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TTA VING  introduced  all  the  acts  of  parliament,  which 
have  been  enacted  by  the  legislature  prior  to  the 
year  1774,  I  shall  now  proceed  to  the  first  general  order 
of  the  chancellor  made  in  that  year,  and  shall  state  all 
the  other  existing  general  orders,  and  the  subsequent 
statutes,  according  to  their  respective  dates,  and  shall 
subjoin  the  decisions  depending  upon,  or  immediately 
t^onnected  with,  each  part,  or  section  of  them. 

Lord  Apsley's  order-- 12th  February,  1774. 

Lord  Chancellor. — Or  do  cur  ice » 

There  having  been  of  late  many  commissions  of  bank- 
nipt  fraudulently  taken  out  with  intent  to  deceive  honest 
creditors,  whereby  the  good  intent  of  the  bankrupt  laws 
bas  been  in  some  measure  defeated,  in  order  to  prevent 
as  far  as  may  be  the  like  frauds  and  misdoing  for  the 
future,  I  do  hereby  order  and  direct  the  secretary  for 
the  commissions  of  bankrupts  forthwith  to  signify  to 
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the  gentlemen  named  in  the  several  standinglists  of  com- 
missioners, Uiat  it  is  my  desire  and  recommendation  to 
them  to  be  careful  in  examining  into  the  reality  of  the 
debts  of  the  petitioning  creditors  coming  to  prove  their 
debts  under  the  said  commissions,  and  in  case  it  be  a 
single  commission  to  inquire  whether  the  bankrupt  vras 
concerned  in  any,  and  what  partnership  at  the  time  of 
his  bankruptcy ;  and  in  case  the  same  be  a  joint  com- 
mission, then  to  inquire  of  how  long  standing  the  part- 
nership has  been,  and  whether  any  separate  commission 
has  before  issued  and  be  then  depending  against  either 
and  which  of  the  said  partners,  and  that  they  do  like- 
wise in  all  cases  inquire  whether  the  bankrupt  ever  and 
how  long  before  had  obtained  a  certificate  under  any  for- 
mer commission,  or  been  discharged  under  any  act  for 
the  relief  of  insolvent  debtors ;  and  in  case  upon  such 
inquiries  they  have  reason  to  apprehend  that  the  bank- 
rupt in  a  single  commission  has  been  concerned  in  any 
partnership,  or  that  a  separate  commission  has  before 
issued  against  either  of  the  bankrupts  in  a  joint  com- 
mission, or  that  the  bankrupt  has  before  obtained  his  cer- 
tificate under  a  former  commission,  or  heea  dischai^ged 
by  any  act  for  the  relief  of  insolvent  debtors,  that  the  com- 
missioners do  proceed  upon  such  inquiry,  and  to  hear 
the  evidence  thereon  in  the  presence  of  the  bankrupt, 
who  is  to  be  informed  of  the  subject  of  the  inquiry,  and 
be  at  liberty  to  lay  evidence  before  them  relating  thereto ; 
and  in  case  any  of  the  matters  aforesaid  do  appear  to 
them,  that  they  do  at  the  same  time  of  making  their  cer- 
tificate, also  separately  certify  to  me  such  of  the  aforesaid 
matters  as  they  find  to  be  true,  and  that  they  transmit  such 
separate  certificate  to  the  secretary  of  bankrupts,  to  be 
laid  before  me  at  the  same  time  with  the  other  certificate. 
2.  I  do  also  order  that  when  any  commission  is  applied 
for,  the  secretary  do  examine  whether  any  previous  ap- 
plication has  been  made,  and  by  whom,  for  a  commis- 
sion against  the  same  persons,  aad  that  he  do  give  notice 
thereof  by  letter  to  the  commissioDers  to  whom  the  com- 
mission is  directed,  that  they  may  inquire  into  the  same. 
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S.  I  do  further  order  that  wbenanj  certificate  is  brought 
to  the  secretary,  in  order  for  him  to  get  any  allowance 
thereof,  he  do  search  for  and  certify  to  me  whether  he 
can  find  any  previous  certificate  haying  been  before 
allowed  to  the  same  bankrupt. 

4.  I  do  also  order  that  when  any  commission  has  issued, 
and  the  commissioners  have  not  found  the  person  aigainst 
whom  it  issued  to  be  a  bankrupt,  in  case  another  com- 
mission be  granted,  (whether  on  the  petition  of  the  same 
or  any  other  creditor,)  the  secretary  do  take  care  that 
sach  second  commission  be  directed  to  the  same  com- 
missioners  to  whom  the  first  commission  was  directed. 

5.  I  do  also  order,  that  the  secretary  never  deliver  out 
any  aiBdavit  made,  pr  bond  given,  by  any  petitioning 
creditor  without  my  particular  order  for  his  so  doing. 

6.  And  lastly,  I  do  order  and  declare,  that  a  docquet 
being  struck,  and  no  commission  issued  thereon,  should 
in  no  case  prevent  the  issuing  of  a  commission  on  the 
petition  of  any  other  creditor,  so  as  such  second  appli- 
cation be  not  made  in  less  than  four  days  after  such  doc- 
qaet  struck,  exclusive  of  the  said  day  of  striking  the  same  ; 
any  former  practice  to  the  contrary  notwithstanding. 

The  general  orders  of  the  chancellor  ought  to  have  the 
same  binding  efficacy  upon  commissioners  of  bankrupt 
Aod  solicitors,  as  an  act  of  the  legislature.  I  shall  there- 
f(ffe  introduce  them  all  according  to  their  dates. 

Most  of  these  general  orders  consist  of  several  parts, 
or  of  regulations,  which  are  quite  distinct  from  ^ach 
other:  I  shall  therefore  for  the  convenience  of  reference 
divide  them  into  their  parts,  and  affix  the  respective 
number. 

The  general  order  of  Lord  Bathurst  is  the  first,  which 
luis  been  preserved  in  the  words  in  which  it  was  composed. 

It  is  remarkable  that  the  two  first  orders  of  this  gene- 
^  order,  are  now  neglected  or  disregarded. 

And  the  neglect  or  omission  of  them  can  scarce  pro- 
duce any  legal  disadvantage;  for  upon  an  application  to 
^y  a  bankrupt's  certificate,  one  of  the  grounds  relied  on 
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was  that  the  bankrupt  had  before  been  a  bankrupt,  atiJ 
the  commissioners  had  not,  lu  conformity  to  Lord  Apsley  V 
order,  certified  that  fact 

The  objection  was  .  over-ruled  by  Lord  Chancellor 
Eldon.     Exparte  Blacky  RosCy  60. 

The  third  order  is  probably  not  enforced  by  the  pre- 
sent chancellor. 

The  fourth  order  is  of  great  importance,  and  I  am  in- 
formed is  strictly  observed  in  the  bankrupt  oflBce. 

If  a  commission  was  directed  to  any  list,  and  the  com- 
missioners thought  it  their  duty  not  to  find  the  party  a 
bankrupt,  the  solicitor  would  probably  get  the  commis- 
sion superseded,  and  try  an  experiment  upon  another  list. 

When  the  commissioners  do  not  proceed  in  a  com- 
mission for  a  defect  in  the  proof  of  the  petitioning  cre- 
ditor's debt,  or  of  the  trading,  or  the  act  of  bankruptcy, 
or  any  other  cause,  they  ought  to  take  a  very  special 
deposition  of  all  that  is  proved  upon  the  point,  so  that 
the  petitioning  creditor  may  bring  the  matter  before  the 
chancellor,  who  upon  consideration  of  the  subject  mighf, 
4f  he  thought  fit,  make  an  order  upon,  or  recommendation 
to,  the  commissioners  to  proceed. 

See  such  an  order  by  Lord  Apsley,  Exparte  PrestcHy 
GreeUy  9. 

The  fifth  order  is  probably  observed  by  the  secretary. 

The  sixth  order  is,  I  understand,  strictly  observed,  and 
forms  the  basis  of  the  practice  of  suing  out  commissions 
in  the  bankrupt  office. 

See  a  full  explanation  of  striking  a  docket  under  5 
Geo.  2.  c.  SO.  s.  23. 

If  a  docket  is  struck  upon  a  Monday  by  A.  then  he  or 
his  solicitor  has  the  exclusive  privilege  of  suing  out  a 
commission  on  thatand  the  four  following  days,  Tuesday, 
Wednesday,  Thursday,Friday ;  but  if  no  commission  with- 
in thiit^time  is  bespoke  by  the  solicitor  who  struck  the 
dickeV,  then  on  Saturday  another  docket  may  be  struck 
by  any  other  creditor,  as  B.,  who  will  have  the  same  exclu- 
sive privilege  o( bespeaking  a  commission,  during  Sunday, 
Monday,  Tuesday,  and  Wednesday.  Sunday  reckous 
always  one  of  the  four  days. 
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If  DO  commission  is  bespoke  upon  the  docket  of  B« 
ifithin  the  limited  time,  then  a  commission  may  be  sued 
ont'on  the  Thursday  morning  upon  the  original  docket. 

I  should  think  that  this  order  would  not  privilege  a 
third  docket,  any  further  than  a  third  creditor  might 
strike  a  docket,  and  would  be  entitled  to  the  commission 
ifhe  bespoke  it  before  either  of  the  two  preceding  creditors, 
but  that  he  should  not  be  allowed  any  time  to  the  exclu- 
sion of  others.  ^ 

I  do  not  think  the  chancellor  at  present  would  extend 
by  construction  the  power  of  delaying  commissions. 
See  the  last  reference  and  the  general  order  26th  June 
1793,  and  the  general  order  29th  December  1806. 

Ancient  Orders. 

Though  this  is  the  first  and  most  ancient  order  in  ex- 
istence, yet  there  must  have  been  some  general  orders 
h  the  remotest  times. 

The  petitioning  creditor  has  always  made  an  affidavit 
that  he  believes  the  trader  has  committed  an  act  of  bank- 
ruptcy.    This  is  not  required  by  any  statute. 

But  it  probably  was  required  by  the  first  chancellor, 
who  grtoted  a  commission  upon  the  petition  of  a  creditor. 
See  cases  under  5  Geo.  2.  c.  30.  s.  23. 

Before  the  petitioner's  debt  was  required  by  the  5  Ann, 
c.  22.  to  be  lOOL  he  swore  that  the  bankrupt  was  in- 
debted to  htm  and  othersin  1001. :  this  to  prevent  frivolous 
commissions  must  have  been  required  by  the  great  seal. 
See  Ibid. 

So  the  petitioning  creditor  gave  a  bond  to  the  Lord 
Chancellor  long  before  it  was  required  by  the  legislature. 
See  Ibid. 

The  chancellor  has  long  required  a  certificate  to  be 
advertised  three  weeks  beforehe  signs  his  allowance  of  it. 

These  were  regulations  by  the  order  of  those,  who  held 
the  great  seal,  and  the  antiquity  of  the  three  first  cannot 
be  discovered.  The  fourth  cannot  be  more  ancient  than 
ttie  certificate,  which  was  first  introduced  by.  the  4  and  fi 
Ann,  c,  17.  which  see  in  1  Vol. 
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Jurisdiction  of  the  Chancellor  in  Bankruptcy* 

Connected  with  this  head  of  general  orders  by  the 
chancellor,  it  will  not  be  improper  to  inquire  into  the 
origin  and  progress  of  his  jurisdiction  in  all  the  cases 
now  brought  for  his  decision  under  the  bankrupt  law. 

The  chancellor's  jurisdiction  in  bankruptcy  is  a  subject 
involved  in  great  obscurity  and  mystery,  which  can  only 
be  developed  by  attention  to  its  history  and  progress, 
and  to  those  general  principles  of  the  common  law  by 
which  statutes  are  construed,  and  to  those  also  which  are 
applicable  to  every  new  commission  emanating  from  the 
great  seal  by  virtue  of  the  authority  of  the  legislature. 
The  conclusions  which  probably  may  result  from  this 
investigation,  will  not,  I  apprehend,  in  any  degree  abridge 
or  intrench  upon  that  jurisdiction,  which  at  present  is  so 
ably  exercised  for  the  benefit  of  the  public  by  the  great 
seah  If  my  opinions  and  conclusions  are  thought  to  be 
correct,  for  I  am  aware  they  will  be  contrary  to  what 
has  been  advanced  by  high  authority,  particularly  Lord 
Hardwicke,  they  may  have  a  tendency  to  fix  a  limit  to 
the  extension  of  that  jurisdiction,  or  to  shew  how  far  in 
future  it  may  be  carried  consistently  with  its  present 
beneficial  exercise. 

From  the  result  of  my  investigation,  I  divide  the 
whole  jurisdiction  of  the  chancellor  in  bankruptcy  into 
what  I  shall  call  direit  and  mandatory,  and  indirect 
and  recommendatory. 

The  mandatory  part  is  expressly  given  him  by  the  sta- 
tutes ;  the  recommendatory  part,  which  is  now  by  far 
the  greatest,  results  from  his  patronage  or  his  appoint- 
ment of  the  commissioners,  and  his  power  to  displace 
them  for  ever,  if  they  presume  to  act  contrary  to  his 
recommendation  or  direction. 

This  is  not  a  sudden  thought ;  long  ago  it  suggested 
itself  to  my  mind ;  it  is  confirmed  by  a  thorough  inves- 
tigation of  the  subject ;  and  it  now  remains  for  me  to 
endeavour  to  convince  the  professional  reader  that  it  is 
well  founded. 
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By  the  first  bankrupt  statute,  the  S5  &  34  Hen.  8.  c.  4. 
the  chancellor,  the  two  chief  justices,  the  great  officers 
of  state,  and  all  the  king's  privy  council,  or  any  three  of 
them,  had  the  same  authority  over  a  bankrupt,  and  his 
estate,  as  three  commissioners  of  bankrupt  have  at  pre- 
sent. By  that  statute  each  of  the  chief  justices,  as  well 
as  each  individual  above  specified,  had  exactly  the  same 
jurisdiction  as  the  chancellor.  Nothing  therefore  can  be 
collected  from  that  statute  with  respect  to  the  present 
jarisdiction  in  bankruptcy. 

By  the  next  statute  the  whole  system  is  altered. 
Bankruptcy  is  confined  to  traders  :  and  upon  the  com- 
plaint of  a  creditor  in  writing,  the  Lord  Chancellor  had 
Ml  power  to  name  in  a  commission  such  honest  and 
discreet  persons  as  to  him  riiall  seem  good. 

The  commissioners  so  named  had  and  still  have  all 
the  power  over  the  bankrupt  and  his  property  which  the 
chancellor,  the  chief  justices,  and  the  privy  council  had 
by  the  former  statute. 

It  is  remarkable  that  the  Lord  Chancellor  is  never 
mentioned  again  in  the  three  first  statutes. 

The  history  of  this  subject  has  never  been  duly  attended 
to,  or  hitherto  stated  correctly,  for  we  find  a  degree  of 
'  inaccuracy  even  in  the  following  statement  of  one,  who 
is  peculiarly  familiar  with  the  subject. 

'^  Previously  to  a  certain  period,  the  arrangement  and 
management  of  the  estates  of  bankrupts. was  wholly  in 
the  persons  holding  the  great  seal;  in  this  sense,  that 
there  were  no  commissioners.  Afterwards  from  the 
increase  of  business,  the  appointment  of  new  officers 
became  necessary,  and  many  years  ago  it  was  incum- 
bent upon  those,  to  whom  that  authority  was  commit^ 
ted,  to  devolve  it  upon  persons  who  were  to  act  as 
commissioners.^    Exparte  King^  1 1  V^»  423. 

Lord  Eldon  has  also  said,  ^*  there  is  great  confusion  in 
the  language  of  every  book  relating  to  the  subject, 
speaking  of  the  Court  of  Chancery.  The  jurisdiction 
(in  bankruptcy)  is  not  in  that  court,  but  in  the  indivi- 
dtialy  who  happens  to  hold  the  great  seal  by  a  special 
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^*  commtsaton    to   issue   commissioDs  of   bankruptcy/' 
•  Exparte  Lund^  6  Ves,  781. 

Not  being  able  to  reconcile  this  with  my  considera- 
tion of  the  subject,  I  took  the  liberty  to  4sk  the  chancel- 
lor if  he  had  such  a  special  commission :  he  was  so 
obliging  as  to  inform  me  that  he  had  n'o  such  commis* 
sion ;  that  if  he  had  ever  used  such  an  expression  he  bad 
done  it  inadvertently ;  that  he  meant  only,  that  he  had  a 
special  authority  from  the  legislature. 

Lord  Hardwicke  has  nearly  said  the  same. 

**  It  is  true  indeed  that  an  act  of  this  kind  (in  bankrupt- 
cy) is  not  equal  to  a  decree  of  this  court :  I  would  not  be 
understood  to  mean  that,  being  by  virtue  of  a  summary 
jurisdiction  vested  by  act  of  parliament  in  the  Lord 
Chancellor ;  but  however  it  is  very  analogous  to  it^ 
and  this  is  what  is  not  to  be  blown  over  slightly." 
Flower  v.  Herbert,  2  Ves.  326.     1761. 

The  examination  with  respectful  freedom  will  not  6/o«» 
over,  but  will  strengthen  and  establish  every  valuable 
part  of  our  law  and  government. 

The  legislature  has  granted  expressly  and  directly  to 
commissioners  of  bankrupt  large  and  extensive  powers. 

By  their  deed  they  can  convey  a  copyhold  estate  with- 
out a  surrender  to  the  lord  ;  by  their  deed  they  can  oon-^ 
vey  an  estate-tail^  and  bar  all  the  remainders  without  a 
fine  or  recovery.  They  or  their  officer  con  break  opea 
outer  doors  to  seize  the  bankrupt's  property,  a  power 
which  no  officer  of  the  superior  courts  possesses  in  a 
civil  case.  They  can  compel  answers  to  be  made  to  ques- 
tions which  a  court  of  equity  has  not  the  power  of  doing. 
^  They  can  seize  or  assign  all  the  debts  due  to  the  bank- 

rupt, which  cannot  be  taken  in  execution  by  any  process 
of  the  courts  of  law.  These  and  many  otheY  powers  are 
expressly  given  to  commissioners  of  bankrupt  by  the 
legislature. 

In  the  execution  of  these  new,  great,  and  transcendent 
powers,  which  no  superior  court  ever  possessed,  it 
might  be  expected  that  the  commissioners  would  fre- 
quently be  at  a  loss  how  to  proceed. 
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For  the  next  twelve  years  after  the  13th  Eliz.  we  have 
DO  printed  account  of  what  passed  in  the  courts ;  but  as 
M>oo  as  Serjeant  Croke,  afterwards  one  of  the  justices  of 
the  Common  Pleas,  began  to  publish  his  Reports,  we  find 
that  the  commissioners  are  craving  the  assistance  of 
that  court. 

Flowerdew,  Serjeant,  moved  this  case.  "  A  process 
issaed  against  J.  S.  to  arrest  him ;  he  keeps  his  house  to 
save  himself  from  arrest,  and  afterwards  goeth  out  to  the 
market,  and  to  other  places ;  and  when  he  heareth  again 
of  a  new  process  out  against  hi!n,  he  keeps  his  house, 
and  afterwards  goeth  at  large :  the  question  was,  if  he 
were  within  the  statute  of  bankrupts ;  and  all  the  court 
held  he  was  not,  because  he  used  to  go  at  large ;  and  it 
m^ht  be  that  his  policy  would  not  prevent  the  serving 
of  the  process ;  for  he  might  be  met  withal  unwittingly." 
This  is  cited  Wreriche's  casCj  Cro,  Eliz.  13.  1583;  but  it 
had  nothing  to  do  with  Wrenche's  case.  It  follows  that 
case  but  without  any  name.  It  ought  to  be  cited  as  Ser- 
jeant Flowerdew's  motion. 

It  is  quite  clear  that  a  commission  had  issued  against 
J.  S.  and  the  commissioners  upon  the  evidence,  not  know- 
ing how  to  act,  requested  the  friendly  assistance  of  the 
court  of  Common  Pleas.  The  courts  at  that  time  were 
ready  to  give  each  other  advice  and  assistance.  Hence 
the  origin  of  cases  sent  from  the  Court  of  Chancery  to 
the  King's  Bench  and  other  courts. 

'^Osborn  and  Bradshaw  were  sureties  for  one  Chuich- 
man  for  the  payment  of  money,  and  had  counter  bonds 
to  save  them  harmless.  The  money  was  not  paid  at  the 
day,  and  the  sureties  paid  it.  Afterwards  Churchman 
hecame  a  bankrupt ;  and  whether  they  were  creditors 
within  the  statute  13  Eliz.  c.  7.  was  the  question,  and  it 
was  resolved  that  they  were."  Osbom  and  Brad^fiaw 
against  Churchman^  Cro.  Jac.  120.  1606. 

This  is  a  remarkable  case.  It  must  have  been  the  opi- 
nion of  the  Court  of  Common  Pleas  given  as  advice  to 
the  commissioners  required  by  a  motion. 
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We  find  a  similar  motion  to  the  Common  Pleas  in  1612, 
viz.  whether  the  commissioners  could  examine  the  bank* 
rupfs  wife?  Brcwnlow,  47.  1618. See 81  Jac.  1. c.  19.  s.  6. 

We  find  again  a  similar  instance  in  1619:  Serjeant 
Arthur  moved  the  court  of  Common  Pleas,  to  know 
how  the  commissioners  ought  to  act  in  the  case  of  a 
dividend.    See  cases  under  5  Geo.  2.  c.  30.  s.  33. 

From  these  four  cases,  which  have  been  preserved, 
we  may  presume  that  there  were  many  others,  which 
were  not  thought  worthy  of  being  reported ;  and  we 
may  conclude  that  at  the  first  it  was  the  practice  of  the 
commissioners  to  consult  the  court  of  Common  Pleas 
upon  points  of  law,  which  arose  in  the  course  of  the 
execution  of  their  ofiBce. 

It  may  be  asked  how  was  the  judgment  of  the  court 
of  Common  Pleas  to  be  enforced  ?  The  court  of  Com- 
mon Pleas  had  no  superintending  authority  over  the 
commissioners.  It  could  only  be  considered  as  advice 
and  council,  but  it  was  council  of  so  important  a  nature 
that  the  commissioners  could  have  hoped  for  no  protec- 
tion, if  it  had  been  disregarded. 

If  an  action  had  been  brought  against  them,  they 
could  have  expected  no  indulgence,  as  the  law  was  already 
settled  by  the  court  appropriated  to  civil  actions. 

By  acting  contrary  to  such  authority  they  would  for- 
feit a  continuance  of  the  favour  of  the  chancellor. 

If  an  application  could  have  been  made  to  the  court 
of  King's  Bench  for  a  mandamus  or  a  criminal  informa- 
tion, the  court  would  immediately  be  informed  that  the 
commissioners  had  acted  in  defiance  of  decided  law. 

I  have  suggested  that  these  motions  in  the  court  of 
Common  Pleas  had  been  made  by  the  desire  of  the  com- 
missioners ;  but  they  might  have  been  made  also  at  the 
instance  of  any  party,  whose  interests  the  commissioners 
were  inclined  to  oppose. 

The  first  motion  of  the  kind  which  I  have  found  made 
before  the  Lord  Chancellor  is  in  the  year  1676. 

**  A  creditor  oCFered  proof  of  his  debt  to  the  com- 
missioners of  bankrupt,  which  they  disallowed.     Dis- 
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tribntion  was  not  yet  made.  It  was  alleged  that  the 
proof  was  sufficient,  and  moved  that  tho  Lord  Chan- 
cellor  would  be  attended  by  both  sides  to  bear  and  give 
order  therein." 

The  Lord  Chancellor.  "  Why  should  I  not  leave  it  to 
the  course  the  statute  hath  provided  ?  If  it  be  granted 
ia  one,  it  will  be  asked  in  all  cases.  Yet  at  last  it  was 
ordered."    Jnon.    1  Ch.  Ca.  275.     1676. 

Lord  Nottingham's  good  sense  has  had  all  the  effect 
of  a  spirit  of  prophecy.  It  is  now  asked  in  all  cases.  This 
at  present  is  by  far  the  most  extensive  part  of  the  chan- 
cellor's jurisdiction  in  bankruptcy,  viz.  either  to  order, 
the  commissioners  to  admit  the  proof  of  debts,  which 
they  have  disallowed,  or  to  expunge  debts,  which  they 
have  admitted  to  be  proved. 

Bat  it  would  be  difficult,  or  I  think  impossible  to  find 
one  word  in  the  bankrupt  statutes  to  shew  that  at  that 
time  the  Lord  Chancellor  had  in  these  cases  any  more 
jurisdiction  than  the  court  of  Common  Pleas,  or  the 
court  of  King's  Bench  or  Exchequer,  or  any  single 
judge. 

His  judgment  could  only  operate  as  advice  and  coun- 
cil ;  but  he  is  a  counsellor  to  whom  the  commissioners 
owe  their  existence  ;  and  it  would  neither  contribute  to 
their  interest,  nor  to  their  credit,  to  incur  his  displeasure. 

His  recommendation  assumes  an  imperative  appear- 
ance, for  he  can  dismiss  for  ever  those  who  presume  to 
act  in  opposition  to  it;  and  he  has  certainly  a  power  to 
supersede  the  commission,  and  to  grant  a  renewed  commis- 
sion to  those  who  would  act  agreeably  to  his  decision 
fromthatstage  of  the  proceedings.  See  5  Geo.  2.c.  30.  s.  46. 

But  it  is  the  conscientious  duty  of  the  commissioners 
to  act  conformably  to  the  decisions  of  the  superior  courts, 
otherwise  there  would  be  no  uniformity  in  their  pro- 
ceedings, and  every  three  different  commissioners  might 
make  a  different  decision  of  their  own. 

With  regard  to  the  proof  of  debts  I  should  think  the 
chancellor's  authority  only  recommendatory,  and  that 
before  the  new  statutes  beginning  in  the  reign  of  Queen 
Anne,  no  court  whatever  had  any  direct  authority. 
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A  creditor  whose  debt  was  rejected,  might  probably 
have  applied  to  the  court  of  King's  Bench  for  a  man* 
-damns. 

But  by  the  modem  statutes,  or  those  of  the  last  cen- 
tnry  w^hich  introduced  the  certificate,  the  judges  of  the 
courts  of  law  have  now  express  jurisdiction  over  all  legal 
debts.  For  though  the  assignees,  or  any  one  creditor 
mdy  oppose  the  proof  of  a  debt  before  the  commissioners 
or  the  chancellor ;  and  if  it  is  rejected,  and  the  bankrupt 
obtainahis  certificate,  and  an  action  is  afterwards  brought 
upon  it  against  the  bankrupt,  it  is  competent  to  him  to 
plead  his  bankruptcy,  and  a  court  of  law  may  decide 
contrary  both  to  the  chancellor  and  the  commissioners, 
that  this  was  a  debt  proveable  under  the  commission, 
and  its  judgment  may  be  carried  finally  to  the  House  of 
Lords. 

Upon  a  bill  filed  for  a  legacy,  or  any  equitable  debt, 
the  court  of  Chancery  or  the  court  of  Exchequer  must 
in  like  manner  determine  whether  the  debt  could  have 
been  proved  under  the  commission,  so  as  to  be  barred 
by  the  certificate,  and  the  validity  of  the  decree  may  be 
carried  to  the  House  of  Lords. 

A  vested  legacy  may  be  proved  under  the  bankruptcy 
of  an  executor,  and  if  a  bill  is  afterwards  filed  against 
him  by  the  legatee,  his  certificate  will  be  a  bar  to  the 
recovery.     Walcot  v.  Hall,  2  Bro.  806.     1788. 

Lord  Redesdale  has  justly  said,  "  It  is  a  great  mistake 
to  suppose  that  a  debt's  being  proveable,  depends  on 
whether  it  is  a  legal  debt.  It  depends  on  whether  it  be 
a  debt  in  law  or  equity :  for  sitting  in  cases  of  bank* 
ruptcy,  I  am  to  decide  on  equitable  as  well  as  legal 
debts."    In  the  matter  of  Murphy y  1  Scho.  and  Lcf.  48. 

The  legislature  has  siven  directly  to  the  commission- 
ers jurisdiction  over  all  debts ;  for  the  creditors  are  to 
have  a  rateable  share,  whether  the  debt  was  to  be  reco* 
vered  in  one  court  or  another. 

Hence  the  chancellor  from  his  superintendence  has 
.«.lso  a  legal  and  equitable  jurisdiction  over  the  sam^ 
mibject. 

Lord  Redesdale  has  also  justly  said^  that  where  the 
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q[uestion  is  whether  a  debt  may  be  proved  or  not,  the 
order  may  properly  be  made  in  the  bankruptcy :  it  is 
only  where  property  is  sought  to  be  vested,  that  a  bill 
can  be  necessary.  Assignees  of  Gardner  v.  Skinner ^ 
»  Scho.  and  Lefr.  228. 

The  reason  is  clear,  because  the  judgment  of  the  chan« 
cellor  sitting  in  bankruptcy  upon  the  proof  of  debts 
either  legal  or  equitable,  is  merely  recommendatory.  If 
the  chancellor  should  order  a  debt  to  be  expunged,  or 
if  the  commissioners  had  refused  the  proof,  and  the  cre- 
ditor had  petitioned  the  chancellor  to  order  it  to  be 
admitted,  and  the  chancellor  had  thought  the  commis- 
sioners were  right,  and  had  dismissed  the  petition,  still 
that  Judgment  is  not  conclusive.  For  if  the  bapkrupt 
has  obtained  his  certificate,  and  an  acticm  is  brought 
against  him,  a  court  of  law  may  decide  that  it  was  a  debt 
proveable  under  the  coipmission ;  or  a  court  of  equity 
may  make  a  decision  contrary  to  the  chancellor's  upon 
the  proof  of  an  equitable  debt. 

What  remedy  then  has  the  creditor  against  the  erro- 
neous decision  of  the  commissioners  confirmed  by  the 
chancellor,  when  he  is  told  he  ought  to  have  proved  his 
debt  under  the  commission,  and  have  received  a  dividend 
after  the  bankrupt's  estate  is  disposed  of?  One  cannot 
see  any  reason  why  a  creditor  whose  debt  was  so  re- 
fused shonld  not  apply  to  the  court  of  King's  Bench  for 
a  mandamus,  but  that  it  is  a  process  too  tedious  to  be 
reconciled  with  the  prompt  execution  of  a  commission, 
and  the  court  Would  feel  a  strong  repugnance  to  decide 
contrary  to  the  chancellor  upon  such  a  proceeding.       i 

In  such  cases  where  the  chancellor  was  of  opinion 
that  a  debt  was  not  sufficient  to  support  a  commission, 
or  ought  not  to  be  proved,  the  chancellor  upon  petition 
might  grant  a  case  to  be  argued  in  a  court  of  law,  or  if 
it  were  an  equitable  debt  he  might  send  a  case  to  the 
court  of  Exchequer,  or  the  Master  of  the  Rolls. 

If  in  that  part  of  the  chancellor's  jurisdiction  which  I 
call  recommendatory,  the  commissioners  w%re  to  refuse 
to  obey  the  chancellor's  order  or  direction  upon  the  plea 
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of  conscieiioe  or  aoy  other  ground,  the  chancellor  mav 
without  muqb  trouble  surmount  the  difficulty ;  he  may 
renew  the  commission  at  the  expence  of  half  the  fees 
of  the  original  commission,  and  the  new  commissioners 
may  aaopt  his  order  or  judgment,  and  would  have 
authority  to  act  from  that  stage  of  the  proceedings  as  if 
they  had  originally  been  named.  See  6  Geo.  2.  c.  SO. 
«.  45. 

He  who  was  their  original  creator  may  at  any  time  when 
they  provoke  his  displeasure  become  their  annihilator. 

By  that  section  and  by  that  mode  of  proceeding  it  may 
be  truly  said  the  whole  administration  of  a  bankrupts 
effects  is  vested  in  the  great  seal.  It  was  vested  ori* 
ginally  in  the  commissioners  solely,  subject  to  the  con- 
troul  of  all  the  superior  courts  in  compelling  them  to  act 
conformably  to  the  statutes ;  but  by  the  chancellor's  power 
of  appointing  and  removing  the  commissioners  at  hi? 
•pleasure,  the  whole  administration  of  the  estates  of  bank- 
rupts becomes  effectually  vested  in  him. 

In  a  case  where  a  commission  was  taken  out  against 
a  married  woman,  a  trader,  the  commissioners  from  the 
evidence  thought  they  ought  not  in  point  of  law  to  ad- 
judge her  a  bankrupt  Upon  a  petition  to  Lord  Apsley 
be  made  an  order  upon  the  commissioners  to  declare  her 
a  bankrupt,  and  to  proceed  in  the  commission.  Green, 
who  is  the  only  reporter  of  this  case,  expresses  a  strong 
disapprobation  of  this  as  an  order:  he  says  it  ought 
to  have  been  a  recommendation  to  reconsider  the  case, 
because  the  order  might  compel  the  commissioners  to 
act  contrary  to  their  oaths. 

He  says,  '^  the  commissioners  ought  not  to  have  re- 
garded so  extrajudicial  an  order,  otherwise  than  by  hum- 
bly remonstrating  thereto,  that  obedience  was  incompa- 
tible with  their  oa/iA  of  office.''  Exparte  Prestoriy  Greeny  9. 

This  is  an  important  case  to  prove  that  the  chan- 
cellor's opinion  may  be  taken  in  an  appeal  from  the 
commissioners,  when  they  think  there  is  not  suf&cient 
evidence  to  adjudge  the  party  a  bankrupt 

The  commissioners  when  they  cannot  proceed,  ought . 
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lo  state  the  evidence  specially  and  fully  in  tibe  deposi- 
lions  of  the  witnesses,  and  their  reasons  for  not  finding 
the  party  a  bankrupt,  that  the  petitioning  creditor  may 
have  an  opportunity  of  appealing  to  the  chancellor. 

Bat  I  have  endeavoured  to  shew  that  it  is  the  duty 
of  the  commissioners  to  act  agreeably  to  the  chancellor*s 
decisions,  and  which  they  are  bound  by  their  oath  to 
observe,  see  5  Geo.  2.  c.SO.  8. 44.  and  if  they  will  not,  or 
cannot  act  agreeable  to  his  judgments,  the  chancellor 
most  find  commissioners  whose  sentiments  are  more 
conformable  to  his  own. 

It  is  therefore  immaterial  whether  his  judgment  is 
called  a  recommendation  or  an  order. 

It  is  deserving  of  attention  that  the  first  general  order 
by  Lord  Apsley  declaresthatit  is  the  chancellor's  wish  and 
recommendation  to  the  commissioners  that  they  should 
be  careful  in  examining,  &c.  according  to  the  order. 

Lord  Eidon  some  time  ago  expressed  himself  with 
great  warmth  and  indignation  against  a  commissioner  in 
the  country  who  presumed  to  controvert  his  order. 

But  when  a  commissioner  cannot  conscientiously 
comply  with  the  chancellor's  order  or  recommendation, 
he  ought  to  desire  one  of  the  two  absent  commissioners 
to  attend,  and  if  there  are  not  three,  who  are  willing  to 
yield  obedience,  the  commission  may  easily  be  renewed. 

Lord  Eldon  has  said,  and  frequently  repeats,  ^'  that 
tte  practice  of  commissioners  declining  to  act,  and 
having  a  petition  presented,  merely  to  get  the  opinion 
of  the  Lord  Chancellor,  is  not  to  be  encouraged." 
Awmymou9f  13  Ves.  d90. 

They  ought  upon  all  occasions  to  decide  according  to 
the  best  of  their  own  ability.  They  ought  not  to  pray 
the  aid  of  Hercules,  without  exerting  their  own  strength. 

A  commissioner  for  misconduct  might  unquestionably 
be  punished  by  indictment  of  information ;  but  they  are 
act  amenable  directly  to  the  chancellor. 

He  has  the  power  of  removal,  but  he  has  not  the 
power  of  compelling  them  to  pay  costs  by  the  process  of 
the  court  as  for  a  c<»tempt.   Eaparte  Scarth^  1 4  Vea.  204. 


16  JURtSDICTIOK  OF  THE  CHAKCELLOlt 

III  that  case  he  ordered  that  no  more  commiation^ 
should  be  directed  to  these  commissioners ;  but  upon  their 
fiabmission  the  order  was  withdrawn.  Exparit  Scarthy 
16  Ves.  293.     1808: 

But  the  chancellor  might  clearly  order  them  to  pay 
costs,  or  to  pay  any  sum  in  satisfaction  to  a  party,  who 
he  thinks  has  suffered  by  their  misconduct ;  they  would 
be  subject  to  removal  for  their  noncompliance  with  his 
order.  Thus  their  misconduct  might  be  said  to  cost 
them  as  much  as  their  place  was  worth. 

The  administration  of  the  bankrupt's  effects  and  pro* 
perty  is  given  by  the  legislature  immediately  to  the  com- 
missioners; but  by  the  chancellor's  controlling  power 
over  the  commissioners  it  may  be  said  to  be  vested  in 
the  great  seal. 

Lord  Eldon  has  said,  "  there  are  many  acts  of  the 
commissioners  that  the  great  seal  cannot  controul ;  the 
commissioners  having  the  authority  to  do  them  given 
by  the  legislature."     Exparte  King,  1 1  Ves.  423. 

These  are  instances  in  which  the  great  seal  has  not 
yet  thought  it  proper  to  interfere ;  but  I  am  inclined  to 
think  that  no  case  can  be  suggested,  but  the  chancellor 
might  upon  hearing  the  circumstances  recommend  it  to 
the  commissioners  to  reconsider  and  reverse  their  judg- 
ment or  determination,  and  he  would  have  as  much 
authority  for  it,  as  he  has  to  order  them  to  admit  the 
proof  of  a  debt,  or  to  expunge  a  proof  filed  upon  the 
proceedings,  or  to  exercise  any  other  part  of  that  juris- 
diction, which  I  call  indirect  or  recommendatory.  The 
only  difference  is,  that  the  practice  of  one  hundred  and 
thirty  years  has  familiarized  us  to  the  one,  and  no  chan- 
cellor has  thought  it  yet  necessary  to  introduce  the 
other ;  and  we  justly  suspect  the  foundation  of  all  inno- 
vations in  courts  of  justice  not  sanctioned  by  the  express 
authority  of  the  legislature. 

Where  the  assignees  had  filed  a  bill  after  a '  dividend 
was  ordered,  to  have  the  proof  of  the  defendant,  a  cre- 
ditor, expunged,  to  which  he  d^taiurred ; 
It  was  argued,  the  court  of  Chancery  bad  no  jurisdic- 
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Won.    The  proper  mode  to  appeal  from  die  comtnif- 
siooers  was  by  a  petition. 

Lord  Chancellor  (Rosslyn)  said,  *^  I  doubt  the  jarifr* 
diction.  Sitting  here  I  have  lio  more  right  to  reverse  am 
order  of  the  commissioners  than  the  court  of  King's 
Bench. 

^  In  the  course  of  bankruptcy  nothing  is  more  usual 
than  to  direct  a  bill  to  ascertain  whether  a  debt  is  due, 
but  jou  come  now  after  an  order  of  dividend,  which  is 
the  court  of  Chancery  I  cannot  reverse.  I  cannot  strike 
out  that  order.  I  fancy  the  bill  is  quite  new.  It  would 
totally  defeat  the  summary  proceeding  under  cominis* 
tions.  I  think  the  demurrer  proper."  Clarke  v.  Caprtm^^ 
2re9,jun.m6.     1795. 

It  is  remarkable  that  the  bankrupt  statutes  hare  never 
mentioned  partn^erships,  joint  property  or  joint  debts. 
Except  only  the  10  Ann,  c.  15.,  which  provides  that  the 
certificate  of  a  bankrupt  shall  not  discharge  his  partner. 
See  the  Statute,  post 

The  order  or  administration  of  the  estates  of  partners, 
and  the  proof  of  the  joint  debts  are  intrusted  to  conh> 
missioners  by  the  general  words  of  ^<  the  goods  and  chat- 
'*  tels  of  the  bankrupt,"  and  debts  in  the  first  chapter  of 
the  bankrupt  law,  IS  Eiiz.  c.  7.  s.  2.  Bankrupts'  part-^ 
ners  are  never  mentioned  in  the  bankrupt  cases  for  a  cen-^ 
tury  afterwards. 

When  the  commissioners  b^gan  to  act  under  joint 
eommissions,  they  W6uld  necessarily  find  many  intri* 
eaeies,  and  would  be  involved  in  much  perplexity :  we 
therefore  find  Lord  Chancellor  King  giving  directions  to 
the  commissioners  what  should  be  done  under  a  joint 
commission;  and  he  rery  kindly  added,  if  the  commiS'^ 
sioners  find  any  thing  difficult  they  are  to  be  at  liberty  to 
iiate  it  specially^  and  each  side  to  be  at  liberty  to  apply 
to  the  court  concerning  any  of  the  surplusses^  i.  e.  of  the 
separate  or  joint  estates.    Exparle  Cooky  2  P.  fVms.  500. 

This  was  so  late  as  the  year  1788. 

It  is  from  these  special  statements  of  the  commission- 
ers, or  from  flie  special  applications  of  the  parties  to  the 
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c4urt^  that  the  extensive  system  of  the  bankrupt  law  « 
the  case  of  partnerships  has  been  formed.  It  is  a  system 
-of  advice  and  counsel,  which  the  commissioners  are  bound 
to  follow. 

The  distinction  between  the  chancellor  sitting  ia 
bankruptcy  and  sitting  in  the  court  of  Chancery,  has 
always  appeared  to  me  to  be  involved  in  almost  inexplica- 
ble mystery.  In  the  above  case  Lord  King  said  either 
tide  was  to  apply  to  the  court.  At  present  we  should  say 
they  were  to  petition  the  chancellor  in  bankruptcy. 

An  order  (to  discharge  a  bankrupt  arrested  on  his  way 
or  surrender  himself)  was  taken  by  the  register ;  but  upon 
Sir  Samuel  Romilly's  suggestion  that  it  ought  to  be  in  the 
bankruptcy,  the  lord  chancellor  said  it  would  be  safer 
to  make  it  in  bankruptcy,  and  made  it  accordingly. 
Exparte  Ogle^  11  Ves,  556. 

I  confess  I  never  could  comprehend  the  distinction  in 
this  case.  It  might  be  more  consistent,  or  might  avoid 
confusion,  if  the*secretary  of  bankrupts  took  and  drew 
up  the  order  rather  than  the  register  of  the  court. 

But  if  an  action  had  been  brought  against  the  officer 
for  an  escape  by  obeying  the  order,  I  think  he  would 
have  been  quite  as  sure  of  protection  from  the  lord 
chancellor  in  the  court  of  Chancery,  as  from  the  lord 
chancellor  in  bankruptcy. 

The  court  of  King's  Bench  are  equally  competent  to 
make  such  an  order,  whether  they  are  hearing  arguments 
ugon  special  cases  or  upon  special  verdicts ;  yet  in  the 
former  instance  they  are  discharging  only  the  office  of  a 
friendly  arbitrator. 

It  will  be  unnecessary  to  proceed  further,  and  to  enume- 
rate all  the  various  instances,  in  which  the  chancellor's 
jurisdiction  has  originated  from  his  patronage  and  super- 
intending authority  over  the  commissioners. 

» 

77i€  Direct  or  Mandatory  Jurisdiction  of  the  Chancellor. 

1  call  that  the  direct  or  mandatory  jurisdiction  of  the 
lord  chancellor,    which  is  expressly  given  him  by  the 
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legidature,  or  which  by  the  rules  of  the  common  law 
necessarily  attaches  itself  to  what  is  expressly  given. 

The  13  Eliz.  c.  7.  has  given  the  chancellor  express 
authority  to  issue  a  commission.  Incident  to  that  autho- 
rity is  his  power  to  grant  a  writ  ot supersedeas  to  re- 
scind that  commission  ;  and  that  writ  oi  supersedeas  may 
be  recalled,  and  the  commission  may  be  revived  by  a 
writ  of  procederido.  See  that  done  by  Lord  Keeper 
North,  and  Lord  Keeper  Jefferies,  Alderman  BackwelVa 
easey  1  Venn.  162,  and  208.     2  Ch.  Cas.  142. 

It  is  very  remarkable  that  after  the  13  Eliz.  c.  7.  s.  2. 
the  chancellor  is  never  mentioned  again  till  the  4  and  5 
Aon,  c.  17.  s.  2.     See  post 

But  his  further  direct  and  express  authority  depends 
upon  the  existing  statute,  6  Geo.  2.  c.  30.  I  shall  there* 
fore  trace  it  through  that  statute. 

By  the  3d  section  the  chancellor  has  authority  given 
him  expressly  to  enlarge  the  time  for  the  bankrupt's  sur** 
render,  not  exceeding  fifty  days  after  the  forty-two  days, 
and  the  order  must  be  made  at  least  six  days  before  the 
time  for  such  surrender. 

By  section  10,  the  bankrupt  cannot  have  his  certifi- 
cate till  it  is  allowed  and  confirmed  by  the  lord  chan- 
cellor, or  T)y  two  of  the  judges,  to  whom  the  consider- 
ation of  it  shall  be  referred  by  him. 

By  sect.  18,  The  court  or  judge  before  whom  a  person 
conunitted  by  the  commissioners  is  brought  by  habeas 
corpus,  may  be  discharged  if  illegally  committed. 

The  general  words,  "  the  court  or  judge,"  include  the 
court  of  Chancery. 

Without  a  habeas  corpus  the  chancellor's  authority 
can  only  be  recommendatory.  He  might  hear  the  cumcir- 
stances  of  the  case,  and  advise  the  commissioners  to 
discharge  the  party  commiKed. 

By  section  23,  the  creditor  or  creditors  who  petition  for 
the  commission  shall  give  a  bond  to  the  lord  chancel- 
lor in  2001.  that  he  or  they  will  prove  the  party  a  bank- 
nipt,  and  the  lord  chancellor   may  assign  the  bond  to 
*ny  party  aggrieved. 

c  2 
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By  sect.  31.  the  lord  chancellor,  upon  the  petition 
of  any  creditor,  may  vacate  the  assignment,  and  may  make 
such  order  therein  as  he  shall  think  fit.  These  words 
give  him  his  present  extensive  power  over  the  assignees. 

By  sect.  41 .  upon  the  petition  of  any  person  the  chan- 
cellor may  order  the  proceedings  to  be  entered  of  record. 

By  sect.  45.  for  any  cause  the  chancellor  may  renew 
the  commission  at  the  expence  of  half  the  fees. 

The  Jurisdiction  of  the  Courts  of  Law  in  Bankruptcy, 

In  the  jurisdiction  exercised  by  the  courts  of  law  in 
the  cases  of  bankruptcy,  there  is  nothing  extraordinary 
or  mysterious  ;  there  is  nothing  but  what  we  can  imme- 
diately account  for  by  the  undisputed  rules  and  principles 
of  law. 

The  whole  question  is  put  upon  the  record,  and  in  all 
actions  may  be  carried  through  the  different  courts  of 
error. 

The  decisions  now  are  just  what  they  would  be  or 
ought  to  be,  if  the  bankrupt  statutes  had  passed  in  the 
last  seainons  of  parliament. 

The  jurisdiction  of  the  courts  of  law  necessarily  com- 
menced with  the  first  commission  of  bankrupt  that  was 
issued  under  the  first  statute  that  authorises  the  cban- 
cellorto  issue  a  commission,  viz.  the  13  Eliz.  c.  7;  for 
the  party  declared  a  bankrupt,  and  who  was  divested  of 
his  property  by  the  commissioners,  might  upon  the  gene- 
ral principles  of  the  common  ]aw  have  brought  an  action 
of  trespass  or  trover  against  the  commissioners,  or  their 
officer ;  and  the  defendant  could  only  have  justified  him- 
self by  proving  the  party  a  trader,  and  that  he  had  com- 
mitted an  act  of  bankruptcy,  and  that  a  commission  had 
issued  upon  the  condition  precedent  required  by  the  sta- 
tute, viz,  the  complaint  or  petition  of  a  creditor. 

The  jurisdiction  in  a]l  these  great  questions  becitme 
immediately  vested  in  the  courts  of  law  by  their  inherent 
H.uthority  to  interpret  laws,  or  to  put  a  sound  construc- 
tion upon  the  declarations  of  the  legislature. 
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The  first  case  reported  upon  the  bankrupt  law  is  the 
due  of  Bankrupts,  2  Co.  25.  31  Eliz. 

At  that  tii]|e  there  were  no  assignees,  the  commission- 
ers themselves  collected  the  bankrupt's  pifbperty,  sold 
it,  and  divided  the  money,  and  sometimes  the  lands, 
goods,  and  debts  of  the  bankrupt  amongst  the  creditors. 

The  Case  of  Bankrupts  decided  that  the  vendee  of 
the  commissioners  could  recover  in  an  aetion  of  trover 
what  the  bankrupt  was  in  possession  of  at  the  time  when 
the  act  of  bankruptcy  was  committed,  though  it  had 
never  been  reduced  into  possession  by  the  commissioners. 

It  was  proved  and  found  by  the  special  verdict,  which 
was  found  for  the  consideration  of  the  court  of  Common 
Pleas,  viz.  that  the  party  was  a  trader,  that  he  commit- 
ted an  act  of  bankruptcy  according  to  the  form  of  the 
statute,  that  a  commission  issued  upon  a  petition  exhibit- 
ed to  the  lord  chancellor,  that  the  bankrupt  was  in 
possession  of  the  goods,  and  that  he  delivered  them  after 
the  act  of  bankruptcy  to  one  Tibnam,  that  the  commls- 
sioaers  sold  them  by  deed  indented,  (but  not  inrolled)  to 
the  plaintiff,  that  the  goods  came  afterwards  into  the 
hands  of  the  defendant  Mills,  who  converted  them  to 
his  own  use. 

Bat  whether  the  sale  of  the  said  commissioners,  not- 
withstanding the  said  gift  and  delivery  to  Tibnam,  be 
good  or  not,  that  was  the  doubt  referred  to  the  consider- 
ation of  the  court.  And  judgment  was  given  by  Wray, 
Ch.  J.  and  the  whole  court,  for  the  plaintiffs.  And  in 
the  case  divers  points  were  resolved.     See  post. 

I  have  recited  so  much  of  this  case,  just  to  shew  that 
the  jurisdiction  of  the  courts  of  law  was  precisely  then  in 
the  case  of  a  vendee  or  a  special  assignee,  what  it  is  now 
in  an  action  by  the  general  assignees. 

The  courts  of  law  having  probably  some  doubts  how 
a  debt  due  to  the  bankrupt  could  be  assigned,  the  1  Jac.  1 . 
c.  15.  s.  18.  expressly  declared  that  the  commissioners 
had  authority  to  assign  the  debts  due  to  the  bankrupt,  ^ 

and  that  the  assignee  might  recover  them  in  his  own 
luune.     This  statute  necessarily  gave  the  courts  of  law 
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the  same  jurisdiction  preciselj  which  they  have  at  pre- 
sent. The  assignee  mast  provey  besides  ihe  existence  of 
the  debt  to  the  bankrupt,  his  title  to  recover  it,  by  proving 
every  thing  stated  above.  And  upon  every  point  qnes- 
tioned,  the  court  of  law  must  give  judgment  as  upon  the 
trading,  bankruptcy,  petitioning  creditor's  debt,  assign- 
ment, &c. 

Here  I  may  take  notice  of  an  expression  which  is  likely 
to  mislead  the  student,  viz.  the  assignee  of  the  bankrupt. 
In  the  old  books  he  is  uniformly  called  the  assignee  of 
the  commissioners,  and  in  legal  proceedings  he  is  now 
called  the  assignee  of  the  estate  and  effects  of  A.  B.  a 
bankrupt,  and  for  brevity  he  is  erroneously  called  the 
assignee  of  the  bankrupt.  ^ 

Sir  Joseph  Jekyll  declared  that  ^'  the  statutes  do  ascer- 
tain what  acts  make  a  bankruptcy,  and  there  can  be  no 
such  thing  as  an  equitable  bankruptcy,  it  must  be  a  legal 
one."    Small  x.  Oudley,  2  P.  Wms.  429. 

This  is  very  often  cited,  but  it  has  very  little  meaning. 
The  commissioners  have  the  immediate  jurisdiction, 
and  in  some  cases  they  must  act  as  a  court  of  law  will 
approve,  and  in  some  .as  the  courts  of  equity  will  ap- 
prove, and  in  aU  eases  upon  the  peril  of  annihilation  as 
the  lord  chancellor  will  approve. 

In  the  quaint  sentence,  *'  there  is  no  such  thing  as  an 
equitable  bankruptcy,"  the  only  sense  I  could  ever  dis- 
cover is  that  the  petitioning  creditor's  debt  must  be  a 
debt  recoverable  in  a  court  of  law,  and  that  a  debt  re- 
coverable in  a  court  of  equity  will  not  be  sufficient. 

The  13  Eliz.  c.  7.  uses  the  words  credilors  and  debts 
generally,  and  as  the  courts  of  law  were  immediately 
judges  of  the  validity  of  the  commission,  in  consequence 
of  the  previous  petition  of  a  creditdr,  the  judges  might 
say  we  cannot  try  in  a  court  of  law  any  debt,  which  is 
not  recoverable  in  a  court  of  law,  and  therefore  no  as- 
signee could  derive  any  title  to  the  bankrupt's  estate, 
without  proving  that  the  petitioning  creditor's  debt  was 
a  legal  debt.     See  post. 

E\erj  petitioning  creditor's  debt  must,  before  he  re- 
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ceives  a  divid^id,  be  proved  again  under  the  proceedings, 
and  that  now  must  not  be  less  than  1001. 

Bat  respecting  other  debts,  which  may  or  may  not  be 
proved  under  the  commission,  the  courts  of  law  had  no 
cognizance  till  the  certificate  was  introduced  by  the 
6  Ann.;  and  now  when  the  ban^kruptcy  is  pleaded  in  bar 
to  the  recovery  of  the  debt,  the  court  of  law  must  decide 
whether  the  debt,  which  the  action  is  brought  to  recover, 
was  a  debt  proveable  under  the  commission. 

I  need  not  trace  further  the  jurisdiction  of  the  courts 
of  law,  as  it  will  evidently  appear  in  every  case,  in  which* 
a  court  of  law  can  be  called  upon  to  put  a  construction 
upon  the  bankrupt  statutes. 

Concurrent  Jurisdiction. 

In  the  greatest  part  of  the  bankrupt  law  the  chancellor 
and  the  courts  of  law  have  a  concurrent  jurisdiction,  as 
upon  the  petitioning  creditor's   debt,  the    trading,    tlie 
bankruptcy,  the  validity  of  the  certificate,  set-off,  &c. 
The  decisions  of  the  courts  of   law  are  considered  as 
higher  authority  than  the  chancellor's,  from  the  circum- 
^nce  that  in  every  action  there  may  be  an  appeal  to 
a  court  of  error,  and  ultimately  to  the  House  of  Lords. 
The  chancellor's   judgments  in   bankruptcy  cannot  be 
appealed  from,  because  they  are  in  general  precisely 
like  special  cases  in  the  courts  of  law,  and  where  the 
jarisdiction  is  mentioned  by  the  legislature,  it  is  given  to 
the  chancellor,  and  not  to  the  court  of  Chancery ;  and 
therefore  in   many  cases  in  which  he  decides  against  a 
party,  he  gives  him  liberty  to  bring  an  action,  or  to  try 
the  question  by  an  issue,  or  a  special  case,  so«that  it  may 
fce  decided  by  the  courts  of  law.     If  it  is  an  equitable 
question  of  importance,  he  gives  leave  to  file  a  bill,  that 
it  may,  if  necessary,  be  carried  to  the  House  of  Lords. 

In  an  action,an  issue,or  a  suit,i  t  may  be  decided  ultimately 
by  the  House  of  Lords ;  but  it  is  remarkable  that  there 
are  only  two  reports  in  Brown's  Parliamentary  Cases  of 
judgments  of  the  House  of  Lords  in  bankrupt  cases; 
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.  tbe  mftrginal  abstract  in  each  of  which  is  directly  con* 
trary  to  the  law  of  the  present  day,  viz.  that  the  petition* 
ing  creditor's  debt  need  not  exist  prior  to  the  act  of 
bankruptcy ;  and  that  a  brick-maker,  who  makes  bricks 
from  tbe  produce  of  his  own  farm,  may  be  a  bankrupt.. 
De  Gols  V.  Ward^  Brawn  Pari.  Ca,  327.  and  Wells  v. 
Parker^  TomUna^  edit,  title  Bankrapt  See  these  cases 
post. 

So  the  system  of  the  bcmkrupt  law  has  deriTed  no 
assistance  yet  from  the  learning  or  wisdom  of  the  higb* 
est  court  of  appeal. 

General  Order,  6th  Dec.  1788. 

Lord  Thurlow  gave  a  direction  to  Elborough  Wood* 
cocky  Esq.  the  then  secretary  of  bankrupts,  not  to  allow 
a  petitioning  creditor,  who  had  sued  out  one  commission 
of  bankrupt,  and  who  had  neglected  to  prosecute  the 
same  within  the  time  limited  for  that  purpose,  to  sue  out 
a  second  commission  without  the  special  leave  of  the 
court ;  and  although  this  order  has  never  been  published 
(as  orders  now  are  by  being  printed  and  stuck  up  in  the 
office,)  yet  it  has  been  invariably  acted  upon  by  the 
secretary  of  bankrupts,  and  no  creditor  can  be  permitted 
to  sue  out  a  second  commission  without  leave  of  the 
Lord  Chancellor. 

This  is  printed  in  the  office  book  of  orders. 

It  does  not  appear  that  there  is  any  tifne  limited  by 
authority,  either  by  the  legislature  or  by  the  chancellor, 
beyond  which  a  commission  must  not  be  opened  by  the 
commissioners. 

Where  a  commission  was  taken  out,  and  not  proceeded 
upon  till  three  months  afterwards.  Lord  Chancellor  King 
said,  it  plainly  shews  it  was  done  to  protect  the  estate. 
The  commission  shall  be  superseded  for  example's  sake, 
that  such  things  should  not  be  practised.  Exparte 
Combes,  Sel.  Ca.  Ck.  46.  17S5. 

In  another  case,  where  the  commission  had  been  kept 
six  months  before  it  was  opened,  tbe  same  chancellor 
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obierTed,  ''  It  was  very  ill  done  in  A.  the  petitioning 
creditor,  to  keep  the  commission  so  long  in  his  pocket ; 
and  unless,  or  until  be  had  sufficient  proof  of  the  bank* 
rapt,  he  ought  not  to  have  taken  out  the  commission, 
which  by  having  been  kept  so  long  in  bis  pocket,  may 
kaye  been  the  means  of  drawing  in  multitudes  of  people 
to  give  credit  to  the  bankrupt,  and  of  furnishing  oppor* 
tonities  of  defrauding  many ;  wherefore,  for  example 
sake^let  the  commission  be  superseded."  Exparte  Pules* 
toft,  i  P.  Wms.  545.     1729. 

Within  what  time  a  commission  shall  be  opened  in 
London  by  the  commissioners  after  its  date,  there  is  no 
direction  or  authority ;  but  as  all  dealings  are  valid  with- 
out iu>tice  9f  an  act  of  bankruptcy  entered  into  two  ca- 
lendar months  before  the  date  of  the  commission,  by  46 
Geo.  3.  c.  135, 1  should  adopt  that  limit ;  and  neither  in 
London  nor  in  the  country  would  proceed  in  a  commis- 
sion which  was  dated  two  calendar  months  before  there 
could  be  an  adjudication  without  the  special  direction  of 
tbe  chancellor. 

His  lordship  probably  might  think  that  commission- 
ers ought  not  to  act  without  a  renewed  commission,  or 
his  special  directions  after  a  much  less  interval. 


General  Order,  June  26th,  1793. 

Whereas  by  the  practice  which  hath  obtained  for 
some  years  past,  ^eight  gazettes  must  have  been  publish' 
^  after  the  issuing  a  commission  of  bankrupt  before 
sny  other  person  than  the  attorney  who  sued  out  such 
commission,  can  procure  the  same  to  be  superseded  for 
want^f  prosecution :  And  whereas  the  time  so  allowed 
for  prosecuting  such  commissions  as  are  to  be  executed 
in  the  city  of  London  is  found  to  be  unnecessarily  long, 
«id  the  preference  which  the  attorney  sning  out  such 
commission  obtains  in  superseding  the  same  for  want  of 
pro8ectttioD>  and  consequently  in  suing  oufanotbier  com« 
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mission  upon  the  petition  of  some  other  creditor  imme- 
diately after  such  supersedeas,  has  been  likewise  found 
to  be  prejudicial  to  the  due  course  of  proceeding  in  the 
issuing  out  and  prosecuting  commissions  of  bankrupt  r 
I  do  therefore  order,  that  any  commissions  of  bankrupt 
which  shall  be  sued  out  from  and  after  the  26th  daj  of 
June  instant,  and  to  be  executed  in  the  city  of  London, 
shall  be  supersedeable  (for  want  of  prosecution)  at  the 
expiration  of  fourteen  days,  and  not  sooner,  after  the 
date  thereof;  and  that  any  commission  of  bankrupt 
which  shall  be  sued  out  from  and  after  the  said  26th  day 
of  June  instant,  and  not  to  be  executed  in  the  city  of 
London,  shall  be  supersedeable  (for  want  of  prosecution) 
at  the  expiration  of  twenty-eight  days,  and  not  sooner 
after  the  date  thereof :  And  I  do  further  order  that  one 
day  shall  elapse  after  the  expiration  of  the  said  fourteen 
or  twenty-eight  days,  before  any  order  shall  be  made  for 
such  supersedeas  ;  and  that  the  application  which  shall 
in  the  course  of  that  day  be  first  made  by  any  other 
attorney  or  solicitor  than  the  attorney  or  solicitor  at 
whose  instance  the  supersedeable  commission  was  issu^, 
for  a  supersedeas  of  such  commission,  'and  for  a  new 
commission  to  be  issued,  shall  be  preferred  to  any  ap- 
plication for  the  same  purposes  by  the  attorney  or  soli- 
citor who  sued  out  such  supersedeable  commission. 

Loughborough^  C 

The  meaning  of  this  order  is  this:  if  A.  has  sued  out 
a  commission  on  Monday  the  1st  day  of  any  month,  his 
commission  may  be  prosecuted,  and  the  party  adjudged  a 
bankrupt  on  any  time  before  the  expiration  of  Monday 
the  15th;  if  there  is  no  adjudication  on  that  day,  then 
any  other  solicitor  may  apply  on  the  1 6th  for  asupersedeas, 
and  may  obtain  the  order  for  the  supersedeas,  aad  the 
writ,  and  a  new  commission  on  the  1 7th,  who  in  like  man- 
ner shall  have  fourteen  days  more  for  the  effectual  prose* 
cution  of  his  commission. 

Where  a  commission  issued  on  Saturday,  the  1st  of 
May,  on  Saturday  the  16th  of  May .  it  was  opened,  and 
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fbe  adjudication  made,  but  too  late  for  insertion  that 
daj  in  the  Gazette. 

*  On  the  Monday  following  another  solicitor  obtained  a 
supersedeas,  and  sued  out  another  commission  ;  but  upon 
petition  a  writ  of  procedendo  was  ordered,  and  the  second 
commission  was  superseded. 

The  chancellor,  held  this  order  was  satisfied,  if  there 
was  an  adjudication  on  the  15th  day,  though  no  publi- 
cation till  the  next  Gazette  day.  Exparte  EUis,  7  Ve9. 
136.     1802. 

If  the  first  commission  is  opened  and  the  party  ad- 
judged a  bankrupt,  before  the  writ  of  supersedeas  is  ac- 
tually sealed,  though  an  order  was  made  for  it  prior  to 
the  adjudication  under  the  first,  yet  the  first  cannot  then 
be  superseded.     Exparte  Leicester^  6  Ves.  429. 

A  commission  issued  against  two  partners  in  the  coun- 
try. One  was  soon  afterwards  declared  a  bankrupt.  The 
witnesses  could  not  be  produced  to  prove  the  other  a 
bankrupt,  and  an  application  was  made  to  the  chancel- 
lor for  an  jorder  for  their  attendance,  which  was  granted  ; 
but  before  their  evidence  was  obtained,  a  writ  of  super- 
sedeas was  granted,  and  a  second  commission  under  this 
order,  but  no  notice  was  given  at  the  time  to  the  chan- 
cellor of  what  had  passed  under  the  first.  Both  the 
parties  were  declared  bankrupts  under  the  first.  Upon 
consideration  of  all  the  circumstances  Lord  Eldon  was  of 
opinion,  that  the  first  ought  to  proceed,  and  that  the 
second  must  be  superseded.  Exparte  Freemariy  1  Vea. 
and  Bea.  34.     1812. 

Commissioners  and  solicitors  ought  never  to  dispense 
with  a  general  order,  but  the  chancellor  from  particular 
circumstances  can  at  any  time  make  a  special  order. 

Lord  Eldon  seems  to  have  decided,  that,  notwithstand- 
ing the  general  order,  if  the  solicitor  who  sued  out  the 
first  commission  had  a  real  intention  of  proceeding  in  it, 
and  that  intention  was  known  to  another  solicitor, 
who  sued  out  a  second  commission  conformably  to  the 
terms  of  the  order,  he  would  supersede  the  second  com- 
mission and  allow  the  first.  Exparte  Sandon,  I  Hose, 
«4.    1811. 


2d  GENERAL  ORDER.  1793. 

Lord  Eldon  declared  that  he  had  given  directions  that 

in  future  a  second  commission  should  not  be  sent  to  him 

without  a  note  of  what  had  been  done  in  the  first  com- 

niission.     November  IS/A,  1812.  1  Ves.  and  Bea.  34. 

Wbffnacoin.        A  Commission  of  bankrupt  issued  on  March  14,  I8I69 

miMion,  not  >      ^   r  -r    %       a  e  r  •  1 

oiMfueii,  nay  be  Bg&iRst  James  Johnstone,  of  Liverpool. 
nni^nt'ded,  Qn  the  11th  of  April,  the  twenty-eighth  day  after  the 

«  date,  it  was  opened  at  Liverpool.     On  the  13th  notice 

was  given  at  the  Bankrupt  Office. 

But  previously  on  that  morning  a  writ  of  supersedeas 
had  issued. 

Lord  Eldon  held,  the  writ  of  superse.deas  was  pro* 
perly  issued,  that  the  party  in  a  country  commission  is 
not  entitled  to  twenty-eight  days,  and  to  as  much  more 
time  as  may  be  necessary  for  the  post. 

Exparte  Henderson  re  Johnstone,  Geo.  Cooper,  227. 
1815. 


General  Order,  5th  Nov.  1793. 

Any  solicitor  suing  out  a  commission  of  bankrupt  as 
agent,.only,  is  to  indorse  upon  the  affidavit  his  own  name, 
and  the  name  and  place  of  residence  of  the  person  for 
whom  he  acts  as  agent,  in  suing  out  such  commission  ; 
and  any  such  solicitor  applying  for  a  new  commission  as 
agent  for  another  person  than  him,  for  whom  he  acted  as 
agent  in  suing  out  the  first  commission,  and  making  the 
like  indorsement  as  before  mentioned,  by  which  it  would 
appear  that  he  acts  as  agent,  in  applying  for  the  new 
commission  for  such  other  person,  is  to  be  at  liberty  so 
to  do,  notwithstanding  the  general  order  of  the  26th  of 
June,  179S. 

Loughborough,  C 


General  Order,  8th  March,  1794. 

Whereas  by  the  act  of  parliament  made  and  passed 
in  the   fifth  year    of  the  reign  of  bis   late    majesty 
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King  George  the  Second,  intitnled,  an  act  to  prevent 
the  comiDitting  of  frauds  by  bankrupts,  it  is  enacted, 
"  That  before  the  creditors  shall  proceed  to  the  choice 
of  an  assignee  or  assigpiees  of  any  bankrupt's  estate,  the 
major  part  in  value  of  the  said  bankrupt's  creditors  then 
present,  shall,  if  they  think  fit,  direct  in  what  manner, 
how,  and  with  whom,  and  where  the  monies  arising  by 
and  to  be  received  from  time  to  time  out  of  the  bank- 
rupt's estate,  shall  be  paid  in  and  remain  until  the  same 
shall  be  divided  amongst  all  the  creditors."  And  whereas 
it  hath  been  found,  that  for  want  of  such  direction  being 
given  under  all  commissions  of  bankrupt  large  sums  of 
money  remain  in  the  hands  of  the  assignees,  and  that  they 
delay  the  dividing  thereof,  to  the  great  prejudice  of  the 
bankrapt's  creditors :  for  remedy  whereof  I  do  hereby 
order,  that  in  every  commission  of  bankrupt  in  which  the 
major  part  in  value  of  the  bankrupt's  creditors  present, 
at  the  choice  of  an  assignee  or  assignees  of  the  bankrupt's 
estate,  shall  not  give  the  direction  so  specified  in  the  said 
act,  the  assignee  or  assignees  shall  from  time  to  time  pay 
iDto  the  Bank  of  England,  all  monies  which  shall  be  got 
in  and  received  from  the  bankrupt's  estate,  as  often  as 
the  sum  shall  amount  to  1001.  there  to  remain  until  the 
same  shall  be  divided  amongst  the  bankrupt's  creditors, 
and  that  in  the  assignment  to  be  made  by  the  commis- 
sioners to  the  assignee  or  assignees  to  be  chosen  under 
every  commission  of  bankrupt,  a  covenant  be  inserted 
on  the  part  of  such  assignee  or  assignees  to  pay  the  same 
conformably  either  to  the  direction  of  the  creditors  under 
the  said  act  of  parliament  or  to  this  my  order,  as  the  case 
maybe. 

2.  And  whereas  by  the  same  act,  a  first  dividend  is 
directed  to  be  made  of  the  bankrupt's  estate  and  effects 
after  the  expiration  of  four  months,  and  within  twelve 
months  from  the  time  of  issuing  the  commission ;  and 
a  second  dividend  is  by  the  same  act  directed  to  be  made 
within  eighteen  months  next  after  issuing  the  commis- 
non.  And  whereeus  assignees  under  commissions  of 
haDkrnpt  do  frequently  neglect  to  comply   with  such 
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directions  of  the  said  act,  to  the  great  injlury  of  the  cfe* 
ditors  of  bankrupts:  I  do  therefore!  order  that  in  all 
cases  where  it  shall  appear  to  (he  commissioners  th'&t 
the  directions  of  the  said  act  have  not  been  complied 
with,  thej  do  cause  due  notice  to  be  given  in  the  London 
Gazette,  and  such  other  of  the  public  papers  as  the  com- 
missioners shall  think  fit,  of  a  time  and  place  for  the  as- 
signee or  assignees  under  such  commission  to  attend,  to 
shew  cause  why  a  dividend  has  not  be^i  made  agree- 
ably to  the  directions  of  the  said  act ;  and  if  such  as- 
signee or  assignees  shall  not  then  and  there  shew  cause  to 
the  satisfaction  of  the  commissioners,  why  a  dividend  has 
not  been  made  agreeably  to  the  directions  of  the  said 
act,  I  do  order,  that  the  commissioners  present  at  sach 
meeting,  do  then  and  there  appoint  the  time  and  place 
when  and  where  they  will  meet  to  make  such  dividend, 
and  that  they  do  cause  due  notice  to  be  given  of  such 
meeting.  Loughborough^  C. 


The  first  part  of  this  order  is  very  important,  and  ought 
to  be  remembered  and  enforced  by  all  commissioners ; 
for  if  it  is  not  observed,  and  a  loss  happens  by  the  failure 
of  an  assignee,  the  loss  in  fact  would  be  occasioned  by 
the  negligence  of  the  commissioners. 

But  I  fear  the  first  part  of  this  general  order  is  seldom 
attended  to,  because  the  second  part  is  never  obey€^d. 
The  present  practice  is  for  the  commissioners  to  issue  a 
summons  for  the  assignees  to  attend  them  and  shew  cause 
why  a  dividend  is  not  made  ;  but  no  notice  is  given  of  it 
in  the  London  Gazette,  as  directed  by  this  general  order, 
so  no  creditors  are  present  to  hear  the  causes  assigned  by 
the  assignees.  The  reasons  generally  are,  that  they  have 
no  effects  in  baud,  that  they  are  expecting  the  conclu- 
sion of  a  suit  in  equity  or  an  action  at  law,  or  that  they 
are  waiting  for  remittances  from  abroad. 

I  have  always  thought  it  would  be  best  after  six  or 
eight  months,  for  the  ODmrnissioners  to  fix  and  adverti>c 
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a  time  in  the  usaal  waj  for  a  dividend,  if  the  assignees 
did  not  apply  for  a  dividend  sooner  ;  the  assignees  could 
then  be  examined  upon  their  oaths  publicly  before  all 
the  creditors  respecting  the  estate  of  the  bankrupt :  if 
they  had  no  eflFects  in  their  hands,  the  commissioners 
would  forego  their  fees,  and  the  assignees  would  only 
incur  the  expence  of  the  advertisement,  and  some  trifling 
incidents. 

If  the  creditors  received  no  dividend,  they  would  have 
the  satisfaction  of  knowing  publicly  what  had  been 
done,  and  what  they  had  to  expect  in  future. 

Lord  Eldon  has  said  an  assignee  is  bound  to  account 
ntisfactorily  for  not  having  made  a  dividend  within  the 
time  limited,  viz.  after  the  expiration  of  four  months. 
Exparte  Gronvenor^  14  Ve8.  590. 

Tins  order  and  some  others  being  never  observed, 
would  necessarily  lead  an  inexperienced  commissioner  to 
suppose  that  all  the  rest  might  be  treated  in  the  same 
manner.  It  would  therefore  be  desirable  that  the  Lord 
Chancellor  should  revise  all  the  general  orders,  and  cancel 
such  as  he  would  not  wish  to  have  strictly  obeyed. 


Second  GfiitEaAL  Order,  March  8,  1794. 

1st  Part.  Whereas  the  presenting  and  bringing  i<y  a 
hearing  petitions  for  liberty  to  prove  separate  debts 
voder  a  joint  commission  of  bankrupt,  or  for  the  choice 
of  a  new  assignee  or  new  assignees,  upon  the  death  or 
bankruptcy  of  an  assignee  or  assignees,  or  for  taking  an 
account  of  the  principal,  interests  and  costs  due  upon 
mortgage  of  the  bankrupt's  estate,  and  for  the  sale  of  the 
estate  for  payment  thereof,  and  to  prove  the  deficiency  as 
a  debt  under  the  commission,  tends  to  create  unneces- 
sary expence  and  delay ;  I  do,  therefore,  order  the  com- 
mi»ioners  in  a  joint  commission  against  two  or  more 
bankrupts  shall  be  at  liberty,  at  any  meeting  for  the  sepaiata  debu 
proof  of  debts  under  such  commission,  to  admit  the  proof  ^„j^*/-^^ 
of  any  separate  debt  or  separate  debts  of  any  one  or  cuouDiMioiif. 


S3 
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Separate  ac- 
counts kept. 


)nore  of  such  bankrupts  uuder  such  joint  commiMon, 
and  such  separate  creditors  shall  be  at  liberty  to  iEtssentlo 
or  dissent  from  the  allowance  of  the  certificate  of  the  bank- 
rupt or  bankrupts  of  whom  they  shall  be  separate  ere- 
Separate  credi-  ditors ;  and  I  do  further  order  that  the  commissioners  do 
certificate.  ^     cause  distinct  accounts  to  be  kept  of  the  joint  estate,  and 
also  of  such  separate  estate  or  estates,  and  that  whatshall 
be  found  to  belong  to  the  separate  estate  or  estates  shall 
be  applied  in  the  first  place  in  or  towards  satisfaetioQ  of 
the  debts  of  the'respective  separate  creditors :  and  in  case 
there  shall  be  any  overplus  of  the  joint  estate,  afiber  all 
the  joint  creditors  shall  be  paid  and  satisfied  their -whole 
demands,  that  the  share  or  shares,  interest  or  interests  of 
the  bankrupt  or  bankrupts,    whose  separate  estate   or 
estates,  is  or  are  to  be  applied  in  manner  b^ore  directed, 
mch   overplus  to  be   carried  to  the  account  of  his  or 
their  separate  estate  or  estates,  and  be  applied  in  or  to* 
wards  satisfaction  of  his  or  their  separate  debts ;   and  in 
case  there  should  be  any  overplus  of  the  separate  estate  or 
estates  of  such  bankrupt  or  bankrupts,  after  all  their 
separate  creditors  shall  be  paid  and  satisfied  tiieir  whole 
demands,  that  the  overplus  of  such  separate  estate  or 
estates  be  carried  to  the  account  of  the  joint  estate,  and 
be  applied  in  or  towards  satisfaction  of  the  joint  debts, 
and  that  the  costs  of  taking  such  accounts  be  paid  out 
of  such  separate  estate  or  estates^  and  be  settled  by  the 
commissioners,  in  case  the  parties  differ  about  the  same* 


Surplai. 


Cases  and  Observations  upon  Partners. 


This  is  a  very  important  general  order,  and  may  be 
divided  into  four  important  particular  orders,  or  into  four 
distinct  parts. 

I  shall  consider  each  of  them  separately. 

It  is  very  remarkable  that  partners,  or  joint  debts 

have  never  yet  been  mentioned  by  the  legislature,  except 

by  the  10  Aau,  c.  16.  s.  S.  which  enacts  that  the  dis- 

.  charge  of  the  bankrupt  by  force  of  the  4  and  5  Ann,  c.  17. 

(which  had  introduced  the  certificate)  should  not  discharge 
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aay  partner  of  the  bankrupt,  or  any  co-obligor  with-  tb^ 

bankrupt. 

The  complicated  system  of  the  administration  of  bank- 
rupt property  in  the  case  of  partnerships,  has  sprung  up 
from  the  judgments  of  the  chancellors,  and  the  courts  of 
law,  in  whic^  there  has  been  a  great  contrariety  of  opi- 
nioB,  before  it  was  settled  in  the  present  practice. 

We  can  only  shew  the  theory  and  principles  upon 
which  it  is  founded,  by  tracing  from  its  origin  the  opi- 
nions of  those,  who  have  held  the  great  seal,  and  of  the 
Judges  of  the  common  law,  when  cases  have  been  brought 
before  them  respecting  the  debts  or  property,  joint  or 
separate,  of  partners,  when  either  the  whole  or  some  of 
them  had  beoorae  bankrupts. 

In  the  simplicity  of  ancient  times  there  were  few  part- 
tt«rships,  cLnd  we  do  not  find  any  case  of  partnership  re- 
ported in  the  bankrupt  law,  before  the  time  of  Charles 
the  second. 

In  the  first  case  it  was  held  that  an  action  of  trover  First  cmm  of 
might  be  brought  by  the  assignee  of  one  partner,  a  bank-  P*rtnen  erro- 
rapt,  against  the  other  ;  agreed  at  a  trial,  Thomas  v.  Day^ 
2  KeeblCj  750.  1671 .    The  contrary  is  the  law  of  the  pre- 
sent day.     See  Fox  v.  Hanhurxf^  Cowp,  446.  post. 

In  the  next  case  it  was  held  that  if  one  of  two  partners 
becomes  a  bankrupt,  his  assignees  cannot  recover  the 
whole  of  a  debt  due  to  the  partnership,  but  his  share  of 
it  only.     Rushworth  v.  Hodson^  2  Show.  103.     1683. 

But  at  present  the  assignee  of  the  bankrupt  and  the 
solvent  partner  must  join  in  an  action  to  recover  the 
whole.     Graham  v.  Robertson,  2  T.  R.  282. 

In  the  same  year  we  have  the  first  instance  reported 
of  a  joint  commission  against  two  partners. 

It  was  a  bill  filed  by  the  separate  creditors  of  one  First  ewe  of 
against  the  assignees  of  the  other,  stating  that  the  i***"' ^*''''"*^"- 
commissioners  had  assigned  all  the  joint  property,  and 
had  refused  the  plaintiffs,  the  separate  creditors  of  one 
of  the  partners,  to  come  in  ;  and  they  intended  to  divide 
the  joint  property  amongst  the  joint  creditors  ;  th(^  de- 
fendants insisted  that  it  was  agreed  by  indenture  of  oo- 

VOL.   II.  D 
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partnership  that  all  soch  debts  as  should  be  owing  on 
the  joint  account  should  be  paid  out  of  the  joint  stock, 
and  that  the  joint  stock  should  not  be  charged  with  the 
private  or  particular  debts  of  either  of  the  partners,  but 
that  each  should  pay  their  private  debts  out  of  their 
particular  estates  not  included  in  the  joint  stock. 

The  court.  Lord  Keeper  North,  declared,  that  theestate 
belonging  to  the  joint  trade,  as  also  the  debts  due  from  the 
same  ought  to  be  divided  into  moieties,  and  that  each 
moiety  of  the  estate  ought  to  be  charged  in  the  first  place 
with  a  moiety  of  the  said  joint  debts ;  and  if  there  be 
enough  to  pay  all  the  debts  belonging  to  the  joint-trade, 
with  an  overplus,  then  such  overplus  ought  to  be  applied 
to  pay  the  particular  debts  of  each  partner ;  but  if  sufficient 
shall  not  appear  to  pay  all  the  joint  debts,  and  if  either 
of  the  said  partners  shall  pay  more  than  a  moiety  of  the 
said  joint  debts,  then  such  partner  is  to  come  in  before 
the  said  commissioners,  and  to  be  admitted  as  a  credi- 
tor for  what  he  shall  so  pay  over  and  above  the  moiety, 
and  was  decreed  accordingly."  Craven  y.  Knight^  Serf. 
Goodingey  151. 

This  is  a  very  important  case,  and  it  fully  proves  that 
Lord  Keeper  North  did  not  know  what  to  do  witfi  it. 
In  one  report  it  is  said  that  he  observed  very  justly, 
**  that  the  covenant  of  the  parties  cannot  bind  any  of 
their  creditors  but  only  themselves."  Craven  v.  Widows, 
2  Ch.  Ca.  139. 

But  his  decree,  as  reported  by-  Serjeant  Goodinge,  is. 
quite  unintelligible. 

If  either  of  the  partners  should  pay  more  than  his 
moiety,  that  he  should  be  a  creditor  against  his  partner's 
estate  for  the  surplus  is  inexplicable.  For  if  the  joint 
estate  is  divided,  and  the  joint  debts  are  divided,  one 
cannot  see  how  the  excess  can  exist  more  on  one  side 
than  on  the  other. 

This  case,  which  is  the  first  instance  of  a  joint  com- 
mission, is  curious  to  shew  the  progress  of  the  practice 
in  bankruptcy ;  and  we  find  that  that  which  began  only 
by  the  private  agreement  of  two  traders,  was  adopted 
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thir^-three  years  afterwards  as  the  general  law  of  the 
laud  by  Lord  Chancellor  Cowper,  and  it  has  continued 
80  ever  since,  without  any  reference  to  any  principle  of 
tbe  common  law. 

But  besides  the  private  agreement,  it  seems  to  have 
been  borrowed  from  the  civil  law ;  viz. 

"  The  debts  owing  by  the  community,  and  its  other 
chaiges  are  to  be  paid  out  of  the  common  stock ;  and 
the  partnership  beings  ended,  each  partner  owes  his 
duure  of  them,  in  proportion  to  the  share  be  has  in  the 
joiot  stock.  But  the  monies  borrowed  by  a  partner, 
which  have  not  been  put  into  the  common  chest,  or  have 
not  been  laid  out  to  the  use  of  the  community,  are  the 
pecaliar  debt  of  him  who  borrowed  them." 

Omne  4Bs  alienum,  guodmanenie  aoctetaie  contractum 
esfj  de  communi  aolvendutn  est^  licet  posteaquamaocietaa 
dUiractay  eobUum  ait  L  27,  ff.  pro  sec  Sed  nee  cea 
aUemmif  niaiquod  ex  gtusatu  pendebity  veniet  in  ration' 
em  afHnetaiia,  L  18.  eod.  Jure  aocieiaiia,  per  aocium  {sre 
alienOy  aociua  non  obligatur :  niai  in  commuTiem  arcam 
fectmiiB  veratB  aunty  L  82.^.  eod.  See  1  Domat.  ]65M 

The  oivil  law,  or  the  ancient  law  of  Rome,  may  be 
worthy. of  our  atudy,  and  frequently  of  our  admiration; 
but  it  most  ahfrays  be  remembered,  that  it  is  no  more 
the  1^  [Qi  Engilaad,  than  the  Hindoo  ov  Mahometan 
law»aii4in  many  instances  it  is  quite  as  discordant. 

Before  I  state  the  subsequent  cases,  I  shall  explain 
wliat  I  think  might  originally  have  been  a  more  equi- 
table rule  of  distribution  than  that  whiah  has  been  esta- 
Uished,  and  which  Lord  Keeper  North's  decree  has  sug- 
gested to  my  mind,  though  it  is  there  imperfectly  and 
aDintelljgibly  expressed. 

If  each  partner  iu/fi  banking-house  has  a  great  sepa- 
rate estate^  the  partnership  will  easily  obtain  a  joint 

*^*  Chief  Justice  Lee  in  1  Atk.  181.  refers  to  the  above 
passage  in  Domat,  and  observes  upon  it,  that  it  is  not 
aathority  upon  which  a  judgment  is  to  be  founded,  but 
as  the  opinion  of  learned  men." 

D  2 
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credit,  because  every  creditor  koows  that  in  aa  action  ^ 
law  he  can  obtain  execution  not  only  against  the  joint  pro- 
perty but  against  the  efifects  of  each  partner.  A  sepaiate 
creditor  can  have  his  execution  against  the  separate  pro* 
perty  of  the  partner  he  trusts,  ajid  against  bis  share  of 
the  joint  stock.  At  law  then  we  see  no  such  rule  or 
principle  that  a  joint  creditor  shall  be  conined  to  joint 
property,  or  a  separate  creditor  to  separate  property. 

He  who  first  by  dispatch  or  legal  diligence  obtains  an 
execution,  will  probabiy  recover  his  debt  and  costs  in 
full ;  but  the  bankrupt  law  was  intended  to  prevent  a 
race,  lottery,  or  scramble  for  the  property,  by  which 
some. were  to  ^t  all  and  the  rest  nothing,  and  it  w^  in- 
tended  to  give  ^very  one  his  Cair  share  under  a  quieland 
equitable  distribution. 

Lord  King  declared-it  is  settled  and  is  a  resolution  of 
convenience,  tbs^t  the  joint  creditors  shall  be  first  paid 
out  of  the  partnership  or  joint  estate,  and  the  separate 
creditqrs  out  of  the  s^»arate  estate  of  each  partner. 
Exparie  Coofc,  2  jP,  Wm8.  500.  1728. 

It  is  called  a  resolution  of  convenience ;  \o  whom  ? 
Pert^ps  to  the  chancellor  and  to  the  commissioners  of 
bankrupt.  It  might  be.  just  as  convenient  to  them,  if  the 
whole  of  the  bankrupt's  property  was  distributed  among^ 
the  creditor  by  a  lottery,  as  by  an  equitable  rate  accord- 
ing to  the  quantity  of  their  debts. 

;.  .And  it  has  very  much  the  appearance  of  a  reference  to 
a  lottery  or  chance,  when  according  to  the  pr^ent  law.  If 
the  customers  of  a  banking  house  have  deposited  money 
in  their  hands  to  the  amount  of  one  .hundred  thousand 
pounds,  if  there  are  ten  pounds  or  ten  shillings  left  in  their 
shop  they  must  divide  that  alone  amongst  theip,  whilst 
the  separate  creditors  get  the  whole  of  their. debts  by  the 
distribution  perhaps  of  one  hundred  thousand  pounds 
worth  of  separate  property  ;  butif  no  joint  property  what- 
ever is  left,  thai  the  customers  may  prove  their  whole 
100,0001.  not  only  under  one  separate  estate,  but  Under 
the  separate  estate  of  every  partner  in  the  house.    This 
is  now  the  present  law,  in  the  bankruptcy  of  every  part- 
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B€rsbip.  And  I  think  it  must  be  conceded  that  the  value 
of  a  debt  in  the  event  of  the  bankruptcy  of  partners  de- 
pends in  a  great  degree  upon  chance  and  fortune  unfore- 
seen and  unexpected  by  the  creditor.  The  law  has  been 
too  long  established  now  to  be  altered  by  any  autho- 
rity less  than  that  of  the  legislature;  but  I  think  Lord 
Keeper  North  might  have  decided  it  in  the  following 
manner,  and  he  had  something  of  the  kind  in  his  con- 
ception. Each  partner  ought  to  pay  his  own  private  What  the  au- 
debts,  and  his  share  of  the  joint  debt ;  the  effects  he  has  '^^'y^'^T^^^!^'^ 
to  pay  withal,  are  his  separate  estate  and  his  share  of  the  >»»▼«  be«n. 
joint  estate.  Every  joint  creditor  ought  therefore  to 
prove  a  just  portion  of  his  debt  under  such  partner's 
estate,  and  take  a  dividend  with  the  separate  creditors 
from  the  aggregate  of  the  separate  estate  and  the  share  of 
tfae  joint.  But  from  the  nature  of  the  partnership  both 
in  law  and  equity,  each  partner  must  not  only  pay  his 
share,  bat  he  is  a  surety  for  the  other  partners :  if  then 
there  were  a  surplus  in  any  instance,  it  ought  to  be  ap- 
plied to  the  benefit  of  the  joint  creditors  to  make  up 
the  deficiency  which  they  might  experience  by  the  divi- 
dends of  other  partners.  This  would  have  been  a  mode 
of  distribution,  which  I  think  could  have  given  no  cause 
of  cfomplaint,  and  which  appears  to"^  me  more  conform- 
able to  the  original  principles  of  fin^ish  law  and  equity 
than  the  present  practice. 

The  proposition  has  a  very  specious  and  imposing 
sound  and  appearaiic^,  that  the  joint  estate  should  be 
applied  to  the  payment  of  the  joint  debts,  and  the  sepa- 
rate estate  to  the  sepa:rate  debts;  but  when  it  is  consi- 
dered and  examined,  it  is  not  reconcileable  with  reason 
or*  moral  equity. 

Bankers,  brokers,  and  factors,  are  frequently  in  part- 
nership ;  their  joint  d^bts  are  large,  their  joint  property 
may  be  little  or  nothing. 

I  will  suppose  the  case  referred  to  before,  of  five  ban-  'JnreMoimhte- 
kers  in  partnership,  each  having  a   separate  estate  of  "^  law.  *'*^*^ 
20,0001.  and   I  will  suppose  the  separate  debts  of  each 
20,0001.  and  their  joint  debts  amounting  to  100,0001.  and 
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if  there  should  chance  to  be  five  or  ten  pounds  worth 
of  unused  pens,  ink,  and  paper  left,  that  only  must  be 
divided  amongst  the  customers,  so  that  a  joint  creditor 
for  20,0001.  would  receive  back  a  few  shillings,  wbilif 
each  separate  creditor  would  be  paid  in  full.  But  if 
there  should  chance  to  be  no  joint  estate,  then  each  joint 
creditor  must  be  admitted  to  prove  under  every  separate 
estate,  and  then  a  joint  creditor  for  20,0001.  would  have 
the  good  fortune  to  receive  Ss.  4d.  in  the  poMd  flrom 
each  separate  estate,  by  which  he  would  recover 
16,9331.  6s.  8d.  whilst  each  separate  creditor  receiv^^ 
only  38.  4d.  in  the  pound  from  one  estate,  or  bne-sixtb 
part  of  his  debt. 

By  the  plan  I  have  suggested,  that  each  partner  should 
pay  equally  his  share  of  the  joint  debts,  together  with 
his  separate  debts,  from  the  aggregate  sum  of  liis  share 
of  the  joint  effects  and  his  separate  estate,  every  creditor 
joint  and  separate  would  receive  equally  one  half  their 
debts,  or  lOs.  in  the  pound. 

The  law  upon  the  subject  can  now  only  be  corrected 
by  the  legislature,  and  I  think  it  is  deserving  of  its  con- 
sideration. 

Lord  Eldon  has  said,  ^^'  the  rule  as  to  joint  and  sepa- 
rate estates,  whatever  might  have  been  said  against  its 
original  adoption,  and  much  might  have  been  said,  is  too 
well  settled  to  be  now  shaken  ;  it  has  been  settled  to  that 
extent  that  when  there  have  been  joint  creditors  to  the 
amount  of  many  thousand  pounds,  and  separate  creditors 
to  a  very  trifling  amount,  the  latter  have  been  allowed  to 
take  20s.  in  the  pound,  and  to  sweep  away  the  estate 
from  the  joint  creditors/'  Exparte  Emlg^  1  Ro8e^  64. 
Any  jornt  pro-  If  there  are  joint  effects  to  the  amount  of  11. 1  Is.  6d.  the 
^'^'  joint  creditors  cannot  prove  under  the  separate  estates ; 

or  any  joint  property,  unless  it  would  cost  more  than  it  is 
worth  to  obtain  it  That  might  authorize  a  departure 
from  the  rule.  Exparte  Peake  re  Warburton,  2  Rosey  64. 
The  second  case  of  a  joint  commission  mentioned  by 
the  law  reporters  is  before  Lord  Chancellor  Cowper  in  the 
year  1715. 


UPON  PARTNERS.  39 

^^Upd  B.  being  joint  traders  a  commission  of  bank- 
tnptcj  issued  against  them  ;  their  separate  creditojcs  now 
applied  by  petition,  that  they  might  be  let  \ji  for  their 
debts  upon  the  respective  separate  estates  .q{  the  bank- 
rupts, under  that  joint. cojmmission;  the  separate  estates 
being  0/ small  value^  and  would  not  bear  the  charge  of 
taking  out  two  new  commissions  against  them  separately. 

The  Lord  Chancellor  ordered  them  to  be  let  to  prove  The  pretent  law 
their  respective  separate  debts  upon  the  joint  commis-  ««^bi»b«<l* 
sioD,  they  paying  contribution  to  the  charge  of  it ;  and 
directed  that  as  the  joint  or  partnership  estate  was  in 
tbgjfirst^lace  to  be  applied  to  pay  the  joint  or  partner- 
ship debts,  so  in  like  manner  the  separate  estate  should 
be  in  the  first  place  to  pay  all  the  separate  debts ;  and 
as  separate  creditors  are  not  to  be  let  in  upon  the  joint 
estate,  until  all  the  joint  debts  are  first  paid^  so  likewise 
the  creditors  to  the  partnership  shall  not  come  in  for 
any  deficiency  of  the  joints  estate,  upon  the  separate 
estate,  until  the  separate  debts  are  first  paid.  Exparts 
Cwwder^  2  Fern.  706.  1716. 

This  is,  precisely. the  practice  of  the  present  day.  But 
at  that  time  it  is  clear  from  this  case  that  it  was  the  pre- 
Tailip^  opinion  that  the  joint  commissions  and  separate 
commiffiioDS  might  all  subsist  together.  For  a  kind  of 
apology  in  this  case  is  made  for  administering  the  sepa- 
rate effects  under  a  joint  commission,  because  the  sepa- 
rate es^tes  v{s^e  too  small  to  bear  the  expence  of  separate 
commissioqs.^^. 

The  next  case  before  Lord  Chancellor  King,  is  worthy 
of  much  considei^jtiOQ ;  I  shall  therefore^state  it  at  length. 

Two  joint  traders  became  bankrupts,  ajflid  a  joint  corn-  Joint  eommii- 
mission  of  bankruptcy  is  taken  out  agaiijst  them,  upon  "i^^Bepaimti 
which  the  commissioners  make  an  assignment  of  the  real  commiiiiQM. 
and  personal  estate  of  the  two  bankrupts,  or  either  of 
them ;  afterwards  the  separate  creditors  take  out  sepa« 
rate  commi^ons  against  these  two  bankrupts,  and  the 
commissioners  on  the  separate  commission  assign  over  the 
separate  effects  and  estate  to  other  assignees ;  and  now 
the  assignees  under    the  separate  commission,  applied 
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hj  petitidn  to  tb€  court,  that  (hey  might  be  at  Ubelly  to 
sue  at  law  for  the  separate  estate. 

Lord  Chancellor  King.  ''It  seems  to  we,  that  the  a&- 
stgnmeot  made  by  the  commissioDers  upoa  the  joint 
commk««ioD,  passes  as  wveli  the  separate  as  the  joint  estate 
of  the  two  partners,  (he  bankrupts;  consequently  iim 
assignees  on  the  separate  coinmissian.9.can  ma|i0  jAothing 
of  their  acUonat  la>Y;  and  I  wil^^^ot  suffer  thepi^to  spend 
and  waste  the  estate  in  vexatious  suits  there;  but,  if 
t)iey  will  join  in  a  bill  in  equity  pojr^^n  ^couot  ofjtiie 
separate  estate,  I  will  not  hinder  them/' 

'^  It  is  settled,  apd  ip  a  resolution  of  convenience,  ,tiiat 
the  joint  creditors,  shrill  be  jfijrst  p^d  out  of  the.Tpartn^r- 
^hip  or  joint  estatf^,,/and  the  separate  creditors  ou^.of  the 
sepaxate  e^tal#  of  each  partner  ;  and  if  fliere  be  ft  surplus 
,of  the  joint  estate  besides  what  will  pc^y  the  joint  era* 
ditors,  the.  same  shall  he  applied  to   pay  the  separate 
creditors ;  and  if  there  be  on,  the  other  hand  a  surfrioB  of 
(he  separate  estate,   beyond    what  will  satisfy  the  depa* 
^rate  creditors,  it, shall  go  to  supply  any  deficiency  -that 
may  remain  a,s  to  the  joint -creditors.     But  in  this -ease 
for  the  ease  of  both  parties,  let  it  be  referred  to  a  com- 
missioner in  eaph  of  these  commissions  to  take  an  account 
of  the  whole  partner^^)  effects,  and  also  of  the  separate 
.eSacts  and  estates  of  each  of  the  partners ;  and  if  the 
commissioners  find  any  thing  df^cult,  they  are  to,  be  at 
liberty  to  state  it  specially ;  and  with  regard  io  the  surplus 
of  (he  partn^shtp  cffeql^hejond  what  will  pay  the  part- 
nership debts,  and  also  touching  the  surplus  of  the  sepa- 
rate effects,  if  there  shall  remain  any,  over  and  above 
what  will  pay  the  separate  debts,  each  side  shall  be  at 
liberty  to  apply  to  the  court  concerning  any  of  the  said 
8urplus?es."     Exparte  Cooky  2  P.  Wme.  489.     1728. 

Lord  King  here  declares  that  all  the  property  of  the 
bankrupts  passed  by  the  joint  commissions,  which  has 
been  held  ever  since,  yet  the  separate  commissions  wwe 
suffered  to  exist. 

In  the  next  case  there  was  a  joint  commission  against 
two  partners,  and   afterwards  a   separate   coftunission 
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ag^ost  ^cb  ;  tbe  separate  creditors  petitioned  the  chan- 
celior  that  they  might  prove  under  the  joint  commission 
in  Order  to  assent  to  or  dissent  from  the  certificate.  Lord 
CCmncellor  Kingor^red  that  the  separate  creditors  should' 
be  al  liberty  to  oppose  the  allowance  of  the  certificate. 
Horsqfs  case,  3  P.  Wms.  83.  1723. 

A  eettificate  under  either  a  joint  or  separate  com- 
mission is  )a 'discharge  of  all  debts  both  joint  and  sepa* 
rate.        " '•^' 

'  Btece 'to  inconvenience  arifes  from  joint  and  separate 
commissions  subsisting  at  tbe  same  time. 

In  the  tiext  case  ¥h#re'  ws[$  a  joint  commission  against  a  joint  and  tc- 
two  partners,  and  afterwards 'there  was  a  separate  <^on»- ^^J  elwu  ^^"^ 
mfssiofr'against  edcb:  a  creditor" who  had  a  joifrt  and 
several  bond  fVom  th^  partners  jJrtirvetl  his  debt  under 
each  of  tbe  three  conimissions?  ^  but  having  recovered  a 
dividend  bndet  the  joint  commission,  the  commissioners 
refWs«^  to  let  liim  have  a  dividend  under  the  separate 
esCdtet^. 

He  petitioned  the  chancellor  to  be  admitted  to  receive 
a  dividend  under  each  of  the  separate  commissions  as 
well  as  nnder  tbe  joint. 

Lord  Chancellor  Talbot  Ai  first  inclined  to  think,  that 
the  petitioner  b^ng  a  joint  and  a  separate  creditor,  ought 
to  be  at  liberty  to  come  in  under  each  of  the  commis- 
sions, provided  he  received  but  a  single  satisfaction  ;  but 
the'^^  dsty  faislordship  held  that^as  at  law  when  A.  and 
B.  are  botind  jointly  and  severally  to  J.  S.,  if  J.  S.  sues  A» 
and  B.  severally,  he' cannot  sue  them  jointly^  and  on  the 
contrary,  if  he  sues  them  jointly,  he  cannot  sue  them 
severally,  but  the  one  action  may  be  pleaded  in  abate- 
ment of  the  other :  so,  by  the  same  reason,  the  petitioner 
in  the  present  case  ought  to  be  put  to  his  election,  under  ^        i 

which  of  the  two  commissions  he  would  come,  and  that 
he  should  not  be  permitted  to  come  under  both,  and  he 
was  to  have  a  month^s  time  to  make  his  election.  Exparifi 
Rowlandsfm,  8  P.  Wms,  405.  1735. 

This  is  the  law  of  the  present  day,  viz.  that  under  a 
joint  commission  a  creditor,  who  has  a  joint  and  several 
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bond  or  note,  may  prove  either  under  the  joint  estaW  «r» 
the  separate  estates,  but  not  against  both. 

Lord  Hardwicke  held  that  a  creditor  by  a  joint  and 
separate  bond  had  his  election,  but^eoold  not  come  against 
both  the  joint  and  separate  estates  at  the<  aame  Mate. 
Exparte Banks,  I  Atk.  106.  1740.  1  j, 

This  we  find  not  so  settled ;  but  some  years  afteif«> 
wards  there  was  a  jomt  commission  against  Hiley  and 
Rogers,  and- a  separate  ^Mmissioii  against  Hiley. 

A  creditor  who  had  a  joint  and^fepaorate  bond  proved 
his  debt  and  recot^red  a  dividend^  and  applies  nowloibe 
let  in  as  a  creditor  upon  the  sepaiate  estatB^  tin  ordet  to 
receive  a  dit i<i^n  d  there  Irk/etrise.  ri  m « 

Lord  Haf<]Micke  after  oiting  the  last  and  other 'Oasiefl^ 
said,  '^  I  Aifall  only  add  to  my  order  in  the  present  mare 
thati  in  tfae^form^r  cases,  that  the  petitioners  shall  liaTe^ 
time  to  look  into  tiie  accounts  of  the  bankrapt^s  joint  and 
separate  estates,  and  see  which  would  be  most  beneficial 
for  them  to  eome^'upon  in  the  fitatplaoa^'  Espari^Band^ 
I  Atk.  98.     1748. 

In  a  case  before  Lord  Thurlow,  he  permitteda:  creditor 
who  had  a  joint  and  separate  security,  to  prove  tteth 
under  the  joint  and  separate  estates,  ^^  aad  ordtjE^  tfiat 
when  a  dividend  shall  be  declared  upon  any  ol  tfae^saidi 
estates,  the  petitioning  creditor  should  makeihi^alectiDji, 
whether  he  *Would  receive  a  dividend  from  the  joint 
estate,  or  from  the  separate  estates.^  Ewparta  CloibeSj 
as  reported  by  CookCy  26^  This  part  of  the  case  ist 
omitted  in  BrowtCs  report  of  the  same  case,  2  Bro.  696. 
1789. 
Tb«  eomniii.         I  think  it  necessary  to  observe  upon  it  that  if  a  ere* 

*d °*'bJ*h°^*   ^^^^  ^^^^  *  ^^'°^  ^^^  separate  security  proves  either 
pro»&.  against  the  joint  estate,  or  against  the  separate  estates^ 

I  should  think  the  commissioners  have  no  power  to  admit 
him  to  prove  again.  He  has  made  his  election  by  hia 
proof.  He  cannot  have  the  rights  of  both  a  joint  credi* 
tor,  apd  a  separate  creditor  at  the  same  time.  It  would 
be  inconsistent  that  he  should  vote  in  the  choice  of  assign 
iiees  as  a  joint  creditor,  perhaps  chuse  himself,  and  after* 
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wards  lake  diTidends  as  a  separate  creditf^r.    The  com- 
misaioDers  could  Jtt>l  afterwards  expunge  either  of  hisi 
proois* 

I  da  iiot(tiiaik4he  chancellor  will  ever  again  make  such 
aD  order,  ualess  the  creditor,  w^bea  be  made  his  first 
proof,  did  it  by  surprize,  or  from  an  ignorance  of  his 
rights.     "..        ^      o  . 

In  the  ahdtre  case  oit^arte  Ra^lar^daoriy  a  case  was  The  joint  debt 
cited  as  detettoined-tiy  the  Lord  King,  Sept  6th,  1732.  ^^^J;*"^^^^! 
where,  a;  joint  cinaiqiaiion  issued  versus  Staioer,  Jones,  rityofoneonijr. 
axid  Prestiandy  wiu>fware  partners  and  joint  traders,  and  .. 
one  RioB  Yai^ban  proved  a  debt  of  £3251.  under  the 
commission,  and  received  a  dividend  of  4s.  in  the  pound. 

J^temaods  Riee  l£ilughan,  bavins  likewis^,aj99parate 
bond  frolBsSta^ier,  for  ibe  same  debt,  sued  qut  aifeparate 
eonmissioa  focdtiagiain^t  Staiuer,  and  petitioned  that;  th^ 
coMmiwriopaBiT  smdiassigftees  under  the  joint  ^c^mission  ' 

might  deii^et^mp  the  separate*  efiTects  ^Ij^tai^^in  or4^f 
that  Ifae  petiiiooer  might  receive  a  further  satisfaction 
towards  his  debt  out  of  Stainer*s  separc^t^  estate*  On  , 
the  ^yflier  hand  the  joint,  cr/tditors  petitioned  that  the 
separate  conunission  might  be  s^erseded,-  lo^asmuch  as 
Rice  Vanghan,  on  whose  petition  the.  9€yiaB9>te  commis- 
fion  bad  issoed,  had  been,  allowed  for  .the  ^ame  debt  under 
the  joint  commission,  ( vi^)  4s.  in  the  poiwd*  But  it  was 
ordeTe4  that  the  assignees  ilinder  the  joint  commifsion 
sbooid  deliver  up  the  separate  eSEects  of  Stainer,  to  tbe 
end  th^  might  beapplied.to  paj. the  separate  bond.  And 
it  was  insisted,  that  this  was  a  case  in  point ;  fgr  here 
Rice  Vaughan  was  a  joint  creditor  of  all  the  partners,  and 
a]soa  separates  creditor  of  one,  and  had  proved  his  debt 
aad  taken  his  dividend  under  the  joint  C9mmission,  not- 
withstanding which  he  was  allowed  relief  as  a  separate 
creditor  for  tbe  same  debt. 

But  the  Lord  iCbancellor  observed  this  difference  be- 
(ween  the  cases ;  in  that  which  had  been  cited,  there  was 
a  siugie  bond  given  as  a  collateral  security  for  the  same 
debt,  by  one  of  the  partners  only.  This  may  be  called 
Rice  Vaoghan's  case,  it  is  cited  as  above,  3  P.  W.  405. 
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It  is  a  very  important  case,  and  I  conceiye  has  neyer 
been  over-ruled. 

Lord  Talbot  very  justly  observed,  that  a  joint  bond 
from  A.,  B.  and  C.  with  the  additional  bond  ftom  A., 
was  a  very  different  security  from  the  joint  and  several 
bond  of  A.,  B.  and  C. ;  it  might  be  of  greater  or  l^ss 
value,  as  it  might  happen  ;  for  he  who  had  a  joint  and 
several  security  might  prove  against  the  three  several 
estates  of  A.,  B.  and  C. :  these  three  dividends  might  be 
much  more  productive  than  a  dividend  from  the  joint 
estate,  and  a  dividend  from  A/s  estate.  There  is  there- 
fore no  reason  why  he  should  not  have  the  benefit  of 
both. 

According  to  the  present  law  he  might  prove  the 
whole  against  the  two  estates  at  once  ;  but  having  re- 
ceived a  dividend  before  the  second  proof,  he  could  then 
only  prove  for  the  remainder ;  he  could  swear  that  the 
remainder  only  wus  due. 

The  law  upon  a  joint  and  separate  security  by  different 
instruments  will  be  more  ftiUy  considered  under  the  proof 
of  debts. 

In  the  first  bankrupt  case  decided  by  Lord  Chancellor 
Hardwicke,  he  determined  that  an  equitable  debt  from 
one  partner  was  barred  by  his  certificate  obtained  under 
a  joint  commission,  because  separate  debts  might  have 
been  proved  under  the  joint  commission.  Twiss  v. 
Massej/y  1  Jtk.  67.     1 737. 

Six  years  afterwards  we  find  the  following  short  report, 

viz.  a  petition  on  behalf  of  creditors  upon  the  separate 

estate  of  two  partners,  against  whom  a  joint  commission 

is  now  depending,  to  be  admitted  to  prove  their  separate 

debts  under   the  joint  commission.       Lord  Chancellor 

made  an  order  accordingly,  upon  their  bearing  a  propor- 

'    tion  of  the  expence  according  to  the  value  of  the  two 

estates.     Commissioners^  he  saidy  have  not  a  power  of 

doing  this  without  the  sanction  of  the  court.     Exparte 

Sandony  1  Atk.  68.     1743. 

ioiTbow  proJl      Atkyns  has  printed  the  last  sentence  in  italics,  I  pre- 

withoot  a  •|>e.   sume,  to  express  surprixe  that  the  commissioners  had  not 

cial  order. 
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A  ptnrer  of  doing  this  without  the  autborit j  of  the 
chancellor.  But  it  appears  this  was  the  practice,  till 
they  were  direoted  to  4o  it  hjr  this  general  order  krf  Lord 
ftosalyn,  and  thiaig  allttbat  is  new  in  the  ord^r. 

This  sb<H;t.  report  fumislies  us  with  an  useful  nde 
for  appoftioning  the  expences  of  a  joint  commission ; 
Yis.  the  joint  and  separate  ;estatea  shall  ccntributi^..ifi 
proportioi^  to  their  values  ;iAI)til07jnonej  received  from 
saoh  tiy  ^^<M«goeeSf u  ^      «.  /     r 

It  means  4i4tetobi^tate  shall  contribute .  to  the  ex* 
p^^  of  tfae^  commssioB  a^d  oft  aU  aouoeting^' which  are 
comippn  to  them  allii  Hiut  that  estate  nmsfebear  alone 
the  expence  of  that  meeting,  or  that  convejanca^  Ato. 
wbioh  is  for  its  benefit talcQacw  *i  ^     *  ^h.i     .  .71 

.  Where  there  w^e.ttwotstparato  comlnisvoBs  agdiost 
two  partners,  Lof^ntlMdmltkt  woiild>inot  peitmitddie 
jekil^cra4itorsi)te«'pr9^e  itsader  >eitii«f)Qoimmi8sion,  nor 
would  he  appoint  a  receiver  qfiiffae  Joint  ieffectSt;iitiit be 
sai4tb<^  i^uat'ffoeeed  bj-.  the  iiiualri  oourse  of  a  joint 
cv^tH^irK^jri'tiilmC  otti.  a.jaint<>eoodnisBiaa4r>  Ea:pnrte 
Bandier,  1  Atk.  98.     1742.  ^ 

Jlftl^iarto-.  jpjiDi.  and  iseparate  commissions  lused  to  sub- 
sist 4igetbeRit  and  the  practice  seems  to  ha(n^  continued 
^k  hefi  JH^d wieke's  time  fojrien  years  longer. 

In^atMSf^  where  two  separatot  commissions  and  a  joint 
comrt^sion^  badiibeep  taken  out  against  fiavties  in  the 
same  partnership ; 

Uofd  Hard  wicke  says;  formerlj  where  there  were  seve- 
ral partners,  they  used  to  take  out  separate  commissions 
agaiiiflt  each  pactmnr,  as  well  as  a  joint  commission. 
This  .practice'  being  of  late  a  very  unreasonable  one, 
as  oecasionittg  great  confusion  with  regard  to  bankrupt's 
elleets,  has  been  discountenanced^ 

He  then  ordered  all  to  be  superseded  but  the  joint 
commisBion,  and  he  gave  dkections  that  there  should 
be  distinct  accounts  kept  of  the  several  estates.  In  the 
nattsr  of  Simpson^  bankrupts  y  1  Atk,  137.  1752. 
•  The  reporter  observes  upon  it:  "  By  this  opinion  it 
sbotild  seem  for  the  future,  that  where  there  is  a  joint 


46  CASES  AND  OBSERVATIONS 

commission  depending,  separate  creditors  ought  not  to 
take  out  a  separate  commission^  but  apply  for  an  order  to 
be  admitted  to  come  in  and  prove  their  debts  under  the 
joint  commission,  as  being  a  means  of  saving  an  expence 
to  the  creditors."  Ibid. 
Joint  ana  lepa.  Where  there  was  a  commission  against  three  part- 
■wni.  ners,  and  two  of  them  carried  on  a  trade  as  a  distinct 

partnership,  Lord  Thurlow  ordered  distinct  accounts  to 
be  kept  of  the  estates  and  debts  of  the  three  partners,  and 
of  the  estates  and  eflTects  of  the  two  partners,  and  of  the 
separate  estates  and  debts  of  each  of  the  three,  and  the 
costs  to  be  borne  according  to  the  proportions  which 
in  the  judgment  of  the  commissioners,  each  estate  ought 
to  bear.     Exparte  Marlin^  2  Bro.  15. 
The  rule  for  the  proportion  of  costs,  see  ante^  p.  45. 
In  a  partnership  of  four,  there  might  be  fifteen  differ- 
.   ent  estates  or  accounts,  or  as  many  combinations  as  can  be 
made  from  the  number  four;  viz.  one  partnership  of  four, 
four  consisting  of  three  each,  six  of  two  each,  and  four 
separate  estates.  Under  the  commission  against  the  whole^ 
no  one  can  vote  in  the  choice  of  assignees  but  the  cre- 
ditors of  the  largest  firm,  for  separate  creditors  cannot 
vote,  and  therefore  the  creditors  of  any  two  or  three  can- 
not vote. 
Where  there  it       Henry  Sherrington  and  (Jeorge  Cooper  were  partners, 

a  joint  commii-       j       .    .   ^  •     •  j        x  •     *  al 

■ion  D^inttaii  ^^d  a  jomt  commissiou  was  sued  out  against  tnem* 

the  partoera,  the     They  were  also  in  partnership  in  another  with  Leonard 

commistioDs        ^  ,  a. 

■g«iiut  each  or  Cooper  and  John  Young ;  a  joint  commission  was  alter* 

■upeneded  or        Separate  commissions  after  that  were  sued  out  against 
impounded.       Leonard  Cooper  and  John  Young. 

These  being  sued  out  with  notice  of  the  commission 

against  the  four.   Lord  Eldon  ordered  them  to  be  super* 

seded  at  the  expence  of  the  petitioning  creditpr  in  each. 

But  the  proofs  made  under  each  were  to  be  received 

as  proofs  made  against  their  separate  estates  under  th« 

joint  commission  against  the  four. 

The  proofs  of  the  joint  debts  under  the  joint  commis- 
sion of  Henry  Sherrington  and  George  Cooper  were  t» 
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be  considered  of  the  same  efiFect  as  if  they  had  been  made  Joint  and  tepa- 


under  the  joint  commission  against  the  four. 

The  sales  under  that  commission  to  be  confirmed  by 
the  assignees.      ' ' 

That  commission  not  to  be  superseded,  but  to  be  im- 
pounded in  the  bankrupt's  office. 

The  assignees  under  the  commission  against  the  tvro  to 
account  with  the  assignees  against  the  four,  and  the  costs 
of  all  to  be  allowed. 

The  assignees  under  the  commission  against  the  four 
to  keep  distinct  accounts  of  the  two  joint  estates  and 
the  four  separate  estates,  and  to  make  dividends  upon 
each  respectively.     Exparte  Masoriy  &c.  1  Rose]  428. 

Where  there  is  a  joint  commission  against  all  the 
partners,  the  commissioners  may  direct  accounts  of  all 
tfae  minor  partnerships  and  the  separate  estates,  without 
any  special  order  from  the  chancellor. 

Tfae  creditors  of  the  largest  partnership  can  only  vote* 
ID  the  choice  of  assignees,  who  must  be  considered  as 
the  assignees  of  each  minor  estate.  But  the  creditors  of 
each  nimor  estate  may  elect  agents  to  superintend  their 
interests. 

Lord  Eldon  has  lately  decided  that  the  rule  that 
leparate  creditors  cannot  vote  for  assignees  under  a  joint 
conuDJssion,  is  too  firmly  established  for  him  to  alter  it. 

I  have  stated  my  rt^asons,  in  the  first  volume,  against  the 
principle  of  the  rule  ;  and  I  observe  that  in  the  first  case 
where'there  was  a  joint  commission  and  afterwards  a 
separate  commission,  and  the  separate  commission  was 
niperseded  in  order  that  the  whole'  might  be  distributed 
Qoder  the  joint  commission^  Lord  Hardwicke  ordered  that 
the  creditors  in  general  were  to  come  to  a  new  choice  of 
uagaeeg  under  the  joint  commission,  the  only  commis- 
sion then  subsisting.  In  the  matter  of  the  Simpsons^ 
I  Atk.  187. 

From  which  it  may  be  concluded  Lord  Hardwicke 
thought  that  the  separate  creditors  might  vote  in  the 
ch<nce  of  the  assignees  ;  they  are  the  assignees  of  each 
^tate,  and  in  recovering  the  estdte  of  A.  or  of  A.  and  B. 


rate  commt*- 

lioBS. 
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Joint  and  •epa.  or  of  A«  B.  and  C.  they  must  declare  as  mssigaees  of  tlie 
nteoMunis-  estate  and  effects  of  A.  a  bankrupt,  or  of  A,  and  B.  or  as 
the  case  may  be.  I  have  had  occasion  to  observe  that  the 
assignees  chosen  by  the  creditors  only  of  the  entire  firm 
are  generally  regardless  of  the  interests  of  any  oth^  estate. 
The  separate  creditors  of  A.  or  any  partner  are  ad* 
mitted  to  prove  under  the  general  order,  ev^i  if  th^re  is 
no  separate  estate  of  A.  and  they  will  be  permitted  to 
assent  to  or  dissent  from  his  certificate. 

The  same  of  course  must  be  true  of  any  minor  part- 
nership. 

If  A.  is  in  partnership  with  B.  and  also  with  B.  and 
C.  and  there  should  be  a  surplus  of  his  separate  estate, 
it  will  some  time  be  a  curious  and  perhaps  an  important 
question  how  that  surplus  shall  be  applied,  whether  the 
creditors  of  A.  and  B.  shall  have  one  moiety,  and  the 
creditors  of  A.  B.  and  C.  another  moiety ;  or  it  shall  be 
divided  amongst  all  the  joint  creditors  of  A.  and  B.  or  of 
A.  B.  and  C.  equally. 

I  think  it  is  very  clear  that  the  partnership  of  A.  B.  and 
C.  can  have  no  better  right  in  law  or  equity  to  the  sepa- 
rate estate  of  A.  than  the  partnership  of  A. -and  B.  or  the 
partnership  of  A.  and  C. 

Every  joint  creditor  of  A.  whoever  are  his  partners 
having  the  same  right  at  law  to  take  his  separate  pro- 
perty in  execution,  I  should  think  that  all  his  joint  cre- 
ditors, whether  of  A.  and  B.  or  of  A.  B.  and  C.  would 
have  an  equal  right  to  the  surplus,  and  therefore  it  would 
be  equitable  that  they  should  divide  it  equally  amongst 
them. 

From  the  preceding  cases  it  is  quite  clear  that  joint 
and  separate  commissions  were  in  existence  together,  and 
the  estates  were  distributed  under  each  respectively.  It 
was  long  therefore  before  I  could  accede  to  a  proposition 
frequently  advanced  by  Lord  Eldon,  vis.  that  the  second 
commission,  whether  joint  or  separate,  is  void  at  law. 

I  shall  cite  his  own  words  in  one  case.  **  I  always 
felt  great  difficulty  in  understanding  the  principle  upon 
which  for  a  long  time  a  joint  commission  and  a  separate 
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eomnisiidii  were  permitted  to  go  on  together.     My  Joist  and  lep*- 
opifiioa  has  aiways  beea  tJiat,  if  the  joint  commission  ]^m*^°*™*'' 
was  the  first,  the  separate  commission  was  in  law  good 
for  nothing ;   and  if  the  separate  commission  was  the 
list,  the  joint  commission  was  bad."     Exparte  Brown^ 
I  Fe$.  and  £ea.  60. 

Lord  Eldon  is  the  first  chancellor  who  has  advanced 
the  proposition,  bnt  I  have  not  heard  or  met  with  his 
reasons. 

Lord  Nofth,  Lord  King,  Lord  Talbot,  and  Lord  Hard- 
wicke,  did  not  so  consider  the  subject,  and  a  court  of  law 
lias  not  yet  so  decided ;  but  I  presume  the  proposition  is 
correct  for  the  following  reasons.  Suppose  A.  and  B. 
are  partners,  and  two  commissions  are  issued  against  A.: 
joint  and  separate,  or  the  separate  first,  then  a  joint. 
Tbeasagnmimt  of  the  commissioners  necessarily  conveys 
afl  the  estate  and  effects  of  A.  of  every  description  to  the  * 

assignee  or  assignees  under  the  first  commission ;  the 
prodaction  of  that  assignment  or  notiee  of  it  would  be 
a  bar  to  the  recovery  of  any  property  by  the  assignee 
under  the  second  commission;  the  warrant  of  seizure 
under  the  second  most  be  void  v^ftti  a  reference  to  the 
warrant  under  the  first ;  and  if  a  bankrupt  obtained  his 
certificate  mnder  the  second,  a  court  of  law  ought  to  de- 
clare it  void  for  fraud,  because  the  creditors  relying  upon 
tbe  first,  very  few  probably  proved  tjieir  debts  under  the 
Kcond,  and  those  perhaps  only  with  the  intent  to  injure 
od  defraud  the  first. 

Thas  considered  Lord  Eldon's  doctrine  will  be  strictly 
true,  that  a  second  commission  issued  before  the  bank- 
rupt has  obtained  his  certificate  under  the  first,  is  good 
'or  ooihmg  at  law,  or  kit  law  is  void. 

But  still  the  commissioners  to  whom  the  second  com- 
oisrion  is  directed,  are  bound  to  proceed  in  it  till  it  is 
wperseded  by  the  chancellor  ;  for  he  may  think,  as  he 
^uently  does,  that  justice  will  be  more  effectually  ad- 
Bonistered  by  the  second,  especially  if  it  is  a  joint  com- 
iiuiQon,  and  he  can  give  legal  validity  to  It  by  super- 
Kdiig  the  fint 

Vol.  IL  E 
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Where  there         Where  there  had  been  a  separate  commission  aeainst 

Lsve  bceo  tepa- 

rate  commie.     <>^^  partner,  and  sales  were  made  by  the  assignees  under 

ce*<Hfin"**uiIdir  ^^^^^  *®'®  ^®^  afterwards  a  joint  commission,  and  the 
them,  mod  after- joint  Creditors  petitioned  that  the  separate  commission 
cw^xLion"*the  ^^S^^  ^^  snperseded,  Lord  Eldon  ordered  the  commis- 
Chancellor  will  sion  and  the  proceedings  to  be  brought  into  the  Secre- 
ratc*^^mU-*  tarj's  OflSce,  and  there  to  be  impounded.  Exparte  Row- 
»ioo8  to  be  im-  landson  re  Ancells,  1  Rose.  416.  1818. 

This  is  the  first  precedent  of  the  kind. 
By  this  means  it  never  can  be  produced  in  evidence  to 
defeat  the  joint  commission. 

.  The  Chancellor  might  have  superseded  the  commis* 
sion,  and  have  confirmed  the  sales ;  for  he  might  hare 
restrained  the  bankrupt  or  the  assignees  under  the  joint 
commission  from  disturbing  them. 

The  assignees  under  the  separate  commission  ought  to 

be  ordered  to  pay  over  to  the  assi^ees  under  the  joint 

commission  all  that  they  have  received. 

Where  lome  '  ^'^^  ^^^  Consider  the  distribution  of  joint  and  sepa- 

and  uot  all  are  rate  property  when  one  partner  only  is  a  bankrupt,  or 

"***  '       where  some  and  not  all  the  partners  are  bankrupts. 

Richardson,  senior,  and  Richardson,  junior,  and  one 
Conson  were  partners  together  in  the  trade  of  a  dry-salter  ; 
Gonson  embezzles  and  wastes  the  joint  stock,  contracts 
private  debts,  and  becomes  a  bankrupt.  The  commis- 
sioners assign  the  .goods  in  partnership.  Bill  by  the 
plaintiff  for  an  account,  and  to  have  the  goods  sold  to 
the  best  advantage  ;  and  insisted  that  out  of  the  prMuce 
of  the  goods,  the  debts  owing  by  the  joint  trade  ought 
to  be  paid  in  the  first  place,  and  that  out  of  Gonson 's 
share  satisfaction  must  be  made  for  what  Gonson  bad 
wasted  or  embezzled ;  and  that  the  assignees  would  be 
in  no  better  a  case  than  the  bankrupt  himself,  and  were 
entitled  only  to  what  his  third  part  would  amount  to, 
clear  after  debts  paid,  and  deductions  for  his  embezKle- 
ment ;  and  the  court  seemed  to  be  of  that  opinion,  but 
sent  it  to  a  master  to  take  the  account,  and  state  the  case. 
Richardson  vt  Goodwin^  2  Vcm.  293.  1698. 
I'his  is  the  first  case  after  Craven  v.  Widdows^  in  which 
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the  rule  of  applying  joint  property  to  joint  debts,  and  Where  some 
separate  property  to  separate  debts,  commenced.  The  baDknipto. 
couri^  viz.  Lord  Somers,  seemed  to  be  of  that  opinion. 
Thirty-five  years  afterwards  we  are  told  it  is  settled  as  a 
resolation  of  convenience.  See  ante  p.  36.  But  before  it 
thns  unaccountably  crept  into  the  bankrupt  system,  it 
is  no  where,  I  conceive,  to  be  found  in  the  principles 
of  the  English  law  as  administered  either  in  the  courts 
^f  lav^  or  equity,  before  it  was  so  introduced. 

The  next  case  of  a  separate  commission  reported,  is 
before  Lord  King :  he  ordered,  upon  the  petition  of  a 
separate  creditor,  that  the  partnership  estate  should  be 
divided  amongst  the  partnership  creditors  in  the  first 
place,  and  if  there  should  be  any  surplus  due  to  the 
bankrupt,  that  the  surplus,  together  with  his  separate 
estate^  should  be  divided  amongst  his  separate  creditors ; 
that  the  separate  estate  should  be  divided  amongst  the 
separate  creditors,  and  if  there  should  be  any  surplus 
from  it,  that  that  surplus,  together  with  the  partner- 
^p  estate,  should  be  divided  amongst  the  joint  creditors. 
Mactinson  v.  Parker^  cited  Barnard.  Hep.  470. 

This  is  stated  to  have  been  upon  a  petition,  and  it  is 
not  stated  whether  the  solvent  partner  consented  or  not. 
In  tke  next  case  of  a  separate  commission  against  one 
partner  only,  the  other  partners  filed  a  bill  against  the 
ass^ees  under  the  separate  commission ;  and  Lord  Tal- 
bot ordered  an  account  of  what  the  bankrupt  had  em- 
besled  of  the  co-partnership  estate,  and  that  the  part- 
nership debts  should  in  the  first  place  be  paid  to  the 
joint  creditors  in  proportion  to  their  debts,  and  as  far  as 
the  co-partnership  estate  will  extend ;  and  that  if  any 
of  the  partnership  estate  remains,  after  the  joint  debts 
are  paid,  then  the  same  to  be  divided,  and  the  pcurtner- 
ship  to  be  paid  out  of  the  bankrupt's  share  what  he  had 
embexsled.  Ch'oss  v.  Dufresnoyy  Damesy  371.  2  Eq. 
Ahr.  110. 

I  only  find  one  case  of  a  separate  commission  against 
one  partner  in  the  time  of  Lord  Hardwicke,  reported  by 
Atkyns ;  in  that  the  joint  creditors  petitioned  that  the  joint 
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WhefeMi|Be      effects  seized  under  the  separate  commission  migffat  be 

mad  not  «U  are    .  r  d 

Wnknipti.  divided  in  the  first  place  among  the  joint  creditors. 
Lord  Hardwicke  directed  them  to  file  a  bill  against  the 
assignees  of  the  separate  estate,  and  that  the  assignees 
shoald  sell  the  effects,  and  the  joint  creditors  should 
prove  without  prejudice.  Exparte  Voguel^  1  Atk.  IS2» 
1743. 

But  Mr.  Cooke  has  given  two  cases  of  a  separate  com- 
mission, in  the  first  of  which  the  assigmees  presented  a 
petition  that  the  separate  estate  might  be  applied  only 
to  the  separate  creditors,  and  in  the  other  a  partner 
petitioned  that  the  joint  debts  might  be  first  of  all  paid 
out  of  the  joint  estate,  and  in  each  of  which  Lord  Hard* 
wicke  ordered  that  distinct  accounts  should  be  kept, 
and  that  the  partnership  estate  and  effects  shoald  be 
applied  by  the  assignees  under  the  commission,  towards 
satis&ction  of  the  partnership  debts,  and  that  the  separate 
estate  and  effects  of  the  bankrupt  should  be  applied  by 
the  assignees  towards  satisfoction  of  his  separate  debt5. 
Exparte  Haywardy  1745«  Exparte  Bumaby^  1746. 
Cooke,  268. 

About  that  time  it  was  determined  in  a  court  of  law, 
that  a  joint  creditor  might  sue  out  a  separate  commis- 
sion against  one  of  the  partners.  Crispe  v.  Perriti^ 
WtUes  Rep.  467.  Exparte  Crispe,  1  Ati,  188.  1744. 
That  has  continued  to  be  the  law  tc  the  present  day. 
See  Vol.  1.  Exparte  Criape. 

When  a  joint  creditor  sues  out  a  separate  commission^ 
he  may  receive  dividends  with  the  separate  creditors,  and 
is  considered  with  respect  to  that  commission  in  all 
respects  as  a  separate  creditor.  Exparte  Aekerman^ 
14  rei?.604. 

^  r^e*creditor  ^  J^"**  *^°^  separate  creditor  had  sued  out  a  separate 
luet  oata  s«p«.  commission,  a  joint  commission  was  afterwards  sned  out ; 
■TonrbTmitj  Lord  Eldon  superseded  the  separate  commission,  and 
elect  from  decided  that  the  petitioniog  creditor  must  have  the  costs 
will  have  hit  of  the  Commission,  the  petition,  and  the  supersedeas, 
^ct  iiir^l^f^  ^^^^^  **®  ^^  ^^^  gwiWy  of  a  breach  of  good  faith  or 

iiader  the  joint  miSCOnduct. 
comminion. 
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He  was  to  elect  from  which  estate  he  would  be  paid  When  tonra 

«  .  .  and  not  all  nrt 

°^  «0«S*  bankrapti. 

And  he  was  also  to  elect  whether  he  would  prove 
aigaiast  the  joint  estate,  or  against  the  separate  estates, 
because,  wjiere  a  commission  is  superseded,  every  thing 
(liat  has  been  done  under  it  falls  with  it.  Ewparte 
Brown  in  re  Brown  and  Scott^  1  iio^e,  433.  1812. 

It  will  follow  from  the  reasoning  in  this  case,  that 
where  a  creditor  bjr  a  joint  obligation  only  sues  out  a 
separate  comiDission,  and  that  is  superseded,  he  must 
prove  afterwards  against  the  joint  estate  only. 

The  foUowing  case  in  its  order  is  worthy  of  consider- 
atiea. 

The  defendant  was  partner  with  one  Birnie,  against 
whom  acommission  of  bankrupt  had  issued  ;  but,  before 
tbe  baakniptcy,  the  plaintiff  had  sued  out  execution  on 
a  bond  of  the  defendant's  for  7001.  and  the  sheriff  had 
levied  on  the  partnership  eSeds.  Birnie's  assignees  ob- 
tained this  rule,  to  shew  cause  why  the  sheriff  should 
Bot  pay  them  a  moiety  of  the  money  arising  from  the 
^e  of  tbe  goods  so  taken  in  execution,  upon  an  affida-- 
^itof  Bimie^s,  that  he  was  entitled  to  an  equal  share  of 
the  partnership  effects  as  a  partner  with  Davidson.  The 
pUntiffs  affidavit  on  shewing  cause  denied  that  Bimie 
^  an  equal  share  in  the  partnership  effects,  and  stated 
that  he  had  embeseled  the  joint  stock  to  a  considerable 
VDoiint 

The  court  directed  that  it  should  be  referred  to  the  . 
Buoter  to  take  an  accoaut  of  the  share  of  the  partner- 
ship effects  to  which  Bimie  was  entitled ;  and  that  the 
sheriff  should  poj  a  part  of  the  money  levied,  equal  to 
tbe  amount  of  such  share  to  the  assignees.  Eddie  v. 
Oaoidf&n,  Doug.  687.  1781.  See  Field  v.  Tayhr,  post 
*^  my  observations. 

The  finst  case  of  a  separate  commission  against  one  - 
WtDer  reported  after  Lord  Hardwicke's  time,  came  be- 
fore Lord  Rosslyn.     The  partnership  debts  had  been 
^^gaed  to  trustees. 

It  did  not  appear  that  there  were  any  joint  effects  in 
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Where  some 
avd  not  all  are 
bankmpti. 


the  hands  of  the  bankrupt,  and  the  question  was  whether 
the  trustees  were  entitled  to  a  rateable  dividend  with 
other  creditors  under  this  separate  commission  ? 

Lord  Loughborough  said,  these  were  joint  creditors 
claiming  to  come  in  under  a  separate  commission.  All 
that  can  be  allowed  to  joint  creditors,  is  to  prove  their 
debts,  so  as  to  assent  to  or  dissent  from  the  allowance  of 
the  certificate,  and  to  come  in  on  the  surplus,  after  the 
separate  creditors  are  satisfied,  which  was  ordered  ac- 
cordingly.    Exparte  OldknwD^  1788.     Cooke,  247. 

I  insert  this  to  shew  Lord  Loughborough's  first  opinion 
upon  the  subject ;  but  ever  since  the  joint  creditors 
have  proved  under  a  separate  commission  by  order  of 
the  chancellor,  and  have  received  dividends  with  the 
separate  creditors,  if  there  were  no  joint  effects  and  no 
solvent  partner. 

In  the  first  ease  of  a  separate  commission  before  Lord 
Thurlow,  we  find  the  following  short  report ;  vis.  upon  a 
separate  commission  of  bankrupt  against  one  partner^  the 
joint  creditors  petitioned  and  were  allowed  to  prove  their 
debts,  and  to  receive  a  dividend  pari  passu  with  the 
separate  creditors,  there  being  no  joint  estate.  Ex  rela-- 
Hone.     Exparte  Hayden,  1  Bro,  454. 

In  the  report  of  this  case  by  IVfr.  Cooke,  848.  he  had 
proved  his  debt  under  the  other  partner's  separate  com- 
mission. 

Where  there  is  no  joint  estate  and  no  solvent  partner, 
this  has  continued  to  be  the  law  ever  since. 

But  the  joint  creditor  is  not  now  permitted  to  prove 
under  any  separate  commission  to  recdve  a  dividend, 
though  there  is  no  joint  property,  if  there  is  a  solvent 
partner.     Exparte  Kensington,  14  Fes.  447. 

In  the  next  case,  a  separate  commission  having  been 
taken  out  against  Ferryman,  who  was  one  of  three 
partners,  the  joint  creditors  new  petitioned  to  be  admit- 
ted to  prove  their  debts  under  the  separate  commis- 
sion. 

Lord  Thurlow  said,  he  was  aware  that  this  point  had 
never  been  decided,  although  it  had  been  usual  for  {he 


I7F0M  PARTNERS.  65 

ccmmissioners  to  reftise  the  proof  of  joint  debts  under  When  mbw 

.  aad  not  all  ai« 

separate  commissions.  banknipto. 

It  would  be  hard  that  the  joint  creditors  should  come 
upon  the  separate  estate  to  the  prejudice  of  the  separate 
creditors,  and  still  have  an  exclusive  power  of  coming 
apon  the  joint  estate ;  but  (he  separate  assignees  might, 
if  they  pleased,  possess  themselves  of  the  bankrupt'^ 
proportion  of  the  partnership  effects :  and  then  he 
thought  the  justice  of  the  case  would  be,  that  both  the 
joint  and  separate  creditors  should  come  in  pari  passUy 
upon  both  funds. 

But  as  the  present  petition  was  consented  to,  he  would 
make  the  order  now  upon  consent,  and  leave  the  point 
for  the  present  where  he  found  it,  to  be  decided  here- 
after, upon  more  consideration.  Exparfe  Cohham, 
1  Bro.  576.  1784.     Cooke,  248. 

Two  years  afterwards  Lord  Thurlow  decided  in  the 
same  manner  without  consent  in  the  following  case. 

Bumey,  the  bankrupt,  was  partner  with  Davidson,  who 
is  in  the  East  Indies,  and  being  indebted  separately  to 
,  to  whom  he  had  given  a  note,  she  pressed  him 
tor  a  better  security ;  upon  which  he  gave  her  a  partner- 
ship note.  Upon  a  separate  commission  against  Bumey 
she  proved  this  note ;  and  the  present  petition  was,  that 
the  proof  of  this  joint  debt  upon, the  separate  commis- 
sion might  be  rescinded. 

Lord  Chancellor  refused  the  prayer  of  the  petition, 
there  being  no  distinction  as  to  sole  or  separate  debts ; 
and  said  he  thought  proper  to  declare,  that  debts  whe- 
ther sole  or  joint  ought  to  be  paid  out  of  the  bankrupt's 
estate  which  is  composed  of  his  separate  estate,  and  of 
his  moiety  of  the  joint  estate ;  and  therefore  ordered  that 
die  should  come  in  pari  passu  with  separate  creditors. 
Ejeparte  Hodgson,  2  Bro.  5.     1785. 

The  same  was  decided  by  Lord  Thurlow  in  exparte 
Page,  2  Bro.  1 1 9.  and  in  exparte  Flintum,  2  Bro.  1 20. 1 786. 

In  the  last  case  he  observed,  that  ^'  he  thought  the 
point  was  settled,  that  the  joint  creditors  might  prove 
under  the  separate  commissions,    especially  since  the 
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Where  MOM      case  expatte  Crisp^  1   Aik.  133,    which  had 

b^k^  to!  *"*  **^**  ^^®  J^'°*  creditors  might  sue  out  a  separate  com- 

•  •  •  m« 


mission." 


If  there  hadbeeu  three  separate  commissions  out  of  four 
partners,  it  would  perhaps  have  startled  Lord  Tburlow, 
that  the  joint  creditor  must  prove  his  debt  under  every 
separate  commission,  and  would  have  his  remedy  against 
the  partner,  not  a  bankrupt,  for  the  deficiency  besides. 

It  might  have  occurred  to  his  mind  that  if  a  joint  cre- 
ditor takes  a  dividend  with  the  separate  creditors  upon 
the  bankrupt's  share  of  the  property,  it  would  have  beeu 
sufficient  to  let  him  prove  only  the  bankrupt's  share  of 
the  debt. 

But  here  Lord  Thurlow  disclaims  the  rule  of  confining 
the  joint  creditors  to  the  joint  property. 

It  is  very  extraordinary  that  in  no  case,  either  before 
Lord  Thurlow,  Lord  Rosslyn,  or  Lord  Eldon,  has  it  ever 
been  suggested  that  where  the  joint  creditors  can  prove 
under  one  separate  commission,  they  may  prove  also 
under  every  separate  commission  of  all  the  partners  be- 
longing to  the  firm.  I  have  ventured  to  assert  it,  because 
what  is  true  of  A.'s  separate  commission  must  be  true 
also  of  B.'s  separate  commission,  being  partners  in  the 
same  house,  and  equally  liable  to  the  payment  of  the  joint 
debt     It  was  done  in  fact  in  exparte  Haydefif  p.  54,  ante. 

In  the  next  case,  before  Lord  Thurlow,  Wooldridge  and 
Kelly  were  partners  in  trade :  a  separate  commission 
issued  against  Wooldridge,  and  his  assignees  possessed 
themselves  of  much  joint  property :  Kelly  died  leaving 
Mrs.  Wooldridge  his  personal  representative.  The  com- 
missioners declared  a  dividend  upon  the  moiety  of  Wool* 
dridge's  share  of  the  joint  property  and  his  separate  pro- 
perty according  to  exparte  Hodgson  ;  see  ante  p.  55 ;  but 
thought  they  had  no  jarisdiction  over  the  other  moiety. 

The  joint  creditors  petitioned  that  the  whole  might 
be  divided.  Lord  Thurlow  directed  that  they  should  file, 
a  bill  against  the  assignees,  and  Mrs.  Wooldridge,  who 
claimed  a  moiety  to  be  divided  amongst  Kelly's  separate 
creditors.     Lord  Thurlow  thought  he  could  not  make 
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such  an  order  upen  a  petition^  and  recommeDded  that  a  When  some 
UUshonld  be  filed.  brokropti.  *** 

A  bill  was  filed,  and  at  the  hearing  Lord  Thurlow  said 
that  where  one  partner  is  solvent,  and  the  other  bankrupt, 
the  assignees  can  do  no  justice  without  diyiding  the 
pint  estate  among  the  joint  creditors,  for  they  are  joint- 
tenants  (i.  e.  tenants  in  common)  of  the  whole,  if  they 
can  get  it  in.  It  was  then  referred  to  the  master  to  take 
an  account  of  the  joint-estate  which  had  come  to  the 
hands  of  the  assignees ;  and  he  dedared  that  the  joint 
creditors  of  Wooldridgeand  Kelly  were  to  be  con^idf^red 
as  creditors  on  their  joint-estate,  and  reserved  further 
directions  till  the  master  made  his  report. 

When  the  cause  came  on  for  further  direction,  Mn 
Justice  Buller  sat  for  the  chancellor.  He  thought  the 
ass^ees  must  administer  all  the  joint  effects  in  pay- 
ment of  the  joint  creditors,  and  that  Mrs.  Wooldridge 
(the  personal  representative  of  the  solvent  partner)  had 
no  priority  against  them.  Hankey  v.  Oarratty  3  Bro, 
469.  S.  C.  1  Ves.jun.  286.  1790. 

This  decree  must  have  created  some  confusion  with 
Lord  Thurlow's  former  decisions,  for  in  this  very  case 
the  joint  creditors  had  received  a  dividend  upon  a  moiety 
of  die  joint  effects  and  the  separate  estate  with  Wool- 
dridge's  separate  creditors,  and  then  by  this  decree  they 
we  to  have  the  other  moiety,  and  what  was  not  so 
divided  exclusively. 

This  decree  is  certainly  irreconcileable  with  Lord 
Tkufiow's  former  decisions  in  bankruptcy.  As  one 
mmttf  was  divided  with  the  separate  estate  of  Wool- 
dridge, amongst  the  joint  creditors,  and  the  separate 
ereditora  of  Wooldridge,  so  the  other  moiety  with  Kelly's 
sepasale  estate,  ought  to  have  been  durided  amongst  the 
jmnt  creditors,  and  the  separate  creditors  of  Kelly, 
aecordisg  to  Lord  Thurlow's  principle  in  esparte  Hodg^ 
•on.  He  was  obliged  to  abandon  his  own  doctrine.  If 
he  had  adopted*the  rule  that  the  joint  creditors  should 
Wve  proved  in  tfiat  manner  a  moiety  only  of  their  debts, 
he  Bigbt  hame  preserved  his  consistency. 
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Where  s<iu€  Lord  Thurlow  has  said  the  assignees  are  joint  tenants 

bukrapti.        <>f  ^^  whole,  if  they  can  get  it  in.     It  has  never  heexk 

adverted  to  in  any  of  the  eases  that  the  assignees  under 

a  separate  commission  are  tenants  in  common,  with  a 

peculiar  power. 

All  tenants  in  common  have  a  right  to  the  possession 
of  the  article  just  as  each*  can  possess  himself  of  it  with- 
out force.     LitL  s.  323.    Co.  LitL  200. 

But  under  a  commission  of  bankrupt,  the  messenger 
has  a  power  of  seizing  all  tangible  property  joint  or 
separate. 

And  if  another  partner  or  tenant  in  common  was 
possessed  of  it,  the  assignees  by  authority  of  the  com* 
missioners'  warrant  executed  by  the  messenger  might 
recover  the  possession  by  force.  This  has  never  before 
been  advanced,  but  I  should  think  it  is  unquestionable, 
that  it  is  part  of  the  power  vested  in  the  commissioners 
by  the  first  bankrupt  statute,  the  13  Eliz,  c.  7. 

They  have  a  right  to  seize  all  the  bankrupt's  tan- 
gible  property  of  every  description. 
This  will  be  considered  more  fully  hereafter. 
A  few  years  afterwards  this  subject  came  before  Lord 
Rosslyn,  Chancellor. 

A  separate  commission  was  sued  out  against  Fry,  one 
of  three  partners. 

A  joint  creditor  petitioned  that  he  might  prove  his 
debt  and  receive  a  dividend  under  the  separate  commis- 
sion. 

Lord  Rosslyn  with  great  ability  points  out  the  incou- 
sistency  of  making  one  order  upon  a  petition,  and  ano- 
ther upon  a  bill  filed. 

In  agitating  the  subject,  he  says,  suppose  in  the  case  of 
A.  and  B.  partners,  the  former  remains  solvent,  the  lat- 
ter becomes  a  bankrupt,  and  there  is  a  joint  debt  of  lOOOL 
the  creditor  making  his  claim  first  against  the  separate 
estate,  paying  a  dividend  of  lOs.  in  the  pound,  receives 
6001. ;  can  the  assignees  claim  against  the  solvent  partner 
what  they  have  paid?  His  answer  would  be,  they 
could  only  claim  the  same  right  the  bankrupt  could ; 
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and  as  against  the  bankrupt  he  is  entitled  to  retain :  he  Where  fome 
has  paid  his  moiety  of  the  partnership  debt.  If  the  case  bankrap**-  *^^ 
is  tamed  the  other  way,  and  the  creditor  first  sues  the 
solvent  partner,  he  recovers  all  the  debt  again,  and  he 
has  a  right  to  come  in  as  a  separate  creditor  of  the  bank- 
rapt  to  the  amount  only  of  a  moiety  of  that  debt,  for  a 
moiety  only  of  the  debt  of  the  partnership  he  could  have 
recovered  against  him  if  he  had  been  solvent.  That 
makes  a  very  great  difference  to  the  separate  creditors. 

He  added,  tike  joint  creditors  have  nothing  to  do  bat 
to  bring  an  action  against  the  partners.  If  they  are 
arrested  they  would  pay  it.  It  is  not  stated  as  a  case 
where  there  are  no  joint  effects.  The  proper  fund  is 
the  joint  estate,  and  they  mast  get  as  much  as  they  can 
from  that  first. 

The  order  was  that  the  petitioners  shall  be  admitted 
to  prove,  bat  not  to  receive  a  dividend,  and  that  the 
dividend  upon  the  proof  shall  be  reserved  till  an  account 
is  taken  of  what  they  have,  or  might  have  received 
from  the  partnership  effects.  Exparte  Elton,  S  Vea, 
jun.  238.     1796. 

George  Notley  and  seven  other  persons  were  partners 
is  coachmasters,  and  were  indebted  to  the  petitioner 
for  horses  sold  to  them.  A  separate  commission  issued 
agamst  Notley.  This  joint  creditor  petitioned  to  prove 
bis  debt  under  the  separate  commission.  It  was  stated 
as  a  fact,  though  there  was  no  afiBdavit  of  it,  that  all  the 
other  partners  were  perfectly  insolvent,  and  that  the 
assignees  would  not  file  a  bill  for  contribution. 

Lord  Rofislyn  said,  why  should  I  drive  them  to  do  it? 
The  fact  in  the  particular  case  never  can  be  a  ground. 
If  I  had  an  intimate  knowledge  of  that  fact,  which  I  can- 
not have,  that  would  not  warrant  me.  This  is  exactly 
the  inconvenieace  that  struck  me  so  forcibly  on  the 
former  occasion.  If  you  receive  a  dividend  upon  the 
estate  of  the  bankrupt,  you  compel  his  assignees  to  file 
a  bill  in  equity  against  seven  other  persons. .  This  is  a 
joint  contract.  They  are  not  severally  bound.  Ton  cannot 
possibly  stte  severally;    as  you  may  where  they  are 
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Where  some  jointly  and  separately  bound.  If  they  are  all  boimd, 
jbAoknipts.  ^^  ^^  bankrupt  is  only  bound  as  to  bis  aliquot  part.  I 
really  feel  that  the  practice  that  prevailed  for  so  iong  a 
period,  upon  the  clear  rule  of  equity,  that  Uie  joint  estate 
ought  to  be  applied  first  to  the  joint  debts,  and  after  they 
are  paid,  then  to  the  separate  debts,  and  vice  t^ersa  the 
separate  estate  first  to  the  separate  debts,  is  as  far  as  iiie 
court  ought  to  have  gone. 

Uj>on  the  proposal  of  the  attorney-general,  the  order 
was,  that  the  petitioner  should  take  a  dividend  not  ex- 
ceeding an  eighth,  and  ia  case  there  should  be  any  far- 
ther  dividend,  the  consideration  of  his  claim  was  further 
reserved.    Ejpparte  Abell,  4  Fea.  837.     1799. 

This  case  seems  to  have  gone  off  upon  consent  I  in- 
sert it  to  shew  the  train  of  Lord  Rosslyn's  reasoning.  If 
a  partner  or  his  assignees  pay  more  than  his  share  of  a 
joint  debt,  he  or  they  may  compel  the  other  partaeffs  to 
pay  the  excess  by  contribution,  and  therefore  tbey  ought 
not  to  pay  more  than  the  aliquot  part,  leaving  the  credi* 
tor  to  obtain  the  remainder  from  the  other  partners. 

Lord  Rossyln  thought  here  that  a  joint  creditor  ought 
not  to  take  from  a  separate  estate  more  than  the  bank* 
rupt's  aliquot  part  of  the  whole  debt  It  would  perhaps 
have  been  more  simple  and  equitable  if  the  creditor  had 
proved  only  the  aliquot  part  of  the  debt. 

Having  traced  the  law  till  the  time  of  Lord  Eldon, 
where  one  or  some  of  the  partners  only  were  bankri^its, 
I  shall  now  state  the  cases  upon  the  sutgeci  aoeordin^ 
to  their  order  since  he  first  held  the  great  seal,  so  that 
we  may  collect  the  train  of  his  reasoning,  and  the  result 
of  his  judgments. 

In  the  first  case  the  prayer  of  the  petition  was  to  be 
at  liberty  to  prove  under  a^separate  commission  the  sons 
of  2231.  upon  a  bill  of  exchange  drawn  by  two  persons : 
one  of  whom  was  solvent  but  abroad,  and  not  likely  to 
return ;  and  the  other  was  the  bankrupt.  They  wereoan- 
nected  only  in  this  transaction.  There  was  no  joint  pro- 
perty. 

Lord  ChAaoellor(£ldon)said9  whatever  he  thought  of 


UPON  PARTNERS*  61 

ft  settled  rale,  be  should  adhere  to  it,  on  account  of  the* 
mjidiief  arisiDg  from  shaking  settled  rules ;  but  observed 
tb$i  it  seemed  very  singular  that  the  nature  of  the  debt 
Aouki  turn  apon  the  fact  whether  there  is  joint  pro- 
perty or  not.  His  lordship  made  the  order,  that  the 
petitioner  should  be  admitted  to  prove  his  debt,  reciting 
that  it  was  admitted  there  was  no  joint  property.  Ex'- 
parte  PinkerUmj  6  Ves,  814. 

Here  was  no  partnership,  but  only  a  joint  obligation. 

U  is  the  common  case  of  two  persons  giving  a  joint 
bond  or  a  joint  promissory  note. 

I  do  not  know  that  there  is  anycaseuponthesubjectbut 
this  and  exparte  Sadl&r  and  Jackson^  1 5  Ves.  52.  See  post 

They  aecm  refentble  rather  to  the  law  of  principal  and 
surety  than  to  the  law  of  partnership.  If  one  received 
the  fflonej  or  goods,  and  the*  other  joined  with  him,  he 
did  it  merely  as  a  surety. 

In  either  case  the  proof  I  think  ought  to  be  admitted 
against  the  bankrupt,  even  if  there  is  a  solvent  partner ; 
for  if  the  bankrupt  was  only  a  surety,  or  if  the  assignees 
pay  more  than  the  bankrupt  received,  they  may  recover 
the  excess  from  the  solvent  principal.  This  will  be  con- 
ridered  fully  under  Principal  and  Surety. 

The  next  case  was  a  petition  presented  by  joint  credi- 
tois ;  praying  that  they  might  be  admitted  to  prove  and 
receive  dividends  under  a  separate  commission. 

Lord  Chancellor  Eldon.  The  rule  that  prevailed  in 
Lord  Hardwicke's  time,  and  down  to  the  time  of  Lord 
Thttrlow,  was  that  joint  creditors  should  not  be  admitted 
to  prov«  under  a  separate  commis«on  for  the  purpose  of 
receiving^  dividends  witii  the  separate  creditors.  Lord 
norlow  altered  that  upon  much  consideration,  thinking 
the  joint  credttors  ought  to  be  admitted  with  the  separate 
creditors,  and  left  it  so  when  he  left  this  court.  Lord 
Loughborough  thought  that  was  not  right,  and  got  back 
igain,  not  quite  to  the  old  rule,  but  he  settled  it,  that 
they  fliionld  prove  only  for  the  purpose  of  keeping  sepa- 
nte  accoQnts,  but  not  to  receive  a  dividend.  I  do  not 
pirmme  to  say  which  is  the  best  rule,  except  that  the 
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last  is  open  to  this  difficulty,  that  the  creditor  is  not  a 
party  to  the  proceedings  under  the  commission.  But  I 
think  it  better  to  follow  the  rule  that  .1  find  established, 
than  to  let  it  be  constantly  changing,  so  that  no  one  can 
tell  how  it  is.  Therefore,  unless  some  more  prominent 
mischief  can  be  pointed  out,  take  the  order  according  to 
Lord  Loughborough's  rule.  Exparte  Ctay^  6  Fes.  813. 
1802. 

Lord  Loughborough's  rule  was  that  the  joint  creditors 
should  not  receive  dividends  from  the  separate  estates,  if 
there  is  any  joint  property.     That  is  now  the  established 
law.     The  next  is  a  most  important  case. 
Partnenhip  In  June  1797,  Thomas  Cooper,  of  Epsom,  brewer,  took 

by^ne  pTrtaer  ^^^^  Cooper  into  partnership.  That  partnership  was 
to  another.  dissolved  by  articles  dated  the  3d  of  November  1798  : 
under  which  the  buildings,  premises,  stock  in  trade,  debts, 
and  effects,  were  assigned  to  James  Cooper,  by  Thomas 
Cooper,  who  retired  from  the  trade.  Upon  the  2d  of 
April  1800,  a  commission  of  bankruptcy  issued  against 
James  Cooper,  under  which  the  joint  creditors  attempted 
to  prove  their  debts,  but  the  commissioners  refused  to 
permit  them ;  upon  which  a  petition  was  presented  to 
Lord  Rosslyn,  who  made  an  order,  that  the  joint  creditors 
should  be  at  liberty  to  prove ;  with  the  usual  directions 
for  keeping  distinct  accounts,  and  an  application  of  the 
joint  estate  to  the  joint  debts,  and  of  the  separate  estate 
to  the  separate  debts.  At  a  meeting  for  the  purpose  of 
declaring  a  dividend,  the  commissioners  postponed  the 
dividend,  in  order  to  give  an  opportunity  of  applying  to 
the  lord  chancellor ;  in  consequence  of  which  this  peti* 
tion  was  presented,  praying,  that  the  partnership  effects, 
remaining  in  specie,  and  possessed  by  the  assignees,  may 
be  sold ;  and  that  the  outstanding  debts  may  be  account- 
ed joint  estate. 

By  the  articles  of  dissolution,  the  parties  covenanted 
to  abide  by  a  valuation  to  be  made  of  the  partnership 
property;  and  James  Cooper  covenanted  to  pay  the 
partnership  debts  then  due,  and  to  indemnify  Thomas 
Cooper  against  them ;  and  Thomas  Cooper  covenanted 
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not  to  carry  on  the  trade  of  a  brewer  for  twenty  years,  Pttrtnewhip 
within  twenty  miles  of  Epsom.  A  bond  for  30001.  the  by^ne  partner 
cafenlated  value  of  the  partnership  property  assigned,  ^  another, 
was  given  to  Thomas  Cooper,  by  James  Cooper  and  his 
&ther,  as  surety.  In  pursuance  of  the  covenant,  the  part- 
nership property,  consisting  of  leases,  the  premises  where 
the  trade  had  been  carried  on,  stock,  implements,  out- 
standing debts,  and  other  effects,  were  valued  by  arbi- 
trators at  20301.  after  charging  all  the  partnership  debts 
then  doe.  James  Cooper,  by  his  affidavit,  stated,  that 
all  the  joint  creditors  knew  of  the  dissolution,  and  the 
assignment  of  the  property ;  that  advertisements  were 
published ;  and  the  deponent  after  the  dissolution,  received 
many  debts  due  to  the  partnership,  but  paid  more  on  ac- 
count of  the  partnership.  His  father  by  affidavit,  stated, 
that  he  paid  the  interest  of  the  bond  regularly,  and  in- 
teuded  to  pay  the  principal  when  due. 

Lord  Chancellor.  This  case  is  admitted,  unless  expjarte 
Bumaby  applies  to  it,  to  be  new  in  its  circumstances. 
Therefore  if  I  was  of  opinion  that  the  petition  could  be 
supported;  I  should  be  very  unwilling  to  express  that  in 
hankraptcy,  where  my  opinion  would  not  be  subject  to 
review.  If  the  case  I  have  mentioned  has  decided  the 
point,  there  is  the  authority  of  Lord  Hardwicke  upon  it, 
which  would  weigh  down  the  most  considerable  doubt 
^  I  could  be  disposed  to  entertain.  I  feel  great  difficulty 
io  complying  with  the  prayer  of  the  petition  ;  and  when  ^ 
I  read  it,  was  struck  with  it  as  a  new  case,  and  as  one 
upon  which  I  do  not  clearly  see  my  way  to  the  relief 
pnyed.  It  is  the  case  of  two  partners,  who  owed  seve- 
ral joint  debts,  and  had  joint  effects.  Under  these  cir- 
cuiDstances  their  creditors,  who  had  a  demand  upon 
^I^sm  in  respect  of  those  debts,  had  clearly  no  lien  what- 
soever  upon  the  partnership  effects.  They  had  power 
of  suing,  and  by  process  creating  a  demand,  that  would 
directly  attach  upon  the  partnership  effects.  But  they 
W  no  lien  upon  or  interest  in  them  in  point  of  law  or 
^tty    If  any  creditor  had  brought  an  action,  the  action 
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Ptetnenbip  would  be  joint ;  his  execution  might  be  either  joint  or 
bfoMp!^iw  several.  He  might  have  taken  in  execution  both  joint 
to  another.  and  separate  effects.  It  is  also  true  that  the  separate 
creditors  of  each  by  bringing  actions,  might  acquire 
a  certalninterest  even  in  the  partnership  eflbcts; 
taking  them  in  execution  in  the  waj  in  which  se- 
parate creditors  can  effect  such  property.  But  there 
was  no  lien  in  either.  The  partnership  might  dissolve  in 
various  ways :  first,  by  death ;  secondly,  by  the  act  of  the 
parties  :  that  act  extending  to  nothing  more  than  mere 
dissolution,  without  any  special  agreement  as  to  the  dis- 
position of  the  property,  the  satisfaction  of  the  debts, 
much  less  any  agreement  for  an  assignment  from  either 
of  the  partners  to  the  others.  The  partnership  might 
also  be  dissolved  by  the  bankruptcy  of  one,  or  of  both, 
and  by  the  effluxion  of  time.  If  it  dissolved  by  death, 
referring  to  the  law  of  merchants  and  the  well  known 
doctrine  of  this  court,  the  death  being  the  act  of  God, 
the  legal  title  in  some  respects,  in  all  the  equitable  title, 
would  remain  notwithstanding  the  survivorship ;  and 
the  executor  would  have  a  right  to  insist,  that  the  pro- 
perty should  be  applied  to  the  partnership  debts.  I  do 
not  know  that  the  partnership  creditors  would  have  that 
right,  supposing  both  remained  solvent  So  upon  the 
bankruptcy  of  one  of  them  there  would  be  an  equity  to 
say,  the  assignees  stand  in  the  place  of  the  bankrupt, 
and  can  take  no  more  than  he  could,  and  consequently 
nothing  until  the  partnership  debts  are  paid.  So  upon  a 
mere  dissolution,  without  a  special  agreement,  or  a  dis- 
solution by  effluxion  of  time:  to  wind  up  the  accounts 
the  debts  must  be  paid,  and  the  surplus  be  distributed 
in  proportion  to  the  different  interests.  In  all  these 
ways  the  equity  is  not  that  of  the  joint  creditors,  but  that 
of  the  partners  with  regard  to  each  other,  that  operates  to 
the  payment  of  the  partnership  debts.  The  joint  credi- 
tors must  of  necessity  be  paid,  in  order  to  the  admini- 
stration of  justice  to  the  partners  themselves.  When 
the  bankruptcy  of  both  takes  place,  it  puts  an  end  to  the 
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partnership  certainly ;  but  still  it  is  verj  possible,  and  Partnenliip 
it  oflen  happens  in  fact,  that  the  partners  may  have  dif-  ^y^'o^e^mtp 
ferent  interests  in  the  surplus;  and  out  of  that  a  neces- to  another, 
sity  arises,    that  the  partnership  debts  must  be  paid ; 
otherwise  ihe  surplus  cannot  be  distributed  according 
to  equity,  and  no  distinction  has  been  made  with  refer- 
ence to  their  Interests,  whether  in  different  proportions  ' 
or  equally*    Many  cases  have  occurred  upon  the  distri- 
batioQ  between  the  separate  and  joint  estates  ;  and  the 
priDciple  in  all   of  them,  from  the  great  case  of  Mr. 
Fordjce,  has  been,'  that  if  the  court  should  say,  that 
what  has  ever  been  joint  or  separate    property   shall 
always  remain  so,  the  consequence  would  be,  that  no 
partaersbip  could  ever  arrange  their  affairs.     Therefore 
^  bona  fide  transmutation  of  the  property  is  understood 
to  be  the  act  of  men  acting  fairly,  winding  up  the  con- 
cern, and  binds  the  creditors ;  and  therefore  the  court 
always  lets  the  arrangement  be  as  they  stand,  not  at  the 
time  of  the  commission,  but  of  the  act  of  bankruptcy. 
Thomas  Cooper  is  admitted  to  be  solvent.     He  certainly 
has  no  such  equity,  as  if  the  partnership  had  been  dis- 
solred  by  bankruptcy,  death,  efQuxion  of  time,  or  any 
other  circumstance  not  his  own  act.     But  he  dissolves 
the  partnership  a  year  and  a  half  ago,  and  instead  of 
caUing  upon  these  effects  according  to  his  equity  at  the 
dissolution  to  pay  the  partnership  debts,  he  assigns  his 
interest  to  the  other,  to  deal  as  he  thinks  fit  with  the 
property,  to  act  with  the  world  respecting  it,  desiring 
only  a  bond  to  pay  a  given  value  in  three  or  four  years. 
Therefore  he  or  his  executors  could  not  sue.     If  it  w^s 
DficesBary  for  the  creditors  to  operate  their  relief  through 
ius  equity,  he  has  no  equity*    It  is  then  said,  and  the 
circumstance  had  struck  me,  that  all  the  property  is  not 
usignable  at  law ;  for  instance,  the  debts,  butas  between 
fte  two  Coopers,  they  were  the  property  of  the  bank- 
"»pt ;  for  debts  are  within  the  statute  of  King  James, 
^  if  left  in  the  order  and  disposal  of  the  bankrupt,  he 
i«  the  proprietor  of  the  debt.     Therefore  Thomas  Cooper 
could  aever  set  up  the  insufficiency  of  the  legal  opera- 
V(H..  11.                               p 
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Pfertnerthip       tion  of  the  assignment  against  his  own  deed.     The  assign' 
bf oM^rto^^  ment  was  not  made  subject  to  the  payment  of  the  debts, 
to  another.        but  in  consideration  of  a  covenant,  leaving  no  duty  upon 
the  property,  but  attaching  a  personal  obligation  upon 
the  assignee  to  pay  the  debts.     The  creditors,  therefore^ 
cannot  rest  upon  the  equity  of  the  partner  going  out.     I 
was  struck  with  the  argument  of  inconvenience,  the  in- 
convenience on  all  sides  is  great.     To  say  this  seems  to 
me  a  monstrous  proposition ;  that,   which  at  any  time 
during  the  partnership  ha^  been  part  of  the  partnersfaip 
effects,  shall  in  all  future  time  remain  part  of  the  partner- 
ship effects,  notwithstanding  a  bona  fide  act.    Suppose, 
an  improbable  case,  that  the  partniers  in  Child's  house 
chose  to  shift  their  shop  from  Temple-bar  to  the  west  end 
of  the  town,  and  that  house  now  the  property  of  the 
partnership,  was  bona  fide  bought  by  one  of  the  partners, 
and  the  money  was  invested  in  the  purchase  of  the  new 
house  in  which  they  were  going  to  reside ;  suppose  a 
still  more  improbable  case,  that  a  year  and  a  haJf,   or 
ten  years  afterwards,  they  became  bankrupts ;  w  juld 
that  house  be  part  of  the  partnership  effects  ?    It   would 
be  so,  if  it  remained  without  the  legal  interest  being 
passed,  or  without  any  equitable  claim,  taking  it  ont  of 
the  reach  of  a  legal  execution  ;  but  where  the  effect  is 
a  bona  fide  transaction  of  this  sort,  if  it  were  held  at  any 
time  afterwards  to  be  partnership  property,  not  for  the 
purpose   of  satisfying  demands  of   the  partners,   or   of 
any  creditor  who  cannot  otherwise  be  satisfied,  but  to 
enable  them  to  undo  all  the  imtermediate  equities,  com- 
mercial transactions  would  not  go  on  at  all.     It  would 
be  much  less  inconvenient  to  examine  the  bona  fides  of 
each  transaction,  than  to  say  such  transaction  shall  never 
take  place. 

The  case  of  Hankey  v.  Garret  is  very  different. 
There  the  partnership  was  dissolved  by  bankruptcy 
or  by  death ;  and  there  was  no  actual  transfer  of 
the  property  to  take  it  out  of  the  reach  of  legal 
execution.  I  am  unwilling  to  make  any  observation  upon 
Bumaby's  case.  I  do  not  know  how  to  understand  it. 
Whether  there  was  any  thing  special  in  the   assignment 
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I  cannot  find  out  from  the  report.      I  shall  endeavour  to  Partnewiiip 
find  the  papers.     It  looks  very  like  this  case;  if  it  is  in  ^y^^u*  pwtncr 
specie  this  case,  as  an  authority  I  should  think  my  sell  t©  another, 
bound  to  submit  to  it.     But  if  it  is  not  in  specie  this  case, 
there  is  much  doubt  whether  thid  relief  can  be  given, 
that  I  am^itisfied  it  ought  to  be  given,  if  at  all,  in  a 
jorisdiction  where  my  opinion  would  be  the  subject  to 
review.    My  present  inclination  is,    that  the  creditors 
have  not  this  equity.     1  have  considerable  doubt  also 
whether  if  they  have  it,  Thomas  Cooper  would  be  bene- 
fited by  it^;  and  a  farther  subject  of  grave,  serious  doubt 
is,  whether,   if  the  joint  creditors  disturb  the  arrange- 
ment, the  separate  creditors  would  not  have  a  right  to 
set  the  arrangement  right  at  his  ex  pence. 

I  DOW  think  there  is  a  circumstance  that  distinguished 
Bumaby's  case.  The  assignment  was  not  by  one  lo  the 
other  two,  but  by  one  to  one  of  the  other  two ;  which 
maj  be  very  different.  I  think  that  circumstance  dis" 
tiflguishes  the  case  so  much  that  I  shall  consult  the  in- 
tere^  of  the  parties  better  by  saying,  they  may  file  a  bill 
if  they  think  proper,  than  by  further  delay.  Petition 
dismissed.     Ea:parte  Ruffiriy  6  Fes.  l\9.     1801. 

The  case  exparte  Bumaby  was  pressed  upon  the  chan- 
cellor, which  he  said  he  would  consider,  but  that  seems 
not  to  be  in  point:  in  that  case  Barbutt,  Bumaby  and 
Crispe  were  partners^  Barbutt  assigned  his  share  to  Bur- 
naby;Crispe  became  bankrupt  Lord  Hard wicke  ordered, 
upon  the  petition  of  Bumaby,  that  the  partnership  pro- 
perty in  the  hands  of  Crispe  might  be  divided  amongst 
the  joint  creditors.  The  assignment  of  Barbutt's  share 
did  not  affect  Crispe,  before  he  had  a  third  share  with 
two  partners,  afterwards  he  had  a  third  share  with  one. 
He  never  held  the  joint  property  as  his  own.  Exparte 
Bumaby,  Cooke,  246.     1746. 

IheeflRect  would  have  been  the  same,  if  Barbutt  had 
usiped  his  share  to  Crispe,  Crispe  would  still  have  been 
&  partner  with  Buroaby,  having  two  shares  and  he  one. 
^t  was  joint  property  continued  to  be  joint :  the  case 

p  8 
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How  tbe  jAint    18  very  d^erent,  when  it  is  left  to  the  order  and 

rSo?  «tionofoneonly. 

joint  property.  In  the  preceding  case  of  exparte  Ruffin,  Lord  Eldon 
has  fully  and  clearly-  explained  that  the  joint  creditors 
'  have  no  lien  upon  the  joint  property.  He  has  shewn 
that  the  partners  have  an  equity  against  each  other  of 
the  nature  of  lien,  and  in  consequence  of  that  equity  the 
joint  creditors  will  have  the  benefit  of  the  joint  pro* 
perty. 

For  if  A.  and  B.  are  partners,  and  B.  is  in  possession 
of  joint  property,  and  A.  files  a  bill  calling  upon  B.  to 
account  to  A.  for  his  riiare,  B.  not  only  must  be  satisfied 
all  his  demands  upon  A.  in  consequence  of  that  joint 
property,  but  he  must  be  discharged  from  all  liability  to 
pay  the  joint  debts,  which  he  can  only  be  by  the  dis* 
charge  of  the  joint  debts  out  of  the  joint  effects,  and 
then  B.  can  pay  over  his  share  to  A.  and  they  are  both 
clear  of  all  liability  to  each  other,  and  to  all  demands 
Arising  out  of  the  partnership. 

In  exparte  Ruffin  the  joint  creditors  could  have  no 
benefit  from  the  joint  estate,  granted  to  the  bankrupt ; 
and  they  could  not  be  admitted  to  prove  under  the  bank- 
rupt's estate,  except  for  the  purpose  of  assenting  to  or 
dissenting  ft-om  the  banknipt's  certificate. 

But  they  would  have  their  remedy  against  the  solvent 
partner  Thomas  Cooper.  He  still  remained  liable  to  the 
full  extent  of  the  partnership  debts. 

If  he  had  become  bankrupt,  then  they  might  have 
proved  the  whole  of  their  debts,  both  under  his  commis- 
sion, and  under  the  commission  of  James  Cooper. 

Thomas  Cooper  being  liable  to  pc^y  the  whole  of  the 
joint  debts,  not  only  his  own  share,  but  the  share  of  the 
bankrupt,  James  Cooper,  an  important  question  arises 
whether  such  a  solvent  partner  might  not  now  be  per* 
mitted  to  prove  the  bankrupt's  share  under  the  49  Geo. 
S.  c.  12  L  s.  8. 

Lord  Kenyon  and  the  court  of  King*s  Bench  in  Wright 
V.  HwUer^  I  East.  SO.  held  that  the  bankrupt's  share 
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ffii^i  be  recovered  in  an  action  of  assumpeit  by  the  part-  ^•^  *"•  P*»*- 

^  ^  J  ^  ner  may  pror« 

nefffWho  bad  paid  it,  notwithstanding  the  bankrupt's  cer-  under  a  tepa- 
tificate ;  and  Lord  Kenyon  said,   « I  cannot  distinguish  Jf^/''*""'" 
this  from  the  case  of  a  snrety,  who  is  called  upon  to  pay 
money  for  his  principal  after  a  bankruptcy,  in  which 
case  there  is  no  doubt  but  that  the  money  may  be  re- 
covered back  from  the  principal,  notwithstanding   his 
certificate/' 
It  therefore  naturally  follows  that  under  the  last  sta-  One  partner 

•',  11,,    ™**y  proFewnat 

tute  he  ought  to  be  permitted  to  prove  the  bankrupts  be  pays  foran». 

share  as  a  surety.  He  would  of  course  receive  it  as  a  trus-  ****'  ".*"^.®''  *"" 

tee  for  the  joint  creditors,  if  he  was  not  able  to  pay  the 

whole  himself,  and  thus  the  joint  creditors  would  obtain 

a  dividend  from  each  partner  upon  a  moiety  of  their 

debts,  and  thus  would  be  effected  what  I  think  was  the 

original  equity  of  the  case.       This  important  question 

remains  yet  to  be  decided.      The  consideration  of  it  will 

be  resumed  when  I  come  to  comment  upon  the  49  Geo. 

a.c.  12Ks.  & 

But  conformably  to  my  opinion  it  has  been  since  de- 
rided in  the  cases  of  Wood  v.  Dodg9on^  and  exparte 
Yotmgt  which  see  post,  under  PRoaF  op  Dbkts. 

niere  is  a  short  note  of  a  case,  viz.  that  Loid  Chan- 
cellor Eldon  also  followed  the  cases  before  Lord  Lough- 
borough ;  observing,  that  he  did  so,  that  the  rule  should 
not  chauge  with  every  new  judge,  rather  than  from  any 
other  motive.    Exparte  Nuttall^  6  Ves.  814.  June  1801. 

The  cases  before  Lord  Loughborough,  were  exparte 
EUon^  ante,   and  exparte  Abelly    ante,    where    when 
there  was  no  joint  property,  but  partners  said  to  be 
insolvent,  but    not    bankrupts,    Lord    Loughborough 
permitted  the  whole  joint  debt  to  be  proved,  but  ordered 
that  a  dividend  should  not  be  paid  beyond  the  bankrupt's 
share  of  the  debt.     That  case  Lord  Eldon,  1  think,  has 
not  followed.     But  in  every  instance  where  Lord  Eldon  Lord  Eldon  foi- 
would  admit  the  whole  joint  debt  to  be  proved  under  a  ^^^^l^^l"^ 
separate  estate,  I  do  not  think  he  would  restrain  the  divi- 
doid  to  the  amount  of  the  bankrupt's  share ;   but  if  it 
was  more  than  the  bankrupt's  share,  the  assignees  would 
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V 

have  a  right  to  recover  the  excess  from  the  oUier  part* 
ners,  notwithstauding  their  certificates,  upon  the  aatho- 
rity  of  Wri^/U  v.  Hunter,  1  East,  20. 

?end!»'ttrc  more      ^^  ^^^  ^^^^'^  i^^^^  ^^^^  ^»  proved  undcr  two  Of  morc 
than  208.  ia      Separate  estates,  as  it  must  be  proved  under  every  sepa- 
^  P^""  '       rate  estate,  if  there  are  no  joint  effects,  and  no  solvent 
partner,  then  if  the  dividends  produce  more  than  20s.  in 
the  pound,  it  is  a  question,   which  has  never  been   de- 
cided, how  these  estates  shall  contribute. 

As  to  take  the  simplest  case  of  two  partners  A.  and  B. 
if  A.  pay  eighteen  shillings  in  the  pound,  and  B. 
twelve  shillings,  if  he  were  to  receive  from  each,  he 
would  receive  ten  shillings  in  the  pound  beyond  his 
debt,  then  how  is  that  to  be  restored  ?  At  the  first  I 
thought  as  A/s  estate  has  paid  three  shillings  as  often  as 
B.'s  has  paid  two,  A.'s  assignees  might  take  back 
three-fifths  of  it,  or  six  shillings,  and  B.'s  four  shillings 
in  every  pound  ;  or  that  A.'s  estate  should  pay  twelve 
shillings  in  the  pound,  and  B.'s  eight  shillings  in  the 
pound. 

But  where  the  case  occurs  I  should  think  the  chancel- 
lor would  order  each  estate  to  pay  its  share,  or  ten 
shillings  in  the  pound,  by  which  both  the  bankrupts 
will  be  discharged. 

If  one  estate,  as  A.  pays  eighteen  shillings  in  the 
pound,  and  B.'s  estate  pays  six  shlUings  in  the  pound, 
^then  the  chancellor  I  think  will  order  the  creditor  to 
receive  fourteen  shillings  in  the  pound  from  A.'s  estate, 
and  the  whole  six  shillings  from  B.'s,  and  then  B.  will 
still  be  liable  to  A/s  assignees  for  four  shillings  in  the 
pound  upon  the  debt  nol  withstanding  his  certificate  ;  in 
this  manner  it  may  be  arranged,  whatever  is  the  number 
of  the  partners,  and  whatever  is  the  dividend  under  each 
estate. 

A  separate  commission  of  bankruptcy  issued  on  the 
petition  of  a  joint  creditor.  This  petition  was  presented 
by  a  joint  creditor  to  be  permitted  to  prove,  for  the 
purpose  of  voting  in  the  choice  of  assignees  and  receiving^ 
dividends.    The  petitioner  by  his  affidavit  stated,  that 
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there  was  no  separate  debt,  except  about  301.  which  h« 
suggested  would  not  be  proved. 

The  petitioning  creditor  under  the  commission  con- 
sented. 

The  Lord  Chancellor  said,  he  had  great  difficulty  upon  J^„J®^"* ''J^;. 
this ;  which  was  just  the  consequence  to  be  apprehended  in  the  dioice  of 
from  the  rule  established  in  exparie  jBttow  repeating  the  JJpfrote*com- 
objections  to  that  rule,  particularly  in  the  inconsistency  misston,  if  they 
of  permitting  a  joint  creditor  to  be  the  petitioning  ere-  ^^  ^redi- 
ditor  in  a  separate  commission,  and  yet  not  allowing  ton. 
any  other  joint  creditor  to  prove,  except  for  the  pur- 
pose of  assenting  to  or  dissenting  from  the  certificate, 
and  giving  the  account  in  the  absence  of  p&rties  interested 
in  taking  it.     His  lordship  furthet  said,  that  he  followed 
Lord  Rosslyn's  rule,    which  differed  both  from  Lord 
Hardwicke's  and  Lord  Thu  flow's,  not  as  approving  it, 
but  finding  it  established,  and  therefore  thinking  it  bet- 
ter to  adhere  to  it;  that  rule  however  excepting  the  case 
where  there  are  no  separate  debts :  the  petitioner  might 
take  the  order,   provided  he  would  pay   the  separate 
creditors.    Exparte  ChandUt^  9  Vea.  35. 1803. 

When  the  joint  creditors  pay  all  the  separate  creditors, 
the  effect  is  the  same  as  if  they  took  the  surplus  of  the 
separate  estate,  except  by  proving  in  the  choice  of  as- 
signees, they  have  the  management  of  the  bankrupt's 
property. 

When  the  commission  is  sued  out  by  a  joint  creditor, 
his  debt  abo  must  be  satisfied  as  one  of  the  separate 
creditors. 

The  joint  creditors,  if  they  were  not  thus  satisfied, 
would  have  their  remedy  also  for  the  deficiency  against 
the  solvent  partner  or  partners. 

Where  Nantes  and  Chiswell  were  partners,  Chiswell  if  onr  partner 
died  and  Nantes  became  bankrupt,  the  joint  creditors  riJ^'creditow 
proved  their  debts  under  the  commission  of  Nantes.    A  murtbe  paid 
separate  creditor  filed  a  bill  against  the  executrix  and  ^atc  estate,  and 
heir  at  law  of  Chiswell  for  an  account  and  satisfaction  out  ^^  i®*"*  <^'«- 

ditore  may  take 

of  his  assets:  the  joint  creditors  proved  their  debts  before  the  surplus, 
the  master ;  but  the  separate  simple  contract  creditors  of 
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Chiswell  claimed  to  be  paid  their  respective  debts  OBt  of 
his  separate  estate,  in  preference  to  the  joint  creditors  of 
Chiswell  and  Nantes ;  and  that  the  balance  onij,  after 
sach  payment,  may  be  paid  over  to  the  assignees,  to  be 
distributed  to  the  joint  creditors  under  the  commission. 
It  was  admitted  that  the  joint  estate  was  insolvent,  and 
would  pay  an  inconsiderable  dividend. 

Lord  Eldon  after  agitating  the  question  observed,  here 
under  the  form  of  this  decree,  you  are  giving  the  joint 
creditors  a  suit  against  the  assets  of  Chiswell  alone; 
when  they  could  not  have  sued  Chiswell  alone  in  his  life. 
This  therefore  seems  to  go  farther  than  any.  other  case, 
and  I  think  will  not  do. 

It  18  extremely  difficult  to  say  upon  what  the  rule  in 
bankruptcy  is  founded.  But  if  the  court  aim  at  equality, 
it  is  extraordinary  to  say,  they  shall  have  a  better  remedy 
in  consequence  of  his  death,  than  if  he  had  lived,  and 
when  by  reason  of  his  death  the  remedy  at  law  is  gone. 
Afterwards  Lord  Eldon  said,  I  have  thought  very 
anxiously  upon  this  case,  and  my  opinion  is,  that  the 
separate  creditors  must  take  the  separate  estate,  and  the 
joint  creditors  the  surplus ;  and  he  decreed  accordingly. 
Gray  v.  ChisweU,  9  Vea.  118.     1803. 

ruptcyr  ^*^^'  Lord  Eldon  is  here  made  to  observe,  that  it  is  extremely 
difficult  to  say  upon  what  the  rule  in  bankruptcy  is  founded. 
I  trust  he  will  agree  with  me  in  my  account  of  its  obscure 
and  exotic  origin,  and  that  it  is  neither  to  be  found  in 
the  bankrupt  statutes  nor  in  the  ancient  common  law  of 
England.  If  that  is  correct,  though  we  must  retain  it, 
where  it  has  been  established,  yet  its  extension  is  not  ijo 
be  favoured. 

If  ft  joint  err.        The  petitioning  creditor  had*  sued  out  a  commission, 

Kc^^t^on^    ^"*  petitioned  afterwards  to  prove  under  it,  because  he 

he  hat  the         was  a  joint  creditor. 

vftte  cwditor.  Exparte  Ackerman  was  cited  that  he  had  a  right  to 
prove  and  vote  in  the  choice  of  assignees,  Ac.  with  the 
separate  creditors. 

Lord  Chancellor  Eldon. 

I  think  that  was  right ;  that  being  the  petitioning  ere- 
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ditor,  he  has  a  tight  like  the  separate  creditors.  The 
reason  of  Lord  Thurlow's  order  was,  that  he  could  not 
conceive,  how  one  joint  creditor  could  be  in  a  different 
«itQatioQ  from  all  the  other  joint  creditors.  But  the 
practice  is  now  settled. 

Therefore  let  the  petitioner  be  admitted  to  prove  and 
vote,  as  the  separate  creditors.  As  to  the  other  joint 
creditors  there  must  be  the  common  order.  Exparte 
HaU,  9  Ves.  350. 

This  petition  seems  to  have  been  unnecessary.  It  is 
universally  true  that  he  who  sues  out  a  commission  may 
prove  under  it,  except  a  mortgagee  or  a  creditor  with  a 
security,  who  may  prove,  giving  up  his  security,  or  for 
the  deficiency,  though  that  deficiency  may  be  less  than 
1001. 

But  by  this  it  is  now  established  that  a  joint  creditor 
loay  gue  out  a  commission,  and  he  is  afterwards  consider- 
ed as  a  separate  creditor. 

The  next  case  upon  thi^  subject  was  decided  by  Sir  Joint  ereditor 
William  Grant,  Master  of  the  Rolls.  f?""*^*  ?>•  •  ^ 

*  bill  agamtt  the 

Cooke  and  Kilner  were  partners,  and  a  joint  commis-  •oi^ent  partner 
lion  was  sued  out  against  them.  *^|  *  "•'*^' 

Cooke  and  Wilkinson  were  partners,  and  a  joint  com- 
mission was  sued  out  against  them. 

Cooke  afterwards  became  a  partner  with  Shepherd. 

A  creditor  of  Cooke  and  Shepherd  filed  a  bill  against 

the  assignees  under  the  two  commissions,  praying  an 

account  of  all  the  property  which  had  come  into  their 

hands  as  the  property  of  Cooke  and  Shepherd,  and  that 

it  might  be  declared  subject  to  the  debts  of  that  partner- 
ship. 

The  Master  of  the  Rolls  explained  the  law  at  large, 
and  concluded  by  observing  that,  "  the  utmost  they 
could  have  by  this  bill  would  be  an.  account  how  much 
**as  the  property  of  Shepherd.  The  property  apparently 
^t  of  Cooke  and  Shepherd  would  be  to  be  divided  ac- 
cording to  their  respective  interests.  That  is  the  only 
'elief  that  could  by  possibility  be  had  upon  this  bill, 
ftod  that  is  a  species  of  relief  creditors  of  the  solvent ' 
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partner  cannot  come  here  to  seek ;  for  in  effect  it  wonld 
be  a  bill  filed  by  creditors  of  the  solvent  partners,  (sol- 
vent I  mean,  in  this  respect,  that  there  is  no  com- 
mission against  him,)  to  have  ascertained  how  much 
of  the  property  the  assignees  and  he  have  at  present 
in  common*  belonging  to  him ;  and  to  have  that  pro- 
perty applied  to  their  debts.  A  bill  of  that  description 
never  was  sustained.  I  have  stated  the  ground  npoo 
which  it  is  necessary  to  allow  a  bill  or  petition  to  apply 
joint  property  to  the  joint  debts ;  though  it  is  a  Utile 
strange  that  the  joint'  property  of  the  solvent  partner 
should  be  treated  as  if  he  was  a  bankrupt.  But  there  ^ 
no  such  necessity  here ;  for  the  partner  who  is  solvent, 
may  maintain  and  ascertain  his  right ;  and  when  be  has 
obtained  his  share  of  the  property,  there  is  no  purpose 
for  which  this  court  should*  interfere,  to  administer  his 
property  among  his  creditors,  the  separate  property  of 
the  solvent.  I  cannot  permit  the  bill,  without  laying 
down  that  wherever  a  debtor  has  property  jointly  or  in 
common,  to  ascertain  how  much  belongs  to  the  debtor, 
that  it  may  be  applied  to  his  debts.  That  cannot  be 
contended  upon  any  principle ;  and  therefore  this  bill 
must  be  dismissed.     Everett  v.  Backhouse^  10  Ve8.  94. 

Here  Sir  William  Grant  agrees  with  what  has  been 
laid  down  by  Lord  Eldon,  that  the  joint  creditors  can 
have  no  remedy  immediately  in  equity,  where  there  is  a 
solvent  partner.  Their  remedy  still  continues  as  at  law 
against  the  solvent  partner. 

Sir  William  Grant  says,  solvent  I  mean  in  this  respect 
^^  '  that  there  is  no  commission  against  him. 

This  is  the  only  explanation  I  have  met  with  of  a 
solvent  partner  in  these  cases. 

He  is  liable  to  be  sued  by  each  joint  creditor.  If  the 
bankrupt  was  possessed  of  joint  property,  or  the  messen* 
ger  had  seised  joint  property,  which  I  have  stated  be 
has  a  right  to  do,  even  in  the  hands  of  the  solvent  part- 
ner, that  also,  by  order  of  the  chancellor  upon  a  petition, 
may  be  divided  amongst  the  joint  creditors. 
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So  far  the  joint  property  may  be  divided  amongst  the 
joint  creditors  upon  a  petition  without  the  consent  of  the 
solvent  partner. 

But  money,  which  he  has  received,  and  debts  due  to 
the  partnership,  clearly  cannot  be  divided  amongst  the 
joint  creditors  by  the  chancellor's  order  in  bankruptcy 
without  the  consent  of  the  solvent  partner. 

The  next  case  before  Lord  Eldon  is  similar  to  exparte 
Ruffifiy  ante. 

The  petitioner  carried  on  business  with  two  partners ;  a  ffreot  by  one 
he  withdrew  from  the  partnership  and  assigned  over  to  JhJj"*to*the** 
the  two  remaining  partners  all  his  share  of  the  stock,  and  other  partnen. 
of  his  debts  due  to  the  partnership,  and  they  covenanted 
to  paj  ail  the  debts  owing  by  the  partnership,  and  to  in- 
demaify  the  petitioner  from  such  debts.     The  two  part- 
ners became  bankrupts,  and  the  petitioner  was  arrested 
bj  the  joint  creditors,  upon  which  he  presented  a  petition 
praying  that  the  specific  stock  and  debts  of  the  old 
partnership  may  be  applied  in   satisfaction  of  the  credi- 
tors of  that  partnership  in  preference  to  the  creditors  of 
the  new  firm. 

Lord  Chancellor  Eldon. 

This  falls  precisely  within  the  same  rule  as  exparte 
Ruffin^  for  the  meaning  of  the  transaction  is  to  transfer 
the  property  from  the  three  to  the  two  ;  and  the  proper- 
ty is  in  the  order  and  disposition  of  the  bankrupts, 
within  the  statute  21  Jac.  1.  c.  19,  at  the  period  of  the 
bankruptcy.  As  I  said  in  the  former  case,  if  they  think 
proper  to  file  a  bill  upon  it,  I  will  not  preclude  them. 
It  would  be  very  ^fctsy  to  avoid  this  upon  the  retirement 
of  a  partner  by  assigning  all  the  effects  upon  trust  to  pay 
the  debts.     Exparte  Fell,  10  Fes.  347.     1806. 

In  a  case  where  one  partner,  Isaac  Vallery,  had  com* 
mitted  an  act  of  bankruptcy  on  the  26th  December,  1804, 
on  the  31st  of  December  partnership  property  was  at- 
tached in  the  city  of  London  by  a  foreign  attachment. 
On  the  3d  January  a  commission  of  bankrupt  issued 
gainst  Isaac  Vallery ;  his  partner  David  Vallery  was   . 
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oat  of  the  jarisdiction  abroad.    A  bill  was  filed  by  the 
assignees  under  tbe  commission  against  Goodair,  praying 
that  he  may  be  restrained  from  proceeding  upon  the  at- 
tachment against  the  goods. 
Where  Mmie  of      Upon  the  motion  for  an  injunction,  Lord  Eldon  went 
on!  'Ire' bank  ^^^  ^  Considerable  discussion  of  the  general  law  upon 
rapts.  the  subject.     The  following  seem  to  be  some  of  his  roost 

material  observations  upon  the  general  law. 

Tbe  distinction  of  this  case  is,  that  both  the  parties 
are  not  bankrupts.     The  questions  upon  that  are,  what 
was  the  interest  of  the  assignees  ?    And  what  interest 
could  they  have  asserted,  if  no  such  proceeding  by  at- 
tachment had    taken  place:  then,    w^hat  difference  as 
against  them,  that  proceeding  makes  ?  When  one  part- 
ner becomes  a  bankrupt,  his  interest  in  the  partnership 
property  is  vested  in  his  assignees ;  and  according  to  the 
doctrine  of  this  court,   perhaps  with  equities  in  them, 
vastly  beyond  what  tenants  in  common  have,  where  no 
bankruptcy  has  occurred.     In  the  case  of  a  judgment 
by  a  separate  creditor,  both  the  partners  being  solvent,  it 
has  been  held,  that  the  creditor  may  take  by  execution 
a  moiety  of  a  chattel,   though  he  is  only  a  separate  cre- 
ditor.    A  great  variety  of  difficulties  occur  as  to  that, 
whether  it  stands  in  equity  as  at  law.     It  is  clear  a  part- 
ner holds  a  chattel  with  his  partner,  subject  to  all  equities 
that  partner  has  upon  it.     A  question  has  often  occurred, 
whether  a  separate  creditor  taking  a  moiety  of  the  chat- 
tel in  execution,  in  the  same  circumstances,  viz.  that  be 
may  call  for  a  sale  of  that  chattel,  and  divide  the  mo- 
ney ;  or  whether  this  court  would  force  upon  him  the 
whole  account  of  the  p^trtnersbip ;  permitting  him  to  take 
only  the  interest,  which  the  partner  his  debtor  would 
have  been  entitled  to,  after  the  account.      Taylor  v. 
Fields,  4  Fes,  396. 

But  we  have  gone  much  greater  lengths  in  bankruptcy 
as  to  that,  and  even  in  the  absence  of  the  other  partner. 
In  bankruptcy  after  one  partoer  had  become  a  bankrupt, 
I  do  not  recollect  that  a  jpint  gpf  ditor  was  ever  permitted 
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to  bring  an  action,  and  by  execution  to  fasten  upon  a  When  <»•  •£ 

moiety  of  the  eflfects  ;  on  the  contrary,  in  the  absence  of  inlywrbwilt.. 

the  solvent  partner,  if,  for  instance,  he  was  at  Lisbon,  ">?**• 

we  say  the  assignees  shall  take  the  property,  and  deal 

with  it,  paying  all  the  joint  creditors  equally  the  surplus, 

if  any,  under  all  the  equities  subsisting,    between  the 

parties  themselves :  this  is  done  here  every  day,  though 

how  it  originally  became  law  I  do  not  know.     We  have 

in  some  degree  pursued  it  in  the  administration  of  assets 

thoagh  very  tenderly. 

This  is  a  question  not  only  between  this  creditor  and 
the  assignees,  but  between  this  joint  creditor  and  all  the 
other  joint  creditors ;  who  would  be  entitled  to  demand 
the  application  of  the  joint  estate  rateably  among  them. 
The  assignees  notwithstanding  the  judgment  in  the  court 
Mowy  being  tenants  in  common  of  these  chattels,  and 
having  a  right  to  an  application,  as  between  themselves 
and  others.  As  partnership  property  is  to  be  applied, . 
subject  to  some  arrangement,  to  give  an  opportunity  of 
having  all  these  questions  decided,  I  must  put  ^me  check 
upon  this  proceeding,  to  the  extent  of  enabling  this  court 
to  decide  how  among  all  these  persons  these  chattels  are 
to  be  applied.  As  the  property  I  understand  must  be 
exported,  the  proper  course  at  present  is  to  order  that  it 
shall  be  exported  and  sold,  and  the  money  produced  by 
the  sale  brought  into  court  subject  to  the  questions  in 
this  cause.     Barker  v.  Goodair^  1 1  Ves.  78.     1 806. 

If  a  joint  creditor  had  obtained  a  judgment,  it  could 
not  I  think  be  doubted  but  he  would  have  a  right  to  take 
a  moiety  in  execution  whilst  it  remained  in  the  hands 
of  the  solvent  partner,  and  with  respect  to  that  he  would 
be  paid  in  full  before  all  other  joint  creditors. 

But  even  if  the  solvent  partner  is  in  this  country,  if 
the  assignees  of  the  bankrupt  partner  are  in  possession  of 
partnership  property,  and  the  solvent  partner  does  not  in- 
terfere by  filing  a  bill  against  the  assignees  for  an  account 
of  the  joint  property,  under  which  it  would  be  divided 
raoDgst  ti^  joint  creditors,  the  chancellor  would  order 
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wiier*  mm*  of  if  to  be  SO  divided.  The  bankrupt's  share  is  clearly  divi- 
•Bi/ara"bMk-  sible  amongst  the  bankrupt's  creditors  by  the  first  chap* 
ripti.  ^y  Qf  the  bankrupt  law ;  the  mode  of  the  distribution  has 

been  arranged  from  time  to  time  by  the  great  seal. 

The  solvent  partner's  share  is  clearly  not  divisible 
under  the  authority  of  the  bankrupt  law,  but  being  divid- 
ed in  so  equitable  a  manner,  if  the  solvent  partner  did 
not  interfere,  the  chancellor  would  not  permit  him  after- 
wards to  disturb  the  distribution. 

But  if  the  solvent  partner  is  left  to  pay  the  joint  cre- 
ditors, there  is  nothing  to  prevent  hipa  from  paying  some 
in  full,  and  leaving  others  entirely  unpaid,  though  he 
would  remain  personally  liable  to  the  whole. 

Shepherd  and  Smith  were  partners  as  linen  drapers ; 
they  dissolved  their  partnership,  and  gave  notice  of  it  in 
the  London  Gazette,  and  that  all  debts  due  from  the 
partnership  would  be  discharged  by  Shepherd.  Soon 
afterwards  a  commission  of  bankrupt  issued  against 
Shepherd.  The  assignees  possessed  joint  property  of  the 
bankrupt  and  Smith. 

Efiects  to  a  considerable  amount  belonging  to  the 
partners  at  the  dissolution  of  the  partnership,  were  re- 
maining in  specie^  and  several  outstanding  debts  to  the 
partnership  were  still  remaining  due.  The  petition  pray- 
ed that  such  effects  and  such  debts  might  be  declared 
joint  property,  and  might  be  distributed  amongst  the  joint 
creditors. 
Joint  effecu  l^otA  Chancellor  Eldon.     I  have  frequently  since  I 

bft  by  «fre«?-  decided  the  case  exparte  Ruffin  considered  it;  and  I  ap- 
partner  become  prove  that  decision.  The  grounds  upon  which  I  went 
scpamtc  eflecti.  ^ere  these.  Among  partners  clear  equities  subsist, 
amounting  to  something  like  lien.  The  property  is  joint, 
the  debts  and  credits  are  jointly  due.  They  have  equities 
to  discharge  each  of  them  from  liability,  and  then  to 
divide  the  surplus  according  to  their  proportions;  or, 
if  there  is  a  deficiency,  to  call  upon  each  other  to  make 
up  that  deficiency,  according  to  their  proportions.  But 
while  they  remain  solvent,  and  their  partnership  is  going 
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on,  die  creditor  has  no  equity  against  the  effects  of  the  ^^^^^  ^^^^ 
partnership.     But  when  be  has  got  them  into  his  hands,  mentwith  one 
be  has  them  by  force  of  the  execution,  as  the  fruit  of  the  P*'*"^'  *'"°"" 
Judgment ;  clearly  not  in  respect  of  any  interest  he  had 
io  the  partnership  effects,  while  be  was  a  mere  creditor, 
not  seeking  to  substantiate,  or  create  an  interest  by  suit 
If  the  partnership  is  dissolved  by  time,  death,  bankrupt- 
cy or  agreement,  the  connexion  still  remains,  until  the 
athirs  are  wound  up ;  and  what  was  partnership  pro- 
perty before  shall  continue,  for  the  purpose  of  a  distri- 
bution, not  as  the  rights  of  the  creditors,  but  as  the  rights 
of  the  partners  themselves  require :  and  it  is  through  the 
operation  of  administering  the  equities  as  between  the 
partners  themselves,   that    the  creditors  have  that  op- 
portunity.    But  mere  dissolution  of  partnetrship,  if  there 
is  no  more,  leaves  each  partner  in  possession,  as  trustee 
for  all,  to  the  extent  of  enabling  each  to  call  upon  all  to 
apply  the  partnership  effects  to  the  purposes  to  which 
tbey  ought  to  be  applied,  even  if  there  was  no  dissolution. 
But  it  is  the  equity  of  the  partners  among  each  other, 
that  requires  that  application  ;  not  that  of  the  creditors ; 
for  whom  however  a  provision  is  thereby  necessarily 
operated,  which  they  could  not  operate  for  themselves, 
unless  by  action  and  execution,  laying  hold  of  the  effects 
as  they  might  of  the  person. 

Upon  the  facts  of  this  case,  there  is  distinct  evidence 
of  an  agreement,  that  the  joint  effects  should  be  consi- 
dered separate  effects ;  and  that  fact  calls  qpon  me  to 
dechire  the  conclusion  of  law,  that  these  are  separate 
effects.  Petition  dismissed.  ExpartefVtlUamSf  11  Ve8»S. 
1805. 

Here  Lord  Eldon  has  clearly  explained  again  what  he 
originally  laid  down  in  exparte  Muffin* 

From  which  we  may  draw  this  general  conclusion 
that  wherever  one  partner  withdraws  from  a  concern, 
and  by  agreement  or  contract  leaves  all  the  joint  pro- 
perty in  the  hands  of  one  partner,  it  becomes  the  sepa- 
rate property  of  that  partner,  and  the  joint  creditors  are 
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in  the  same  situation  precisely  as  if  there  was  no  joint 

property. 

But  if  it  is  left  in  the  hands  of  one  or  more  partners 

without  any  agreement,  then  it  continues  to  be  joint 

property,  aud  the  partner  in  possession  is  a  trustee  for 

the  joint  creditors. 
?**n^Trii  George  and  Joseph  Anoell  were  partners.  On  the  2Sd 

•uipord  the  of  November,  1810,  they  consented  to  a  dissolution,  the 
the^otheriwru  business  from  that  day  was  to  be  carried  on  by  Joseph 
Btr,  who  did  aloue,  and  the  joint  property  assigned  to  him.  Posses- 
cooJirioM ;  %  sion  was  given  to  Joseph,  who  refused  to  give  the  bills  of 
'•^'7*T,7"  ,  exchange  for  it,  according  to  his  previous  agreement 
then  the  aetiof      In  July,  181 1,  Gcorge  filed  his  bill  in  Chancery,  insist^ 

Ciakriipt^hr  ^%  ^^^  ^  assignment  was  fraudulent,  and  praying  an 
pniperty  was  account  of  the  partnership  effects,  and  an  injunction  and 
^**'  *  a  receiver,  which  were  ordered. 

A  joint  commission  afterwards  issued  against  George 
and  Joseph  AncelL  The  joint  creditors  prayed  that  this 
might  be  considered  joint  property,  and  that  it  might  be 
divided  amongst  them.  Lord  Eldon  held,  the  property 
was  not  at  the  time  of  the  bankruptcy  in  the  order  and 
disposal  of  the  bankrupt ;  and  had  not  in  equity  been 
assigned  to  him. 

The  circumstances  in  this  case  were  different  from 
those  in  exparte  Ruffin.  Exparie  Rowlandson  in  the 
matter  of  Ancellsy  1  Bose^  416.     1813. 

In  the  case  of  Barker  v.  Goodairy  see  ante.  Lord 
Eldon  has  alluded  to  the  case  of  Field  v.  Taylor ^  decided 
in  the  court  of  Exchequer,  in  which  it  was  determined 
that  if  a  separate  creditor  takes  partnership  property  in 
execution,  and  a  bill  is  filed  by  one  of  the  partners,  the 
creditor  can  only  have  the  benefit  of  his  debtor's  share 
of  the  property  after  all  the  claims  of  the  partners  and 
the  debts  of  the  partnership  creditors  are  satisfied. 

The  court  in  that  case  observed,  ^'  the  right  of  the 
separate  creditor  under  the  execution  depends  upon  the 
interest  each  partner  has  in  the  joint  property.    With 
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respect  to  that  we  are  of  opinion  that  the  corpus  of  the  ^^^^  pwpeHy 
partnership  effects  is  joint  property,  and  neither  partner  tion  by  a  lepj 
separately  has  any  thing  in  that  corpus  ;  but  the  interest  ***•  creditor 
of  each  is  only  his  share  of  what  remains,  after  the  part- 
nership accounts  are  taken. 

'*  Where  a  partner  becomes  a  bankrupt,  the  assignees 
are  put  in  the  place  of  the  partner,  in  whose  right  they, 
come  in,  and  by  no  means,  as  was  argued  by  Mr.  Plu- 
mer,  by  any  rule  arising  out  of  the  bankrupt  laws ;  for 
nothing  is  said  in  any  one  of  those  acts  as  to  the  cre- 
ditors of  a  partnership  and  the  separate  creditors  of  one 
partner;  but  they  only  provide  for  the  case  of  mutual 
debts,  and  accelerating  a  debt  upon  a  security  payable  at 
a  future  day.  But  the  same  common  law  applied  in  the 
case  where  one  partner  becomes  a  bankrupt,  provides,  that 
the  assignee  of  the  bankrupt  shall  be  in  the  same  situa- 
tion as  that  in  which  a  creditor  taking  out  execution 
stood  before  those  acts. 

*^  This  introduces  all  the  cases  of  bankruptcy  which 
Mr.  Plumer  wished  to  exclude,  as  not  applicable  to  a 
case  in  which  there  was  no  bankruptcy  ;  and  this  case  is 
to  be  considered,  as  if  no  bankruptcy  had  taken  place, 
as  the  execution  was  before  the  bankruptcy."  Field  v. 
Taylor,  4  Ves.  396.  S.  C.  Taylor  v.  Fwld^,  15  re#,559. 
note. 

I  hope  I  may  say  without  offence  to  the  learned 
judges  who  made  these  observations,  that  they  reasoned 
right,  but  from  a  wrong  principle.  It  is  true  that  the  rule 
that  joint  property  must  be  applied  to  joint  debts,  and 
separate  property  to  separate  debts^  is  not  to  be  found 
in  any  bankrupt  statute,  and  therefore  it  mtcst  be  the  com- 
mon  law  €>f  England;  and  if  this  ifi  true,  it  may  be  appjiled 
again  to  cases  in  which  there  is  no  bankruptcy. 

This  would  all  be  sound  legal  logic  if  one  step  did 
not  fail.  But  I  trust  I  have  demonstrably  proved  that  it 
never  was  the*  common  law  of  England,  that  it  was  first 
introduced  by  Lord  Keeper  North,  and  the  chancellors 
in  the  b^inning  of  the  last  century,  because  in  the  first 
case  two  partners  had  made  such  an  agreement  between 
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token  ?nxeou.  *h®na*®'ves,  and  because  something  like  it  was  fomid  in 

tion  by  a  toiw.  the  civil  laW. 

ra  ore  i  r.  j^  ^^^  called  originally  a  rule  of  convenience ;  I 
should  presume  to  call  it  rather  a  rule  of  indolence, 
adopted  by  those  who  could  not  at  the  time  suggest  a 
more  reasonable  rule  for  the  conduct  of  commissioners 
of  bankrupt. 

If  two  gentlemen,  A.  and  'R  are  partners  in  a  coach 
and  horses,  it  is  reasonable  that  A.  should  not  have  a 
partition  and  an  account  in  equity  for  his  share,  until  B. 
is  paid  all  that  he  has  advanced  more  than  A.,  or  all  that 
he  is  liable  to  pay  to  the  coachmaker,  horse-dealer,  com- 
merchant,  &c,  for  A. 

But  if  I  have  lent  my  money  to  A.  and  take  his  coach 
and  horses  in  execution,  I  surely  have  the  same  claim  in 
natural  justice  and  equity  to  be  paid  out  of  A.'s  half  of 
this  property  as  B.  or  the  coachmaker,  horse-dealer,  or 
corn-merchant,  who  have  not  used  the  same  diligence  to 
obtain  their  debts  which  I  have  done.  And  I  think  there 
is  nothine  to  be  found  in  the  common  law  as  adminis- 
tered in  courts  of  law  and  equity,  before  this  decision, 
to  preclude  me  from  having  the  benefit  of  a  moiety  of 
this  joint  property  without  any  regard  to  the  debts 
which  have  been  contracted  in  consequence  of  keeping 
this  carriage. 

From  my  investigation  of  the  subject  it  would  have 
been  a  dereliction  of  my  duty  to  the  public  if  I  had  not 
made  these  observations  upon  this  case. 

tielitf  «tju.      ^'^  William  Grant  has  said  in   Young  v.  Keigty,  15 

tion  by  n  tcpa-  Fes.  557.  1 808,  that  the  case  of  Taylor  v.  Fields  was 

rmte  creditor,     decisive  against  the  plaintiflP,  and  he  saw  no  reason  t© 

dissent  from  that  determination.  i 

But  that  case  was  an  assignment  by  one  partner  of  bi| 

share  to  a  third    erson :    he  was  a  voluntary  purchaserJ 

and  it  was  reasonable  that  he  should  not  stand  in  a  beti 

ter  situation  than  the  grantor,  ojr  that  the  grantor  shouli 

not  thus  by  his  voluntary  act  divest  himself  of  his  Ha 

lities  to  his  partner  or  partners.    I  think  this  very  di 

rent  from  a  bona  fide  creditor,  wjio  having  used  fair! 
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(be  process  of  the  law  to  ojbtain  a  just  debt,  perhaps 
apon  a  bond,  is  to  be  told  that  the  debts  by  simple  eon' 
tract  of  other  creditors  are  to  be  paid  first  out  of  this 
property /who  have  made  no  exertion,  and  who  have 
also  the  additional  security  of  another  party. 

In  the  next  case,  the  prayer  of  the  petition  was  to  be  proyirWe*u„. 
permitted  to  prove  under  a  commission  against  Edward  Her  a  separate 
Morgan,  four  joint  notes  signed  by  Mdrgan  and  three  JhTothcrpar- 

others.  ties  are  intol- 

VCDt 

It  appeared  that  Morgan  had  been  surety  for  the 
others  to  pay  a  composition  of  their  debts  by  instal- 
ments. Morgan  was  no  farther  a  partner  with  the  other 
parties. 

The  Lord  Chancellor. 

The  first  objection  to  this  petition  is,  that  it  is  an  at- 
tempt to  prove  joint  notes  under  a  separate  commission. 
The  answer  is,  that  there  is  no  joint  estate ;  but  the  re«- 
plj  to  that  is,  that  though  there  is  no  joint  estate,  some 
of  the  makers  of  these  notes  are  solvent.  It  is  not  neces- 
sary to  renew  the  discussion  upon  that  point,  which 
occurred  lately  in  the  case  oiexparte  Kensingtony  as  I 
am  satisfied,  that  there  is  enough  to  shew,  that  they  were 
not  in  circumstances  to  raise  that  question,  that  they  were 
Bot  solvent.  Exparte  Sadler  and  JacksoUy  15  Vea,  53. 

Lord  Eldon    has  here  held    that  when  a  partner  is  J®»"*  "°** 
prated  to  be  insolvent,  though  he  is  not  a  bankrupt,  if  der  a  separate 
there  i^  no  joint  pjroperty,  the  whole  debt  may  be  proved  commission, 
under  a  separate  commission. 

This  case,  as  I  observed,  upon  the  case  of  exparte  Pifp- 
ktrUm^  see  ante,  p.  61,  belongstotheheadof  principal  and 
surety  by  a  joint  obligation.  I  f  one  is  surety  for  another,  as 
acceptor,  drawer,  or  indorser  of  a  note,  dnd  becomes 
bankrupt,  the  holder  may  certainly  prove  it  under  his 
commission  though  the  principal  is  solvent. 

It  would  be  an  important  question  for  a  court  of  law 
to  determine,  whether  if,  a  bankrupt  as  a  surety  joins  in 
a  promissory  note  with  the  principal,  who  continues  sol- 
Tent,  the  joint  note  could  not  be  proved  under  the  bank- 

G  2 
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'roveabi"       ^'^P^'*  Commission,  and  whether,  of  consequence,  he  is  not 
der  a  aeparate  discharged  by  his  certificate. 

QommiHion.  Where  there  was  a  separate  commission,  a  solvent 

partner,  but  no  joint  estate.  Lord  Eldon  after  reciting 
the  practice  before  Lord  Thurlow  and  Lord  Rosslyn,  said, 
I  think  in  this  case  a  proof  cannot  be  made  without  re- 
sorting to  the  solvent  partner.  Exparte  Kensington^ 
14  Vea.  447.     1808. 

In  a  subsequent  petition,  exparte  KendaUy  a  few  months 
afterwards,  this  case  was  acted  upon  without  comment. 
Ibid. 

Every  partner  with  respect  to  this  decision,  I  conceive, 
must  be.  considered  as  solvent,  who  is  not  actually  a 
bankrupt,  or  has  compounded  with  the  creditors. 

I  have  suggested  before,  in  such  a  case,  that  in  my 
opinion  this  solvent  partner  ought  to  be  permitted  to  prove 
under  the  bankrupt's  commission,  what  he  is  liable  to 
pay  for  him  by  the  49  Geo.  3.  c.  1 21 .  s.  8.  see  ante,  p.  69. 

Lord  Eldon  in  his  judgment  in  the  last  case  of  exparte 
Kensington^  observed,  **  that  in  exparte  Pinkerton  I  was 
influenced  by  the  circumstance,  that  the  solvent  partner 
was  abroad." 

See  ante,  p.  60.  my  observations  upon  that  case. 
Sf  pttmte  com-       Lord  Eldon  seems  then  to  consider  it  as  decided  by 
•S^tr  abiid.  ^°*»  ^^^^  if  there  is  no  joint  property,  but  a  solvent  part- 

ner  abroad,  that  the  joint  creditors  may  prove  the  whole 
of  their  debts  under  the  separate  commission. 

Yet  that  partner  will  be  liable  for  the  whole  if  he  re- 
turns, and  may  be  sued  to  outlawry  in  his  absence. 

Upon  a  separate  commission  sued  out  by  a  joint  cre- 
ditor, he  petitioned  that  he  might  receive  a  dividend 
from  the  separate  estate.    There  was  joint  property. 

Lord  Chancellor  Eldon  said,  he  had  often  pressed  Lord 
Rosslyn  in  vain  against  the  rule  laid  down  in  exparte  Elion^ 
the  consequences  of  which  were  very  dissatisfactory: 
but  it  had  for  a  long  time  bee^  the  settled  rule.  The 
order  was  made  according  to  the  prayer  of  the  petition. 
Exparte  Ackerman,  14  Fes.  604.     1808. 
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But  if  the  joint  property  was  not  sufficient  to  satisfy 
the  joint  debts,  it  is  very  clear  that  the  solvent  partner 
would  be  liable  to  pay  the  deficiency.  If  I  am  well 
founded  in  what  I  have  suggested  in  the  last  case,  that 
the  solvent  partner  might  prove  under  the  bankrupt's 
commission  one  moiety  of  all  the  joint  debts,  where 
there  are  no  joint  effects,  then  it  will  follow,  I  think,  for 
the  same  reason,  that  he  will  have  a  right  to  prove  one 
moiety  of  this  deficiency  by  the  49  Geo.  3.  c.  121.  s.  8. 

Lord  Eldon  decided  that  joint  creditors  could  not  vote 
or  interfere  in  the  choice  of  assignees  under  a  separate 
commission,  even  where  there  is  only  one  separate  cre- 
ditor and  large  joint  property. 

Lord  Thurlow  constantly  refused  it,  that  it  was  the 
established  practice  in  bankruptcy,  and  therefore  he 
bad  followed  it.     Exparte  Alcock^  11  Ves.  603. 

This  rule  must  be  received  with  the  exception  that  thev  ''•'"*  cw^ito" 

*^  "    cannot  vote  la 

may  vote  in  the  choice  of  assignees  when  they  receive  a  choice  of  n*. 
dividend  with  the  separate  creditors  out  of  the  separate  IepnrBte«>in' * 
estate,  or  where  there  is  no  joint  property  or  solvent  part-  miM^n. 
oers. 

When  they  proved  merely  to  assent  to  or  to  dissent  from 
the  certificate,  there  is  no  reason  to  admit  them  to  the 
choice  of  assignees;  they  have  a  solvent  partner  to  resort 
to»  and  are  interested  only  in  the  event  of  his  deficiency 
and  the  bankrupt's  surplus. 

And  this  case  must  have  been  confounded  by  Lord 
Thurlow  with  the  last,  for  he  who  admitted  them  in 
other  instances  to  divide  with  the  separate  creditors  to 
preserve  consistency,  must  have  granted  them  every 
other  right  of  a  separate  creditor. 

A  similar  petition  was  afterwards  refused  by  Lbrd 
Erskine.     Exparte  Hubbard^  13  Ves,  424. 

The  counsel  for  the  petition  admitted  that  it  was 
the  rule  unless  the  joint  creditors  paid  the  separate  cre- 
ditors in  full.  See  Exparte  Chandler^  antCy  and  exparte 
Tait,  post. 

In  a  separate  commission  the  petitioners  stated  the 
separate  eitate  and  debts  were  very  inconsiderable,  but 


in  fall. 
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that  the  joint  debt  and  the  joint  estate  were  consider- 
able ;  that  the  bankrupt  and  bis  partner  were  jointly  in* 
debted  to  the  petitioners  in  the  sum  of  43001.  and  they 
prayed  that  they  and  the  other  joint  creditors  may  be  at 
liberty  to  prove  their  debts  under  the  commission  ;  that 
distinct  accounts  of  the  separate  estate  of  the  bankrupt 
and  of  the  joint  estate  may  be  kept,  and  that  the  said 
estates  may  be  divided  as  under  joint  commissions,  the 
petitioners  undertaking  to  pay  the  separate  creditors  of 
the  bankrupt  twenty  shillings  in  the  pound,  on  account 
of  their  several  debts. 
Joint  credito'i  Loyj  Eldon  after  stating  the  practice  before  the  time 
pny  the  fcpa-  of  Lord  Thurlow,  in  the  time  of  Lord  Thurlow,  and  after- 
IT^.n'****^"  wards  in  the  time  of  Lord  Rosslyn,  observed,  that  "  Lord 
Rosslyn  repeatedly  made  the  order  for  keeping  distinct 
accounts,  and  distributing  the  joint  estate  among  the 
joint  creditors,  and  the  separate  estate  among  the 
separate  creditors.  There  is  infinite  difficuUy  upon  that ; 
but  as  I  have  before  observed,  it  is  much  better  to  attend 
to  established  practice,  though  it  may  be  involved  with 
some  diflBculty,  than  to  have  a  new  rule  with  every 
change  of  the  great  seal. 

The  petitioners  therefore  may  prove  for  the  purpose 
of  assenting  to  or  dissenting  from  the  certificate  ;  but  I 
^annot  go.  further  upon  the  oflFer  to  pay  the  separate 
debts,  until  I  know  what  they  are.  Exparfe  Tait^  IS  Ves. 
198.   1809. 

In  exparfb  Tait^  Lord  Eldon  refused  to  consent  to  the 
petition  that  the  joint  creditors  might  choose  the  as- 
signees, and  adopt  the  commission  as  their  own,  upon 
paying  the  separate  creditors  in  full,  till  he  knew  the 
amount  of  the  separate  creditors. 

It  is  not  stated  what  was  afterwards  done  upon  it. 
But  it  seems  to  be  immaterial  what  is  the  number  or 
value  of  the  separate  creditors,  if  all  their  debts  are  ac- 
tually paid. 

Where  joint  property  was  attached  in  the  mayor^s 
court  after  the  bankruptcy  of  one  of  three  partners: 
lipon  a  bill  filed  for  an  injunction,  and  that  the  moneys 
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■ 

attached  might  be  paid  into  court  for  the  benefit  of  the  Attachmeot 

.   .    .         j.^  upon  the  baok- 

joint  creditors ;  ruptcy  of  ont 

Lord  Eldon  after  fully  stating  the  history  of  the  law,  P^rtntr. 
and  much  general  abstract  reasoning  upon  the  subject, 
concluded  by  saying  there  is  infinite  difficulty  in  it ; 
but  it  appears  to  me,  that  notwithstanding  these  attach- 
xnents,  under  the  particular  circumstances,  the  joint  estate 
must  be  applied  among  all  the  joint  creditors,  as  well 
the  attaching  creditors  as  the  others.  The  bankruptcy 
making  one-third  of  this  property  the  property  of  the 
assignees :  the  question  is,  whether  the  creditors  by  at- 
tachment,  though  they  have  judgment,  can  take  execu- 
tion ;  and  my  opinion  is,  that  execution  under  the  at- 
tachment cannot  go  against  the  property  of  the  two,  if  it 
Gonld  go  against  the  property  of  the  three,  and  of  each; 
and  that  this  is  property,  which  must  be  applied  among 
all  the  joint  creditors,  exactly  as  the  application  is  made 
in  bankruptcy. 

I  have  gone  through  this  as  it  is  a  very  difficult  sub- 
ject ;  and,  as  it  has  often  appeared  to  me,  that  both  in 
bankruptcy  and  the  administration  of  assets,  the  court 
has  done  more  upon  principles  of  convenience,  than  as 
standing  upon  legal  reasoning. 

An  account  was  accordingly  directed  of  the  joint 
estate  to  be  applied  among  all  the  joint  creditors.  DuU 
ton  V.  Marriaon,  17  Fes.  193.     1810. 

In  the  next  case  Bruce  and  Warren  were  the  holders 
of  bills  of  exchange  to  the  amount  of  13462.  accepted  by 
Villegill,  Corson  and  Co.  Bruce  and  Warren  had  given 
value  for  these  bills  to  one  Rimmer,  who  had  indorsed 
to  them.  Rimmer  had  reduced  the  debt  from  him  to 
them  to  4202.  Bruce  and  Warren  upon  this  debt .  sued 
out  a  separate  commission  against  Corson.  Bruce  and 
Warren  claimed  to  prove  the  whole  13462.  under  the 
commission,  admitting  that  what  was  due  to  them  was 
only  4261.  but  that  they  should  prove  the  overplus  as 
trustees  for  Rimmer.  The  proof  was  admitted,  and  the 
assignee  petitioned  that  the  debt  might  be  reduced  to 
4202. 
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Joint  creaiton       The  Lord  Chancellor.   The  principal  point  upon  this 

rainp  oat  a  .  I't-rj  x 

committioD.      petition  anses  from  circumstances  which  I  do  not  re- 
collect to  have  before  occurred.     It  has  been  long  set- 
tled that  a  joint  creditor  may  take  out  a  separate  com- 
mission, and  take  dividends  with  the  separate  creditors, 
(see  ante,  p.  72.)  but  that  he  is  the  only  joint  creditor 
that  can  come  in  with  the  separate  creditors  against  the 
separate  estate.      The  holders   of  these  bills  contend, 
that  a  debt  of  420Z.  12«.  2d.  is  due  to  them  from  Rim- 
mer;    that  they  hold  as  securities  for  that  sum  these 
bills;    which,  if  not  transferred  to  them,   would  have 
enabled  Rimmer,  the  former  holder,  though  a  joint  cre- 
ditor, to  take  out  a  separate  commission,  to  prove  the 
full  amount,  but  for  the  purpose  of  working  out  what 
may  be  due  to  them  ;  and  that  being  paid  as  separate  cre- 
ditors, the  sum  of  420Z.    12«.  2d.  they  receive  all  that 
is  due  to  them.  They  admit  that;  and  no  question  of  im- 
portance to  them  follows :  but  tbey  say  they  are  the  legal 
,      holders  of  these  bills ;  and  have  proved  in  respect  of  ibeia 
against  the  estate ;  the  bills,  therefore,  will  be  discharged 
under  the  commission ;  and  the  person  from  whom  they 
were  received,  considers  those  to  whom   he  transferred 
them,  as  trustees  of  all   the  dividends,   which  as  legal 
creditors,  they  can  take  out  of  the  separate  estate  for 
him.    This,  it  may  be  observed,  introduces  two  joint 
creditors  to  take  dividends  with  the  separate  creditors ; 
as  Rimmer,  if  he  had   not  handed  over  the  bills,  would 
not  have  had  that  right.     I  am  much  struck  with  that 
consequence ;    but  considering  the  principles  admitted 
in  the  case  of  Crispe,  which  settled  this  point,  and  upon 
the  judgment  of  the  court  of  Common  Pleas,  in  Lord 
Chief  Justice  Willis's  Report,  it  appears  to  me,  that  the 
legal  right  alone  must  decide  this  question ;    and  though 
considerable  inconvenience  may  be  foreseen,  as  the  result 
of  that  sort  of  decision,  yet  the  commission  being  in  the 
nature  of  an  execution  for  the  legal  debt  of  the  petition- 
ing creditor,  all  the  consequences  must  follow  :  he  is 
entitled  to  take  the  dividends  due  upon  his  legal  proof: 
And  with  the  question,  whether  afterwards  he  is  or  is 
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not  a  trustee,  the  other  creditors  have  no  right  to  interfere.  J^l"*  crediton 

...     -    Buing^  oat  a 

The  consequence  is,  that,  if  the  account  is  not  impeached,  commiision. 
this  petition  must  be  dismissed,  but  without  costs. 

An  order  was  made  directing  an  inquiry  what  was  due 
to  Bruce  and  Warren  upon  the  bills,  at  the  date  of  the 
commission.     Exparte  De  Tastet,  17  Ves.  247.     1810. 

This  is  a  new  and  extraordinary  case. 

By  the  21  Jac.  1.  c.  19.  s.  9.  no  one  ought  to  prove 
more  than  is  due  to  him,  whatever  is  his  security.  Rim- 
mer,  if  he  had  taken  back  the  bills,  supposing  he  had 
originally  given  value  for  them,  and  if  he  had  paid  the 
480Z.  to  Bruce  and  Warren,  for  they  had  th^ir  remedy 
against  him  also  to  that  amount,  he  would  have  been 
entitled  to  their  dividend  upon  it.  If  there  had  been 
any  joint  property,  then  Rimmer  might  have  proved  the 
1346/.  with  the  deduction  of  420/.  or  926Z.  under  Cor- 
son's commission  with  the  joint  creditors,  or  he  might 
have  sued  the  solvent  partner  for  the  whole  amount, 
and  if  recovered,  the  assignees  must  hold  the  dividend 
to  account  with  the  solvent  partner.  That  is  the 
arrangement  which  would  have  occurred  to  my  mind. 
If  at  the  opening  of  the  commission  there  had  not  been 
IQOL  due  to  Bruce  and  Warren,  upon  the  bills  accepted 
by  Corson  and  Co.  I  should  not  have  adjudged  Corson  a 
bankrupt,  and  if  there  were  100/.  or  upwards  due,  then 
upon  their  subsequent  proof  I  should  have  admitted 
them  only  for  the  sum  actually  due,  leaving  the  other 
parties  interested  to  make  the  most  of  their  rights  by 
any  legal  mode  which  they  might  be  advised  to  adopt. 
It  would  then  have  been  a  question  whether  the  chan- 
cellor would  have  placed  Rimmer,  and  also  Bruce  and 
Warren,  in  the  situation  in  which  they  are  left  by  this 
proceeding  of  the  commissioners  and  the  subsequent 
approbation  of  it  by  the  chancellor. 

In  the  case  of  the  bankruptcy  of  the  banking-house  of 
Devaynes  and  Co.  William  Devaynes  died  in  November 
1809 ;  his  four  partners  carried  on  business  in  the  name 
of  the  former  firm,  without  coming  to  any  settlement 
with  the  creditors  at  the  time  of  the  death  of  Devaynes. 
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Joint  erediton       In  Augu8t  1810,  the  four  surviving  partners  became 
.ningouta      bankrupts. 

A  bill  had  been  filed  by  the  creditors  of  Devaynes 
and  Co.  for  an  account  of  the  assets  of  Devaynes,  and 
for  a  decree  to  admit  the  joint  creditors  to  have  the 
benefit  of  his  assets  after  his  separate  debts  are  paid. 

The  petitioners  had  proved  debts  contracted  since 
the  death  of  Devaynes,  and  they  petitioned  that  the 
dividend  might  be  postponed  until  after  the  decree  should 
have  been  obtained  in  the  cause. 

The  object  of  the  petition  was  this,  that  if  the  debts 
of  the  creditors  of  the  five  were  reduced  by  that  decree, 
then  the  dividend  of  the  creditors  of  the  four  would  be 
increased,  as  the  creditors  of  the  five  would  only  receive 
a  dividend  upon  the  sum  then  remaining  due  together 
with  the  debts  of  the  four. 

If  the  petition  was  not  granted,  then  the  creditors  of 

the  five  would  receive  a  dividend  upon  their  whole  debt 

which  would  diminish  the  dividend  of  the  creditors  of 

the  four,  and  then  the  creditors  of  the  five  would  have 

the  benefit  of  the  estate  of  Devaynes  besides. 

Tm  partners         Lord  Eldon  in  his  judgment  goes  into  much  abstract 

A^dMth*?*'  reasoning  upon  the  rights  of  the  creditors  upon  the  death 

one.  of  one  partner  against  the  surviving  partners,  and  the 

representative  of  the  deceased  partner. 

He  has  repeated  much  of  his  general  doctrine  respects 
ing  partnerships  in  the  case  of  bankruptcy  which  I  have 
cited  in  the  preceding  cases. 

What  he  has  said  new,  I  think  in  this  case  is,  that 
upon  the  death  of  one  partner,  the  legal  remedy  of  a 
creditor  survives  against  the  existing  partners,  and  upon 
their  bankruptcy  the  debts  of  the  old  creditors  may  be 
proved  together  with  the  debts  of  the  new  creditors. 

In  equity  the  assets  of  the  deceased  after  the  payment  of 
the  separate  debts  were  to  be  applied  as  the  estate  of  a  sure- 
ty to  supply  their  deficiency  under  the  estate  of  the  four. 
But  not  to  the  extent  of  the  whole  deficioticy.  They 
can  only  have  the  benefit  of  so  much  as  the  surviving 
partners  coul^  have  recovered. 
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If  at  the  time  of  Devaynes's  death  the  partnership  was  ^  Mparate 
deficient   100,000/.    then    the  surviving  partners  could  a^init  Mch 
claim  from  the  assets  of  Devaynes  20,000/.  v^hich  the  ere-  P**^®'* 
ditors  of  the  five  would  have  a  right  to,  in  addition  to 
their  dividend  under  the  commission  of  the  four. 

But  the  chancellor  thought  he  had  no  power  to  compel 
them  to  resort  to  this  fund  first,  in  order  to  benefit  the 
new  creditors  of  the  four,  by  having  the  joint  estate  of 
the  four  divided  upon  a  less  aggregate  of  debts  proved. 

He  therefore  refused  to  order  the  dividend  to  be 
postponed. 

This,  I  think,  is  the  substance  of  that  important  case,  in 
which  the  reasoning  is  very  subtle.  Exparte  Kendall^ 
17  Fc«.  614.     1811. 

The  commissioners  constantly  jexercise  a  discretion  in 
ordering  or  adjourning  dividends  as  they  think  will  best 
promote  the  interest  of  the  creditors ;  that  discretion 
being  subject  to  the  controul  of  the  chancellor. 

Where  there  is  no  joint  property,  if  there  is  a  solvent 
partner,  the  joint  creditors  upon  petition  may  be  allow- 
ed to  prove  for  the  purpose  of  assenting  to  or  dissenting . 
from  the  certificate. 

They  have  an  interest  in  the  future  acquisitions  of  the 
bankrupt  But  having  proved  for  that  purpose  they 
divest  themselves  of  the  power  of  bringing  an  action  by 
the  49  Geo.  3.  c.  181. 

One  joint  creditor  may  petition  for  himself  and  all  the 
other  joint  creditors. 

If  there  is  no  separate  estate,  a  separate  creditor  may  ' 
prove  under  a  joint  commission  by  virtue  of  this  order 
as  a  matter  of  course.  He  may  assent  to  or  dissent  from 
tile  certificate ;  and  the  separate  creditors  will  have  the 
benefit  of  the  bankrupt's  share  of  the  surplus,  when  all 
the  joint  creditors  are  paid. 

Having  now  considered  the  cases  in  which  there  is 
a  joint  commission  against  all,  and  the  cases  in  which 
there  are  separate  commissions  against  some  of  the  part- 
ners only,  I  shall  now  consider  the  cases  in  which  there 
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A  icparate        is  a  Separate  commission  against  every  partner,  but  no 

commiuioii  •    •    ^ 

agaioit  Mch     3^^^^  commission. 

partner.  Xhis  case  js  not  within  the  general  order ;  the  joint 

creditors  can  never  be  permitted  to  prove  under  a  separate 
commission  without  a  special  order  from  the  chancellor. 
If  there  are  no  joint  effects,  and  all  the  partners  are 
bankrupts,  then  from  the  authority  of  exparte  Haydaty 
CooiCy  248.  before  Lord  Thurlow,  and  what  is  admitted 
by  Lord  Rosslyn  in  exparte  EUon^  the  joint  creditors  may 
prove  the  whole  of  their  debts  under  every  commission. 
That  is  now  the  constant  practice.  But  if  there  is  any  joint 
property,  then  the  joint  creditors  must  have  that,  and 
that  only  amongst  them :  the  chancellor  will  order  them  to 
prove  under  all  the  commissions,  and  that  the  assignees 
may  keep  distinct  accQjunts,  and  that  the  creditors  may 
assent  to,  or  dissent  from,  the  certificate  of  each  part- 
ner. 

In  some  instances  Lord  Rosslyn  ordered  the  commis- 
sioners in  each  commission  to  meet  and  divide  the  joint 
property  amongst  the  joint  creditors. 

Lord  Eldon  frequently  orders  all  the  joint  creditors 
to  prove  under  one  separate  commission,  and  all  the  joint 
effects  to  be  divided  under  that  commission. 

Where  there  are  no  joint  effects,  and  the  joint  credi- 
tors prove  the  whole  of  their  debts  under  each  commis- 
sion, and  the  sum  of  the  dividends  is  more  than  80s. 
in  the  pound,  how  each  shall  contribute,  I  have  con- 
sidered ante,  p.  70. 

A  joint  creditor  may  sue  out  a  separate  commission, 
and  then  under  that  commission  he  is  considered  to  every 
purpose  a  separate  creditor.    See  ante,  p.  72. 

A  jointcraditor     ^^  ^^  ^^^^  ^^  ^^®  o^^  ^  commission  against  one  part- 
naytne  oata  ner,  he  may  take  out  a  separate  commission  against 

Mpaiate  con- 

mSmon.  ^ach  partner,  and  by  that  means  he  will  obtain  a  divi- 

dend from  each  separate  estate  ;  but  the  other  joint  cre- 
ditors are  only  entitled  to  have  a  dividend  from  the  joint 
estate,  if  there  is  any ;  if  there  is  not,  then  they  also  may 
have  a  dividend  from  the  separate  estate  of  each  partner. 
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If  a  joint  creditor  sues  out  a  separate  commission 
against  one  partner  only,  and  separate  commissions 
against  other  partners  are  sued  out  by  other  creditors, 
then  the  joint  creditor  who  had  sued  out  the  separate 
commission  would  stand  in  a  very  particular  situation:  he 
wonld  be  entitled  to  a  dividend  under  one  separate  estate; 
and  if  there  was  a  joint  estate,  whether  he  should  have 
also  a  dividend  from  that  or  from  the  separate  estates 
under  the  other  commissions  has  not  yet  been  determined. 

The  chancellor  would  perhaps  reason  thus  upon  it ; 
that  having  sued  out  a  commission  against  A.  he  has 
elected  to  take  a  dividend  under  A.'s  separate  estate ; 
he  cannot  therefore  take  a  dividend  also  under  the  joint 
estate,  and  being  in  fact  a  joint  creditor  he  cannot  take 
a  dividend  under  the  separate  estates  of  B.  and  C. 

It  has  not  yet  been  determined  whether  the  chancellor 
when  he  supersedes  a  separate  commission  sued  out  by  a 
joint  creditor,  because  there  is  a  joint  commission,  wilt 
allow  such  petitioning  creditor  to  follow  the  separate 
estate.  I  should  be  inclined  to  think  if  the  chancellor 
supersedes  the  separate  commission,  all  its  consequences 
are  gone,  and  the  petitioning  creditor  is  placed  again  in 
the  same  situation  as  all  other  joint  creditors.  . 

Lord  Hardwicke  has  said,  "where  there  is  a  ioint  ^fTJ*******^""" 

.     .  *r  miisiont  art  ti» 

commission  against  two  partners,  they  must  each  bebesnedoat. 
found  a  bankrupt,  and  though  one  of  them  should  die,  the 
commission  may  still  go  on ;  but  if  one  of  the  joint  traders 
be  dead  at  the  time  of  taking  out  the  commission  it  abates, 
and  is  absolutely  void."    Beaaley  v.  Beaslef/j  1  Atk.  97. 

It  mnst  be  proved  that  each  has  committed  an  act  of 
bankntptcy  previously  to  the  suing  out  of  the  commis- 
sioD. 

And  if  one  dies  before  the  commissioners  have  qualified, 
the  commission  is  void  ;  but  if  they  are  all  living  then 
the  commission  must  proceed.  See  Vol.  1.  21  Jac.  c.  19. 
s.  17. 

But  Lord  Eldon  has  decided  that  the  commission 
cannot  proceed,  if  the  party  dies  before  he  is  declared 
a  bankrupt.     Exparte  Bealy  2  Fes.  and  Bea.  29. 
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How  joint  com-  Where  there  are  a  number  of  partners,  as  four,  the  joint 
be "ned'oiiT  ^**  commission  must  include  all  the  known  ostensible  part- 
ners :  there  cannot  be  a  joint  commission  against  two  or 
three,  unless  there  is  a  dif^tinct  partnership  by  the  two  or 
three,  and  a  distinct  contract  by  the  persons  joined  in 
the  commission.     Streaffield  v.  Hallidayy  .1  T.  R.  779. 

A  joint  commission  cannot  be  supported  against  a 
number  of  partners,  if  one  is  an  infant.  Exparte  Hen- 
dereoHy  4  Ves.  163.  Exparte  Barwis,  6  Ves.  601.     1802. 

Nor  if  one  is  a  lunatic,  unless  the  circumstances  are 
such  that  a  separate  commission  could  be  sued  out  against 
the  lunatic.  Exparte  Laytan,  6  Fes.  434.  See  Vol.  1. 

If  one  of  three  partners  is  an  infant,  there  cannot  be  a 
joint  commission  against  the  other  two ;  for  the  contract 
is  not  with  them,  though  the  objection  was  not  taken  in 
Exparte  Jackscn^  1  Fes.  jun.  131. 

If  there  is  a  joint  debt  by  two,  and  one  gives  a  bill  in 
his  own  name,  if  that  is  dishonoured,  it  is  not  a  discharge 
of  the  joint  debt,  but  both  still  continue  liable  to  a  com- 
mission by  the  creditor.  Exparte  HodgHnson,  Geo, 
Cooper^  99.  1815. 

Do  ft  t  art.  ^  ^^^^^  commission  issued  against  Benfield,  Boyd,  and 
n«r.  Drummond. 

Benfield  petitioned  that  the  commission  might  be  su- 
perseded, because  it  did  not  include  ail  the  partners,  some 
being  resident  at  Paris. 

Lord  Rosslyn  observed,  if  the  fact  were  proved,  that 
there  was  another  partner  known  to  the  world,  the  com- 
mission would  be  bad,  no  doubt ;  but  they  cannot  prove 
that  by  their  own  secret  communication  with  a  dormant 
partner.     Exparte  Ber^fieldy  6  Fes.  424. 

Lord  Eldon  has  also  said,  "  suppose  the  creditor  does 
not  know  that  there  is  a  dormant  partner,  he  would  have 
his  option,  for  he  is  not  bound  to  consider  the  dormant 
partner  as  his  debtor.'*    Exparte  Layton,  6  Fes.  434. 

Where  a  separate  commission  was  taken  out,  and  the 
assignees  pos,3essed  themselves  of  all  the  property,  the 
plaintiff  filed  his  bill  against  the  bankrupt  and  assignees 
for  an  account,  as  being  a  partner. 
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Master  of  the  Rolls.   "  Upon  the  claim  of  partnership  How  joint  com- 
tet  up  bj  this  plaintiff,  I  have  great  doubt  whether,  under  i>e.iuedout. 
the  statute  of  King  James,  this  sort  of  partnership  could 
be  set  up,  whether  it  is  not  the  property  of  the  bank- 
rapt  in  respect  of  the  bankruptcy  upon  the  fact  itself." 
Bin/ord  v.  DommeU,  \  Ves.  736.     1799. 

This  statute  was  clearly  intended  to  operate  against 
SQch  secret  trusts  and  transactions. 

Bland  and  Satterwaite  were  in  partnership  together  ;  Where  there  in 
the  latter  being  a  dormant  partner.    A  joint  commission  ner**  Uie"crcdi-" 
issued   against  them.     Bland's  separate  estate  was  very  tors  of  the  vwi- 
considerable ;  the  joint  creditors  therefore  availing  them-  bo  n^iicved  out 
selves  of  their  right,  either  to  resort  to  the  visible  and  ofth«»"5Pi«» 

®  of  the  joint 

the  dormant  partner,  or  to  the  visible  partner  only,  eitate. 
adopted  the  latter  alternative,  and  proved  their  debts 
against  Bland's  separate  estate.  The  consequence  of  this 
was,  that  Bland's  separate  estate,  which  would  have  been 
soAcient  for  the  payment  of  all  the  separate  creditors  in 
full,  was  by  the  access  of  the  joint  creditors  apportioned 
in  a  dividend  of  seven  shillings  in  the  pound  ;  while  the 
joint  estate  of  Bland  and  Satterwaite,  exonerated  of  its 
proper  claimants,  produced  a  surplus. 

Bland's  separate  creditors  therefore  by  this  petition 
prayed  that  the  surplus  of  the  joint  estate  might  be  con- 
sidered as  his  separate  estate,  and  might  be  distributed 
amongst  them  accordingly. 

The  Lord  Chancellor  thought  that  the  petitioners  were 
oititled  to  what  they  prayed  ;  and  ordered  that  it  should 
be  referred  to  the  commissioners,  to  take  the  account 
between  Bland  and  Satterwaite,  and  to  ascertain  the 
shares  they  were  respectively  entitled  to  in  the  surplus  of 
the  joint  estate.  The  commissioners  in  taking  the  accouht, 
to  give  credit  to  Bland,  for  the  amount  of  the  dividends 
paid  out  of  his  separate  estate  to  the  joint  creditors,  who 
elected  to  come  in  against  it.  The  commissioners  to 
state  the  amount  of  such  dividends  ;  and  all  further  di- 
rections were  reserved.  Exparte  Reid  in  the  matter  of 
Bland,  2  RosCy  84. 

appears  to  be  very  equitable,  provided,  that  in 
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How  joint  cam-  no  event  Satterwaite's  separate  creditors  shall  be  placed 
U  sued  oDt.      i^  &  worse  situation  than  if  all  the  joint  creditors  had 
proved  their  debts  against  the  joiut  estate. 

Where  a  separate  commission  issued  against  one  of  two 
partners,'  but  before  the  assignment  was  executed  the 
other  partner  died,  it  was  held  the  commission  and  pro- 
ceedings were  valid. 

The  objection  to  it  was  not  very  intelligible.  Exparie 
Smith,  b  Fes.  295.     1800. 

The  following  case  lately  came  within  my  experience. 
Two  men  entered  into  partnership  as  builders  of  houses ; 
in  that  dealing  they  contracted  the  petitioning  creditor's 
debt,  who  sued  out  a  joint  commission :  the  commissioners 
thought  the  joint  dealing  was  not  a  trading  which  sub- 
jected them  to  the  bankrupt  law. 

But  each  of  them  carried  on  a  distinct  trade.  Each  of 
them  individually  being  a  trader  subject  to  the  bankrupt 
law,  I  was  of  opinion  as  they  might  jointly  be  sued  at  law, 
and  as  there  was  much  joint  property,  that  they  might  be 
declared  bankrupts  under  the  joint  commission ;  but  seve- 
ral professional  gentlemen  were  of  a  different  opinion. 

How  the  chancellor  or  a  court  of  law  would  decide  I 
cannot  pretend  to  say  ;  but  we  made  them  bankrupts, 
and  the  commission  was  acquiesced  in. 
^"^^  '"i®"**  Many  important  questions  arise  what  is  joint  property 
proporty.  and  what  is  the  separate  property  of  each  partner.  See 
exparte  Ruffiuy  ante,^p.  62;  exparte  Felly  ante,  p.  76. 
and  exparte  WiUiamSj  ante,  p.  78. 

Lord  Rosslyn  has  held,  if  estates  have  only  been  con- 
veyed to  one  partner,  having  been  purchased  with  the 
partnership  funds,  they  would  have  been  part  of  the 
partnership  property.  But  where  it  is  agreed  that  the 
estates  shall  be  the  property  of  the  partner,  to  whom 
they  are  conveyed,  and  that  he  shall  be  debtor  for  so 
much  money,  then  they  are  his  separate  property :  and 
his  wife,  if  not  properly  barred,  will  be  entitled  to 
dower.     Smith  \.  Smith,  5  Ves.  189.     1800. 

If  a  part-owner  of  a  ship  insures  his  interest  only,  and 
the  ship  is  lost,  the  benefit  arising  from  that  insurance  is 
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clearly  his  separate  property.     One  may  think  fit  to  ^^•*»»J°^"* 
insure,  the  other  not.    Exparte  Parry ,  6  k  es,  575.  1800.  property. 

A  joiut  commission  issued  against  Joseph  King  and  Lien  upon  th« 
his  brother,  under  which  three  bills  of  exchange,  drawn  *'*''*  "•* 
in  the  name  of  the  firm  to  pay  his  separate  debt  had  been 
pro?ed.     The  separate  creditors  of  the  brother  claimed 
aiien  in  respect  of  that  proof  upon  Joseph's  share  of  the 
surplus  of  the  joint  estate. 

Lord  Eldon  held,  that  the  brother's  separate  creditors 
had  a  lien  or  right  to  be  paid  so  mlich  before  the  sur- 
plus was  divided.  ExparieKing^  1  Ro8e^2t2.  17  Fes,  115. 

He  clearly  by  that  proceeding  had  taken  out  so  much 
more  than  his  share. 

Where  one  partner  becomes  a  bankrupt,  and  the  surr 
vivors  carry  on  trade  with  the  partnership  efiects,  the 
assignees  of  the  bankrupt  are  entitled  to  a  share  of  the 
profits  produced  from  the  joint  stock  till  the  bankrupt's « 
share  is  completely  disposed  of.  Crawahay  v.  CoUins^ 
15  Fes.  218. 

If  there  is  any  joint  property,  even  to  the  amount  of 
five  pounds  or  five  shillings,  when  the  commission  is 
sued  out,  the  joint  creditors  must  take  a  dividend  from 
that,  and  out  of  that  only  ;  the  costs  of  the  general  pro- 
ceedings of  the  commission  must  be  paid  by  the  joint 
and  separate  estates  according  to  the  value  of  the  estates. 
If  then  one- tenth  or  one-huadredth  part  of  the  separate 
estutes  are  applied  to  the  expence  of  the  commission, 
then  one-tenth  or  one-hundredth  part  of  the  five  pounds 
or  five  shillings,  must  b^  also  so  applied,  aiid  the  re- 
maiuder  only  must  be  divided  amongst  all  ihe  joint  cre- 
ditors, except  there  is  a  surplus  .from  a  separate  estate. 

But  if  there  should  chance  to  be  no  joint  property, 
then  the  joint  creditors  must  prove  and  receive  dividends 
under  every  separate  estate,  till  they  receive  the  whole 
of  their  debts. 

The  rest  of  the  law  of  partnership  m  bankruptcy  will 
be  given  under  the  proof  of  debts,  post 
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General  Order,  8ih  March,  1794. 

SECOND   PART. 

Choice  of  a  New  Aaeignee^ 

2,  I  do  further  order,  that  in  case  an  assignee  or 
assignees  of  any  bankrupt  or  bankrapts,  sbaH  become 
bankrupt  after  the  date  of  this  my'  order,  such  bankrupt 
assignee  or  assignees  shall  be  removed,  and  shall  be  no 
longer  an  assignee  or  assignees  of  the  estate  and  effects 
of  the  said  bankrupt  or  bankrupts ;  and  that  upon  the 
death  or  bankruptcy  which  shall  from  henceforth  happen, 
of  any  assignee  or  assignees,  upon  application  made  to 
the  major  part  of  the  commissioners  named  in  the  com- 
mission, and  signed  by  any  one  or  more  of  the  creditors 
who  have  or  hath  proved  a  debt  or  debts  under  the 
said  commission,  and  who  is  or  are  entitled  to  vote  in 
the  choice  of  assignees,  the  commissioners  shall  cause 
due  notice  to  be  given  in  the  London  Gazette,  and  in 
such  other  of  the  public  papers  as  they  shall  think  fit, 
of  the  time  or  place  when  and  where  they  shall  pro- 
ceed to  the  choice  of  a  new  assignee  or  assignees,  in  the 
room  and  stead  of  the  said  deceased,  or  banknipt  as- 
signee or  assignees ;  and  I  do  order  that  the  creditors 
shall  be  present  at  such  meeting,  and  who  are  entitled 
to  vote  in  the  choice  of  assignees,  and  any  person  or 
persons  duly  authorized  by  any  such  creditor  or  credi- 
tors not  present  at  such  meeting,  do  then  and  there  pro- 
ceed to  such  choice  accordingly  ;  and  after  su(^  new 
assignee  o^  assignees  shall  have  been  so  chosen,  I  do 
order,  that  all  proper  parties  do  join  in  an  assignment  of 
the  estate  and  effects  of  the  said  bankrupt  or  bankrupts  so 
as  that  the  same  may  be  duly  vested  in  the  new  assignee 
or  assignees,  and  in  the  surviving  or  solvent  assignee  or 
assignees,  (if  any  such  there  be.)  See  Vol.  1.  What  is 
there  said  of  the  choice  of  a^^signees  originally,  will  be 
in  general  true  of  the  choice  of  a  new  assignee. 
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iioti  Hardwioke  has  said;  **  it  wf)uld  tie  extreknely 
bard  t«  ^exoldde  ^^rsons,  who  may  perhaps  be  the 
greatest  cveditovs,  till  an  account  is  determined,  wbic^ 
may  tie  tlie  work  of  several  years :  and  as  it  may  be 
Deoeflsaiy  «aird  oonvement  tfhat  assigfnees  shonid  imme- 
diately he  edosen,  tbe  oommissioners  are  not  critically 
to  examkie  into  the  dclbt,  but  to  admit  creditors  upon 
their <oaUi  for  wliat  tbey  swear  is  dne  to  them,  as  they 
will  still  be  liable  to  an  account  afterwards."  Exparte 
Simpmrn,  1  A$k.  68.     1744. 

And  te  thie  sanne  case  afterwards,  Lord  Hardwicke 
aid,  jf  %he  petitioner  was  not  to  Ire  a«bmitted  as  a  cre- 
ditor, it  wo^iM  he  laying  down  a  rule  that  every  account 
where  tliete  is  matual  credit  between  banknrpt  and  cre- 
ditor mniH  first  be  settied  iiefere  he  ican  be  admitted  to 
▼ate  in  the  choice  olf  assignees,  axid  would  be  productive 
of  very  bad  eetiseqifeitces.    Ewpairie  Simpson^  1  Atk,12. 


Nettling  is  to  likely  to  Aiislead  inetiperienced  oommis- 
iamtos  OS  flwse  Iw^o  topinioas  of  Lord  Hardwicke.  Th^ 
commissioners  may  adjourn  the  ^t^oiee  of  assignees  tiU 
tliey  BMMaiki  wtiiA  ts  dme  to  «be  claimant.  B«t  if 
they  admit  tl>e  {iroctf  ferine  'parpi^ie,  via.  tiie  choice  of 
aasigiieeB,  it  nitist  he  arvailable  apoci  the  proceedings  for 
every  «th€fr  porpose ;  and  if  they  lisve  acted  erroneously 
ift  admitttig  %be  froof,  they  cannot  correct  tiie  «fror  by 
expunging  it  The  present  practtc^e  of  those  wifli  wlioft 
I  act,  te  to  admit  the  proof  of  •ao  mach  as  is  undisputed 
ofliy^  and  if  the  creditor  can  afterwards  make  out  a  right 
to  prove  more,  additional  proof  is  ^admitted,  from  whidh 
he  derives  tiM  the  eotresponding  rights  of  his  proofis. 

9Bt  Matthew  Blo^am  behig  assignee,  and  having  a  oon- 
nderaUe  intcfrtsst  vdverse  to  the  creditors  tit  length,  Lord 
EMoa  orfle»ed  that  the  commissioners  should  proceed 
to  the  ehoioe  of  another  a^ignee,  who  shoold  faave^ 
Hbefty  to  ^xamitie  hiis  a^^ount.  Wh^a  such  an  intereM 
appeared  at  firaft  he  Wvould  be  temo^ved  ;  but  when  sudh 

aa  asisigiiee  had  Mted  f<^  a  Ytrng  tlm#,  the  practice  of 

adding  another  assignee  was  preferable.  E^cparU  Sufi^e^ 

H  8 
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If  an  assignee  was  to  abuse  his  trust  by  selling  the 
estate  or  property  at  an  under  value,  the  chanceiior  could 
vacate  the  assignment  or  bargain  and  saie,  in  consequence 
of  which  the  purchaser's  title  would  be  gone,  and  the 
new  assignee  might  recover  the  estate  and  sell  it  again. 

It  is  now  fully  established  by  Lord  Eldon,  that  sepa- 
rate  creditors  cannot  vote  in  the  choice  of  assignees 
under  a  joint  commission.  Ejcparte  Party  18  F^es,  65. 
1811. 

In  this  case  a  distinction  was  made  by  the  counsel,  and 
in  some  degree  couutenanced  by  the  chancellor,  that  one 
set  of  creditors  were  creditors  under  the  statute,  and  tlie 
other  set  were  creditors  only  under  the  chancellor's  order. 

I  should  observe  that  he  who  gives  credit.to  A.  alone, 
or  to  A.  jointly  with  B«  or  others,  is  a  creditor  under  the 
first  statute,  the  13  Elis.  c.  7.  and  his  is  a  debt  under 
that  and  every  other  bankrupt  statute.  The  acts  of  par- 
liament have  made  no  distinction  between  joint  and 
separate  debts.  They  are  all  creditors  under  the  sta- 
tutes, or  they  could  have  no  power  to  sign  or  oppose 
the  bankrupt's  certificate. 

But  this  arrangement  with  respect  to  the  payment  of 
their  debts  is  founded  upon  general  orders,  oc  special 
decisions  of  the  chancellors  dehors  the  statutes,  being  sup- 
posed to  be  such  as  are  not  repugnant  to  the  statutes, 
and  beiug  most  promotive  df  justice  conformably  to  the 
principles  of  English  law  and  equity. 

In  the  case  of  a  separate  commission  in  which  the 
chancellor  ordered  a  new  choice  of  assignees,  he  refused 
permission  to  the  joint  creditors  to  vote :  he  said  he 
thought  the  practice  of  letting  joint  creditors  vote  in  the 
choice  of  assignees  under  a  separate  commission  wrong ; 
lie  did  not  conceive  Lord  Kosslyn's  general  order  was  by 
any  means  intended  to  alter  the  rights  of  joint  and  sepa- 
rate creditors  with  regard  to  each  other  ;  and  the  choice 
of  assignees  was  to  be  by  the  creditors,  w^ho  before  went 
in  by  their  right  under  the  act  of  parliament,  not  under 
the  effect  of  a  paiticular  order  made  here.  ExparU 
Longman,  \^Ve9,l\.    181). 
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In  a  late  case  in  which  the  commissioners  would  not 
permit  a  creditor  to  prove  till  the  assignees  were  chosen, 
because  he  would  probably  choose  himself,  and  they 
thought  that  he  had  interest  adverse  to  the  interests  of 
the  general  creditors,  upon  his  petition  to  prove  and  to 
be  allowed  to  vote  in  the  choice  ; 

Lord  Eldon  observed,  it  seemed  to  me  an  extremely 
dispatabie  principle  in  a  court  of  justice,  that  a  man 
shall  not  vote  in  the  choice  of  assignees,  because  if  cho- 
sen assignee  I  should  remove  him  ;  that  it  is  assuming 
that  he  would  exercise  that  right  for  the  purpose  of 
choosing  himself. 

With  regard  to  the  power  of  the  Lord  Chancellor  to 
remoTe  an  assignee  afterwards,  if  he  has  an  interest 
adverse  to  the  other  creditors,  it  is  too  late  now  to  dis- 
pute that  power  which  has  been  constantly  exercised ; 
and  it  is  usually  stated  from  the  bar,  as  raising  tLprimd 
facie  case  for  removal,  that  nothing  has  been  done  by 
the  assignee  since  his  election  ;  and  that  he  has  a  mate- 
rial adverse  interest.  The  court  has  in  many  cases 
modified  that  rule.  Assuming  that  to  be  the  rule,  if 
the  assignee  has  been  permitted  to  act,  if  sales  have 
been  made,  and  transactions  of  importance  have  taken 
place  since  his  election,  the  rule  has  been  modified  by 
limiting  the  exercise  of  his  powers  in  that  character, 
and  giving  powers  to  others  who  had  no  adverse  inter- 
est, to  prevent  the  mischief  that  would  arise  from  hav- 
ing an  assignee  with  an  interest  adverse  to  the  other  cre- 
ditors. Accordingly  in  a  very  late  case,  one  of  two 
assignees  having  an  adverse  interest,  I  directed  an  action 
to  be  brought  by  the  other  assignee  against  him ;  and 
that  be  should  admit  the  plaintiff  to  be  the  sole  assignee. 

Lord  Eldon  still  further  clearly  stated  that  the  com* 
missioners  had  only  to  consider  whetber  the  creditor 
had  a  sufficient  debt  to  entitle  him  to  prove :  if  so,  he 
had  an  indisputable  right  to  vote  as  he  should  think 
proper ;  but  if  by  his  choice  an  improper  person  was 
elected,  it  belonged  to  the  chancellor's  jurisdiction  to 
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How  an  infknt 
•ssig'nec  maj 
lie  ordered  to 
eiocate  a  con- 
reyance. 


The  bankrupt 
cannot  be  an 
'assignee  under 
hit  own  coin- 
mission. 

Whether  an  as- 
signee,  a  bank- 
rapt,  can  be  re- 
choscn. 


remoTe  him  or  prev^ii  the  abuse  of  bis  trust.     EsparU 
De  Tasi^,  1  Ves.  and  Bea.  280. 

Lord  Eldon  held  that  two  or  more  creditors.  Gould  not 

join  in  one  letter  of  attorney  to  vote  in  the  dioice  of 

assignees^  or  to  sign  the  certificate,  but  that  Ihe  stamp 

'act  required  a  distinct  stamp  for  each  party.     £jfparte 

WoUeff,  July  4,  1809. 

It  should  seem  that  every  letter  of  attorney  is^a  deed, 
and  therefore  that  a  seal  is  necessary  to  its  validity. 

It  ought  to  be  ^stamped  before  the  election,  and  that 
the  choice  of  the  assignees  on  the  day  appointed^  Gannot 
be  affected  or  altered  by  its  being  stamped  afterwards* 
It  ought  not  to  direct  the  attorney  to  vote  in  itavour  of 
a  particular  person,  but  he  ought  to  have  the  sajne  power 
and  discretion  as  the  principal  and  constituent  l^aiaclf 
would  have,  if  he  were  present.  WiUon  ▼.  Denmmmj 
Ambler,  S2. 

The  chancellor  will  not  order  an  infant,  the  heir  of  % 
surviving  assignee,  to  execute  the  bargain  and  sale  to  « 
new  elected  assignee  by  a  petition  in  bankruptcy,  but  he 
will  by  a  petition  under  the  7  Ann.  o.  19.  to  the  court 
of  Chancery.     Exparie  Bedditm,  1  itoM,.310.  1812^ 

But  the  matter  seems  to  be  done  more  direetty  by  a 
petition  in  bankruptcy  to  vacatfr^  the  aeeigumeBt  not 
aff^ting  purchases  under  it. 

If  an  assignee  is  removed,  the  bankrupt  who  haa  ob^* 
tained  his  certificate  cannot  be  diosen  assignee  in  bi» 
room.  The  characters  are  incompatible.  Exparte 
JcuJcsofiy  Geo.  Cooper^  286. 

When  the  commissioners  proceed  to  the  choice  of  a 
new  assignee,  in  consequence  erf  the  general  order  of  Lord 
Loughborough,  when  an  assignee  becomes  a  bankrupt,  it 
is  a  very  common  practice  for  the  creditors  to  ohoose 
the  assignee  again,  if  he  has  obtained  his  certificate. 
The  order  says,  that  the  commissioners  shalf  proceed  ta 
tile  choice  of  another  assignee  upon  an  application  of 
one  or  more  creditors ;  if  one  or  more  creditors  weie  txt 
object,  or  make  an  appUoation  for  the  choice  of  another. 
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I  tbiDk  the  eominiflflioDers  ougbt  not  to  accede  to  the 
choice  of  the  baakrupt  assignee. 

In  eases  where  creditors  ate^  in  respect  of  their  inte*  a  pftriicniar 
fcstsy  vnrepreiented  under  a  commission,  as  sepaiate  ere-  f*^'  ®^  ^'*^^'~ 

*^  *  tors  mav  ap- 

mton  under  a  joint  eommisston,  the  chaneellor  will  point  an  a^ect 
a{9<»nt  a  person  as  an  agent  «r  inspector,  with  ample  M«?gnco  *^  "^ 
aothoritj  to  take  cate  of  their  raterests,  and  will  provide 
fof  kin  reimbarsement  and  indemnity,  in  point  of  ex- 
pence^  out  of  the  estate,  in  as  full  a  manner  as  if  he  were 
aclnaUj  an  assignee.  Ejcparte  Mile9y  in  the  matter  qf 
Rees^  2  Ro^e'r  68. 

Or  npon  all  occasions:  a  particular  class  of  creditors 
may^  appoint  a  pastienlar  person  io  investigate  the  affairs 
of  the  hanknipt  for  their  benefit,  and  May  make  bhii 
what  aUowance  they  think  proper. 

Tbe  efaaneeUor  will  not  disturb  the  choice  of  assignees  ir  jmnt  credt- 
ondcr  a  sepamte  com  mission^  If  joint  ereditors  have  been  mj^ta^e  as  se. 
pnmitted  by  mistake  to  prove  as  separate  creditors :  P«^  crwtin.rs 
hot  it  woald  be  ottierwise  if  they  were  admitted  to  pvove  rat«  comtnl^ 
as>ini  cteditorB,  and  had  tbea<  voted  for  the  assignees,  ""l^^^^^l^ 
Exparte  Jefferp  re  Ho&pePy  I  Ro^e^  315.  1,812.  turbed. 

A  joint  creditor  sued  out  a  separate  commission.   The  Wben  joint  cVe. 
joint  cseditors  psayed  that  they  might  prove  and  be  per-  p|^y"  ^7er» 
■itied  to  vote  in  the  choice  of  assignees.      There  was  separate  com- 
only  one  sepaiate  creditor  to  the  anumiat  of  jC4,  and  the    - 
petitionsn^  crediftor  assented*     The  chancellor  ordered 
it,  boeaaee  there  was  no  oeparaie  csedilor  who  could  vote. 
Exparte  Jones,  18  Fes.  283.  1810. 

In  another  similar  case,  there*  were  separate  creditors, 
but  the  petitioning  creditor's  debt  amounted  to  more 
than  the  sum  ol  the  separate  dehtsw  The  chancellor 
made  the  order,  but  directed  that  this  circumstance 
Aoald  be  recited.  Exparte  Taylor,  l8  Ves.  284. 
1810. 

Whai  wa^r  gained  in  either  of  these  cases  ?  The  peti- 
tiAQiag[  creditor  had.  a  right  in  each  to  choose  whom  he 
(isattd;.  he  nug^t  have  elected  whom  they  recomr 
aendfid  witiiK>n;t  their  proving;  fioc  the  purpose.. 

In  tba  caM  oS  De  Tasiet,  wba  had  possessed  himself 


10^ 


ASSIGNEE  A  BANKRUPT. 


of  property  of  the  bankrupts  to  a  great  amount,  under 
circumstances  which  rendered  it  doubtful  whether  be 
would  be  permitted  to  retain,  a  petition  being  presented 
to  remove  him  from  being  assignee,  he  having  from  the 
largeness  of  his  debt  elected  himself  and  another,  a^aiost 
whom  there  was  no  objection.  Lord  Eldon  said,  '^  let  one 
of  these  petitioners  be  appointed  a  co-assignee,  to  act 
solely  in  the  investigation  of  De  Tastet's  claims,  and  for 
that  purpose  to  bring  actions  and  institute  suits:  De 
Tastet  not  to  set  up  his  title  as  assignee/'  ExparU  Mar^ 
tell  re  Latham  v.  Parrtj^  1  Rose,  329.     1813. 

The  chancellor  did  not  direct  how  this  was  to  be 
done.  I  presume,  a  meeting  was  advertised  for  the 
choice  of  another  assignee,  and  the  choice  was  restricted 
to  the  petitioners,  and  that  a  conveyance  was  made  by 
the  former  assignees  to  themselves  and  the  new  assi^ee. 
The  ehanceUor  This  was  a  petition  that  a  bankrupt  assignee  might  be 
removed,  and  another  elected  iu  his  place.  The  chan- 
cellor said,  the  general  order  had  superseded  the  neces- 
sity  of  the  application,  and  dismissed  the  petition  with 
costs.     Exparte  Watte,  1  Rose,  436.  1813. 

If  the  bankrupt  assignee  was  gone  abroad,  or  was  in  a 
situation  that  he  could  not  join  in  the  assignment  to  the 
new  elected  assignee,  then  it  would  be  absolutely  neces- 
sary that  there  should  be  an  order  from  the  chancellor 
to  vacate  the  first  assignment,  otherwise  the  new  assignee 
could  maintain  no  action  or  give  no  title  to  a  purchaser. 


will  dUmiu  a 
petition  to  re> 
move  a  bank- 
rupt assignee 
with  costs. 


Genbral  Order,  8th  March,  1794. 

THIRD  PART. 

Assignee  a  Bankrupt. 

S.  And  I  do  further  order,  that  when  the  assignee  or 
assignees  of  any  bankrupt  or  bankrupts  shall  have  become 
bankrupt,  the  commissioners  named  in  the  commission 
or  commissions  against  such  assignee  or  assignees  do 
proceed  to  take  an  account  of  the  estate  and  eflects  of 
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the  bankrupt  or  bankrupts  come  to  the  hands    of  the 
B£isignee  or  assignees  who  shall  have  so  become  bankrupt, 
and  of  his  or  their  assignee  or  assignees,  or  to  the  hands 
of  any  person  or  persons  by  their,  or  any  of  their  order, 
or  for  their  or  any  of  their  use,  in  the  taking  of  which 
accoant  the  commissioners  are  to  make  to  all  parties  all 
jast  allowances ;  and  1  do  further  order,  that  such  parts 
of  the  estate  or  effects  of  the  bankrupt  or  bankrupts 
whose  assignee  or  assignees  shall  have  so  become  bank- 
rupt, as  shall  be  then  remaining  in  specie  ;  and  also  all 
hooks,  papers,  and  writings,  in  the  custody  or  power  of 
the  said  bankrupt  assignee  or  assignees,  or  of  his  assignee 
or  assignees,  relating  to  the  said  bankrupt  or  bankrupts, 
or  his  or  their  estate  or  effects,  be  delivered  over  to  the 
new  assignee  or  assignees,  if  any  such  shall  have  been 
chosen,  and  the  solvent  assignee  or  assignees,  if  any  such 
there  be,  or  to  the  solvent  assignee  or  assignees,  if  no 
Dew  assignee  or  assignees  shall  have  been  chosen,  and 
thatsach  new  assignee  or  assignees,  if  any  such  have  been 
then  chosen,  and  the  solvent  assignee  or  assignees,   (if 
any  such  there  be,)  or  the  solvent  assignee  or  assignees 
only,  if  such  new  assignee  or  assignees  shall  not  have 
heen  chosen,  be  admitted  creditors  under  the  commission 
or  commissions  against   sudh  bankrupt  assignee  or  as* 
iignees,  for  what  shall  be  so  found  due  from  the  estate 
or  effects  of  such  bankrupt  assignee  or  assignees ;   and 
for  the  better   taking  the   account  before    directed,  all 
Parties  are    to  be  examined   upon    interrogatories   or 
otherwise,  as  the  commissioners  shall  think  fit,  and  are 
to  produce  upon  oath,  before  the  said  commissioners,  all 
books,  papers,  and  writings,  in  their  or  any  of  their  cus- 
^J  or  power,  relative  to  the  said  bankrupt  or  bank- 
mpts,  or  his  or  their  estate  or  effects,  as  the  commissioners 
shall  direct. 

See  the  49  Geo.  8.  c.  121.  s.  6.  the  effect  of  the  certi- 
^te  of  a  bankrupt,  who  is  indebted  as  assignee  to 
Mother  bankrupt's  estate. 
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Genbral  Orimbr,  8th  March,  1794. 

FOURTH    PART. 

Mortgages. 

4.  And  I  do  further  order,  that  upon  applicatioQ  tx> 

the  major  part  of  the  commissioners  named  in  any  com* 

mission  of  bankrupt,  by  any  person  or  persona  eiaim- 

ing  to  be  a  mortgagee  or  mortgagees  of  an  j  part  of  the 

bankrupt's  estate   or    efiTects,   the   said    coDunissinaers 

diall  proceed  to  inquire  whether  saeh  pevsoo  or  persons 

is  or  are  a  mortgagee  or  mortgagees  of  any  part  of  the 

bankrupt's  estate  or  efifects,  and  for  what  consideration 

and  nnder  what  circumstances ;  and  if  the  commisBiett^^rB 

sball  find  such  person  or  persons  is  or  are  a  mortgagee 

or  mortgagees  of  any  part  of  the  bankrupt's  estate  or 

effects,  and  no  sufficient  oibjeetion  shall  appeftF  to  the 

title  of  such  mortgagee  of  mortgagees  to  thesomdaitiiied 

by  him  or  them,  under  such  mortgage  or  mortgages^ 

fliat  the  cammisaioners  do  then  proeeed  to  take,  an  ac-^ 

eouat   of  the   principal,   inteiest,   and  costs  due  upcm 

such  mortgage  or  mortgages,,  and  of  the  rents  and  pco^ 

fit»  <^  the  mortgaged  premises  received  by  such  oiert-^ 

gagee  or  mortgagees,  or  by  any  other  person  ec  persoo* 

by  his,  their,  or  any  of  their  order,  or  for  his^  llieir,,  ot 

any  of  their  usey  in  case  such  mortgagee  or  mortgagees 

shall  have  been  in  possessioir  of  the  mortgaged  prenieea^ 

or  of  any  part  thereof,  and  that  the  commissienerH  do 

then  cause  due  notice  to^  be  giv^iin  the  London  GSaxette, 

and  in  such  other  of  ike   pubUc  papers  as«  they  shall 

tiunk  fit,  when  and  where  the  said  mortgaged  premises- are 

toi  be  sold  before  them,  or  by  pcibiic  auction  at  any  other 

place  or  places,  if  they  shall  so  think  fit,  and  that  socfasale 

be  made  accordingly :  and  I  do  fiirther  ordier,  that  all 

pR)per  parties  do  join  m  the  conreyaace  or  conveyaneea 

to  the  purchaser  or  purchasers,  as.  the  said  conunhvi^Ma-^ 

ers  shall  direct ;  and  I  do  further  order,  that  the  monies 

to  arise  from  such  sale  be  applied  in  the  first  place  in 
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payment  of  the  expeoces  attending  such  sale,  and  then  in 
pajmeat  and  satisiaction  of  what  shall  be  found  due  to 
sQch  mortgag^ee  oc  mortgagees  for  principal,  interest  and 
costs,  and  that  the  surplus  of  the  said  monies  (if  any,)  be 
paid  to  the  assignees  of  the  estate  and  effects  of  the  said 
bankrupt;  but  in  case  the  monies  to  arise  from  such 
sale  shall  not  be  sufiBcient  to  pay  and  satisfy  what  shall 
be  so  found  due  to  such  mortgagee  or  mortgagees,  I  do 
ordei  that  such  mortgagee  or  mortgagees  be  admitted  a 
creditor  or  creditors,  under  such  commission  for  such 
deficiency  ;  and  to  receive  a  dividend  or  dividends  thereon^ 
out  of  the  bankrupt's  estate  or  eflEects  rateably  acd  ia 
proportion  with  the  rest  of  th^  creditors  seeking  relief 
under  the  said  commission,  but  so  as  not  tp  disturb  any 
dividend  or  dividends  thea  already  made  ;  and  for  the 
better  making  such  inquiry,  and  taking,  such  account  os, 
aforesaid,  and  making  a  title  to  such  purchaser  or  pux- 
chasers,  I  do  order  that  all  parties  be  examini^  by  the 
said  commissioners  upon  interrogatories  or  otherwise,  aa 
the  commissioners  shall  think  fit,  a&d  do  produce  before 
the  said  commissioners  upon  oath  all  deeds,  papers,  and 
writings  in  their  respective  custody  or  power,  relating 
to  the  estate  or  effects  of  the  said  bankrupt  or  bankrupts^ 
aa  tbe  commissioners  shall  direct 

Lougkboroughj  C. 

By  the  SI  Jac.  1.  c.  19.  all  conditional  estates  granted 
bye  trader  before  he  became  bankrupt,  may  be  redeemed. 
by  the  assignee  of  the  commissioners. 

That  now  extends  to  all  mortgages,  pledges,  and  all 
property  upon  which  any  one  has  a  hen.  See  Vol,  I. 
%\  Jac.  1.  c.  19.  s.  13. 

The  stalute  says  only  that  the  assignee  appointed  by 
the  commiflsionerd  shall  redeem  ;  the  conxiitional  grantee 
piobafaly  at  tbe  first,  had  only  his  choice,  whether  be 
would  have  his  pledge  or  his  dividend  upon  the  whole. 

In  the  first  case  I  find  upon  a  mortgage  i»  baakruptqy^  Mortga^^  Ad. 
tbe  mortgagee  had  both  a  mortgage  and  a  bond*  the  ere-  "hJ^^eficienT^* 
ditoT  would  then  have  a  right  to  prove  under  the  bond  all 
ibal  was  dua  upon  it^  aod  that  would  be  the  defieiaacy  of 
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■T***»*^  •*•  the  mori^Bge.      That  has   introdaced   tlie  pfmrtw*e  of 
zBowiog  the  proof  in  all  cases  for   the  deficienrj  npoi'  a 


nie  of  the  mortgaged  premises,  pledge,  or  lien^ 
there  is  do  bood,  note,  or  other  secahtj. 

The  plaintifT  had  a  mortage  and  a  bond  fM'  mooey 
lent,  eqoitj  of  redemption  was  mortgaged  in  like  mariner, 
and  the  second  mortgagee  had  also  a  bond :  the  mort- 
gagor became  a  bankrupt, and  the  first  mortgagee  brought 
a  bill  to  have  the  premises  sold,  and  if  thej  fell  short,  as 
thej  did,  for  so  mnr  h  as  they  did,  that  the  mortgagee 
might  come  in  as  a  creditor :  it  w^  so  decreed,  and  the 
second  mortgagee  was  to  stand  upon  his  bond.  fTijAeman 
T.  Carbonnell^  1  £q,  Ca.  Ab.  312.     1695. 

Where  there  are  a  first  and  second  mortgagee,  the 
second  mortgagee  maj  petition  the  chanrei'or  that  the 
premises  may  be  sold,  as  appears  by  the  following  ra^e. 
decided  by  Lord  Hardwicke  soon  after  he  became  rbao- 
cellor,  or  he  may  now  apply  to  the  commissioners  auder 
the  general  order. 

Upcot,  a  merchant,  mortgaged  lands  to  W,  for  £\  150, 
and  afterwards  mortgaged  the  same  together  with  other 
lands  to  Holwell,  as  a  collateral  security  for  i.'5(.H),  due  by 
the  said  U.  to  H.  by  bond,  and  about  ten  days  after- 
wards U.  was  declared  a  bankrupt.  Part  of  the  pre- 
mises were  sold  for  £1050,  and  the  money  paid  to  W. ; 
but  the  commissioners  refusing  to  sell  the  residue,  and 
the  assignees  refusing  to  satisfy  the  demand  of  H.  or  to 
admit  him  to  have  any  share  of  the  bankrupt's  estate,  he 
petitioned  for  a  sale  to  be  made  of  the  rest  of  the  mort- 
gaged  premises,  and  the  money  to  be  applied  towards  the 
discharge  of  the  demands  of  W.  and  himself,  and  in  case 
of  any  deficiency,  then  to  be  admitted  a  creditor  on  tbe 
said  bankrupt's  estate,  for  what  should  remain  due  after 
such  sale  and  application  as  aforesaid,  and  to  stay  any 
dividend  in  the  mean  time.  Whereupon  the  Lord  Chan- 
cellor, upon  hearing  counsel,  referred  it  to  the  commis- 
siouers  lo  ta^e  au  account  ot  what  was  due  to  W.  and  U. 
respectively,  for  principal  and  interest  on  their  respec- 
tive mortgages,  and  ordered  so  much  of  the  said  mort- 
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^aged  premises  as  remain  unsold,  to  be  sold  to  the  best  i^prtf^gte  ad- 

bidder,  and  the  monies  arising  to  be  applied  to  the  dis-  th«  defickncy!* 

charge  of  all  principal  and  interest  due  to  the  said  W.  in 

the  first  place,  and  then  of  the  said  H.  together  with  his 

costs  of  application,  by  petition  to  this  court,  to  be  set* 

tied  by  the  said  commissioners ;  and  in  case  the  petitioner 

and  the  assignees  should  di£Fer  about  the  same,  and  if  the 

same  should  not  prove  sufficient  to  pay  the  petitioner 

his  principal  and  interest  and  costs  as  aforesaid,  then  the 

petitioner  to  be  admitted  a  creditor  for  such  deficiency, 

and  be  admitted  to  a  dividend,  6cc.  for  the  same,  and  that 

the  said  W.  and  H.  be  examined  touching  the  account, 

and  to  produce  upon  oath,  all  deeds,  books  of  account, 

and  vouchers,  &c.  MS.  Rep.  31st  May,  1737.     Upon  the 

peliium  of  fVtn.  Holwell,  of  Exeter ,  Esq.  7  Fin,  102. 

This  is  perfectly  consistent  with  Lord  Rosslyn's  order. 

But  a  second  mortgagee  cannot  be  compelled  to  join 
with  the  first  mortgagee,  and  the  assignees  in  a  convey- 
ance to  a  purchaser. 

In  1792  leasehold  premises  were  mortgaged  for  .£1000.  A  lecond  mort. 
which  mortgage  was  in  1794  assigned  to  the  petitioner.  be^mpeHedto 
In  1796   a  second  mortgage  of  the  same  premises  for  J^*" '■***«  ■^•• 
£800  was  made  to  Joseph  Cockfield.  In  1798,  a  com- 
mission of  bankrupt  issued  against  the  mortgagor. 

The  petitioner  applying  to  the  commissioners  under 
the  general  order  for  a  sale  of  the  mortgaged  premises 
they  were  sold  accordingly  for  .£1443  1 5s.  The  sum 
due  to  the  petitioner  was  £1076.  The  second  mort* 
gagee  not  having  attempted  to  prove  his  debt,  and,  insist- 
ing, tiiat  for  that  reason  bis  right  would  not  be  affected 
onder  the  general  order,  chose  to  rest  on  his  security;  and 
refused  to  join  in  the  sale.  The  petition  therefore 
prayed  that  the  second  mortgagee  may  be  ordered  to 
convey  the  mortgaged  premises  to  the  purchasers  upon 
hemg  paid  the  residue  of  the  purchase  money ;  deduct- 
ing the  principal  and  interest  due  to  the  petitioner  and 
ttie  expences  of  the  sale  of  this  application. 

Lord  Chancellor  Rosslyn.  I  do  not  think  my  order 
^extend  to  a  second  mortgagee,   I  have  no  authority, 
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•ittiiig  in  bsnkroptcy,  except  where  the  equity  of  re- 
demption ig  in  the  bankrupt.  Here  it  is  not  the  bank- 
mpt'ft  property,  till  the  second  mortgagee  is  satisfied.  If 
the  secoud  mortgagee  claims  any  thiug  as  a  creditor,  I 
bftTe  a  hold  upon  him  no  doubt.  The  petitioner  went 
before  the  commissioners,  thinking  the  estate  was  not 
enoagh  for  the  first  mortgage  ^  but  by  accident  it  has 
turned  out  to  be  of  more  value  than  the  first  mortgage ; 
and  the  second  mortgagee  thinks  it  of  more  advimtage 
to  exercise   the  right  be  has  of  redemption,     i  oannot 

,  make  them  a  title,  unless  they  will  pay  the  8ec6nd  mort- 

gage an  well  as  the  first  Petition  dismissecL  Eapcarit 
Jacksmy6  Fes.  S57.     1800. 

Mow  tbe  osfiij^r      Where  the  second  mortgaeee  will  not  consent  to  joi» 

neci  may  lell  -^-o  J 

vhen  there  are  in  a  saie,  the  assignees  may  reqiKst  the  commissiooers 
two^mortga.  ^^  ^^jj  before  them  the  two  mortgagees,  which  they  have 
a  power  to  do,  and  to  examine  them  w3th  respiect  to 
the  principal  and  interest  due  upon  tbehr  resppective 
mortgages  ;  and  then  the  assignees  might  advertise  tbe 
premises  subject  t«>  tte  two  mortgages,  aad  it  ikete  was 
any  advance  apoe  tbe  aggregate  of  wbat  i$  due,  tbe 
assigtiees  or  the  parcbaser  must  redeem  beftlK  If  there 
was  no  advance,  tbe  mortgagees  would  be  left  to  dieir 
usual  remady»  aad  llbe  oreditors  would  bave  no  Ibrtfaer 
iatenest  in  the  prettied. 

It  might  become  a  serious  queBtion  if  eilber  mort- 
gagee ehouM  refuse  to  join  ia  Ae  sale  before  the  eom- 
tmaaioners,  whether  tfaey  or  tbe  Chancellor  would  be 
bound  afterwards  to  accede  to  bis  petit)on>  ttmt  the 
Instate  should  be  aoM,  and  that  beahouM  prove  the  de- 
ficiency, if  any,  under  the  oommiMMii. 
Mortga^M  [f  a  creditor  or  a  second  mortgagee   abandom  his 

rkTl^mmilLion,  mortgage,   or  pMge,  aad  proves  his  debt  uiid«r  ttie 
cMDot  reiort  to  commission,  fW>m  a  mistaken   omaitMi  «€  tbe  vaiae  of 

too  niQrfmf e.  * 

the  secorUy,  the  tdmnocUor  will  not  afterwards  per- 
mit him  to  bave  the  benefit  of  tbe  seewity.  Lard  fildeo 
observed  that  iaooavenienua  wauM arise  from  aidhuHtiug 
Bach  applicatioas.  J^aporto  DoMias,  1  itese,  96.  181 L 
\9^gM*%  can.     Tbe  aonit  of  Chtrnmrj  ^mM  grmt  an  injiaiictioii  «o 
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restrain  the  bankrapt  or  the  assiffnees  from  cutting  down  n«t  em 

>  .  *.  -.>.  timber  iipaM. 

wood  upon   the    mortgaged   premises  after  the  com-  the  preini«et 

miBion  is  sued  out :   the  chancellor  observed  that  the  mort»*y«<*- 

aortgagee  has  a  right  to  have  the  estate  in  the  plight  in 

wbich  it  was  at  the  date  of  the  bankruptcy,  and  to  prove 

8w  rest  of  the  debt.    Hampton  v.  HodgeSy  8  Ve9, 105. 

IMS. 

Lord  Kenyon  has  held  at  nisi  priu9  that  these  sales  are  Not  subject  te 
subject  to  the  auction  duty,  because  it  is  the  property  •■««>•«  ^**7- 
of  the  mortgagee  and  not  of  the  bankrupt.     Coare  v.  « 

CTfxdj  1  E9p.  699» 

I  riiould  scarce  think  this  opinion!  would  be  adopted 
bj  other  judges,  for  the  mortgagee  is  to  receive  his  debt 
free  from  afl  costs.  This  duty  will  of  necessity  fall  upon 
the  other  creditors,  whom  it  was  the  object  of  the  statute 
to  relieve. 

It  sorely  is  the  bankrupt's  property  which  is  sold,  and 
ftat  is  expressly  exempt  from  the  auction  duty  by  19 
Geo.  8.  c.  56.  which  see  post. 

Upon  an  application  to  the  chancellor  that  the  sale  of  ^\e  left  to  the 
the  mortgaged  premises  might  be  in  the  country,  Lord  commiitionefi. 
Thoriow  said,  the  court  gives  no  directions,  but  leaves  it 
to  the  commissioners,  who  will  sell  in  the  manner  they 
think  most  advantageous.  Ewparte  Comings^  1  Ves.jun, 
1790. 

Where  there  was  a  mortgage,  and  a  judgment  entered  Jnd^ent  «mi 
np  afterwards  for  a  farther  sum,  and  docketted  by  the  "'^'^i^*' 
mortgagee,  and  then  a  second  mortgage,  and  the  mort- 
gagor then    became  bankrupt;   the  second    mortgagee 
filed  his  bill  against  the  irst  mortgagee,  and  against  the 
bankrupt  and  his  assigaees,  praying  that  he  might  re-    ' 
deeni  the  first  upon  payment  of  what  was  due  upon  the 
trst  mortgage  alone,   and   against  the  assignees  for  a 
foreclosure  or  sale,  and  that  the  deficiency  if  any  may  be 
proved. 

The  first  mortgagee  insisted  that  he  might  tack  the 
judgment  to  the  mortgage,  and  that  he  should  be  paid 
Ml  before  the  second  mortgagee. 

The  Iftaster  of  IIm  Rofls.  '<  My  (^inioa  continues  clear* 
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JvdgaeBtftBd  ly  that  tbe  subsequent  bankruptcy  cannot  in  any  degree 
"********.  afiTect  the  mortgagee ;  who  before  the  bankruptcy  has  a 
complete  lien  upon  the  land  as  well  for  the  judgment  a$ 
the  mortgage  debt.  The  statute  relates  only  to  judg- 
ments  that  continue  merely  >sQch  at  the  time  of  the  bank- 
ruptcy ;  not  to  those,  which  have  acquired  all  the  effec 
of  an  actual  mortgage ;  as  is  the  case  of  a  judgment 
obtained  by  a  party  having  an  antecedait  mortgage. 
Baker  v.  Harris,  16  Ves.  397. 

This  is  a  very  important  subject,  and  it  is  probable 
that  cases  will  occur,  in  which  it  may  still  be  farther 
investigated. 

Judgments  and  mortgages  were  expressly  noticed  by 
the  legislature,  in  the  case  of  bankruptcy,  in  the  same 
statute,  v)z.  in  the  21  Jac.  c.  19.  s.  13. 

By  section  9,  judgments  whereof  there  is  no  execution 
or  extent  served  or  executed  upon  any  lands,  goods  or 
other  estates  of  the  bankrupt,  shall  not  be  relieved  for 
more  than  a  rateable  pait  of  the  just  and  due  debt  with 
the  other  creditors. 

A  judgment  unexecuted  is  therefore  against  other 
creditors  in  bankruptcy  of  no  higher  obligation  than  any 
simple  contract  debt 

By  section  13,  of  the  same  statute,  all  conditional 
estates,  viz.  mortgages,  must  be  redeemed  by  the  com- 
missioners  or  their  assignees. 

If  A.  has  a  judgment,  he  must  have  a  dividend  only  ; 

if  B.  has  a   mortgage,  he  must  be  paid  in  full,  if  the 

'    estate  is  of  sufficient  value.   I  cannot  think,  then,  that  the 

legislature  intended  that  A.  was  also  to  be  paid  in  fall  out 

.  of  the  premises,  if  he  got  an  assignment  of  B.'s  mortgage. 

The  legislature  has  expressly  declared  that  a  creditor 
by  a  judgment  unexecuted,  shall  have  no.  preference  to 
the  prejudice'  of  other  creditors. 

A  mortgagee  of  a  copyhold  cannot  tack  a  judgment 
to  his  mortgage,  because  no  judgment  can  affect  that 
estate.     HeirofCanrumw.  Pack,  6  Vin.  222.     17 15. 

Would  not  the  reason  be  equally  applicable  in  bank- 
ruptcy, viz.  that  the  mortgagee  shall  not  tacka  judg- 
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me&t  to  his  mortgage  of  a  bankrupt's  estate;  beaanse^no  Jodgnei^t  an* 
jodgmeot  anexecuted  wHt  affect  a  bankrupt'9  estate  ?  ' 
Tlie  law  with  respect  to  tacking  judgments  to  mort- 
gages will  be  true  with  respect  to  the  mortgagor  him- 
selfy  his  heir  at  law,  and  executor,  when  no  bankruptcy 
intervenes ;  but  it  seems  to  be  irreconcileabte  with  the  sta- 
tate  and  the  interest  of  the  other  creditors  that  a  judg- 
ment 8:)Ould  be  paid  in  full,  merely  because  it  has  been 
obtained  by  the  same  person  who  has  a  mortgage  from 
the  bankrupt. 

Where  there  is  a  mortgage,  a  judgment  recover^  by 
the  first  mortgagee,  and  then  a  second  mortgage,  if  the 
estate  is  only  sufficient  to  pay  two  out  of  the  three,  there 
might  be  some  reasou  to  prefer  the  judgment  to  the  sec6nd 
mortgage,  because  that  would  make  no  diflference  to  the 
creditors. 

But  if  the  estate  is  sufficient  to  pay  all,  then  the  cre- 
.ditors  have  reason  to  object  that  the  judgment  creditor 
*  should  be  paid  in  full  to  their  loss  and  prejudice. 

The  eAect  of  a  judgment  united  to  a  mortgage'  in 
bankruptcy  will  probably  some  time  undergo  further 
consideration. 

Where  there  was  a  judgment  confessed  by  the  bank*- 
rupt  to  Orlebar,  and  then  he  articled  to  sell  his  estate, 
bat  became  a  bankrupt  before  a  conveyance,  part  of  the 
purchase  money  being  paid,  and  6602.  remaining  unpaid, 
Orlebar  brought  his  bill  against  the  purchaser,  the  bank- 
rupt and  his  assignees,  to  have  the  650^  paid  to  him  in 
satisfaction  of  his  judgment ;  but  the  court  (the  Master 
of  the  Rolls)  dismissed  the  bill,  having  observed  that  the 
•assignees  upon  conveying  the  estate  to  the  purchaser 
must  receive  the  6502.  and  that  Mr.  Orlebar,  the  judgment 
creditor,  must  come  in  for  a  proportion  only  with  the 
rest  of. them.     Orkbar  v.  Fletcher,  1  P.  Wms.lSl. 

In  that  case  it  is. stated  that  it  seemed  to  be  agreed 
that  if  a  trader  seized  of  land  in  fee  should  confess  a  judg- 
ment to  A.  and  then  sell  the  land  to  B.,  and  afterwards 
become  a  bankrupt,  though  A.  the  judgment  creditor 
couid  not  comft  iQ  upon  the  bankrupt's  estate  for  any 
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Jraj/MA'^idi  tt<^  ttan  Ms  im>t><Mrtloii  wtth  the  vffhte  creditors,  jet 
"**      *'       he  irbuld  be  at  liberty  to  extend  lAs  jadgmeot  age&nst 
tile  put^biSm  who  bought  the  land  prior  to  tlie  bekik* 
tttptcy. 

The  difttittlty  WnnistM  in  this,  that  the  jadgteeat  is  a 
lite,  whldh  Is  to  be  pYefeinred  to  a  sabseqneDt  moit* 
*gag^ ;  the  'sab#^ent  mortgage  Is  to  be  preferred  to  tiie 
'general  debts  of  creditcrrs,  and  the  general  debts  m  Imak^ 
mptey  are  upon  an'eqaaiity  with  the  judgment 

These  rights  and  interests  are  difficult  to  be  ^recoiH 
*o3ed ;  but  a  Judgment  united  with  a  mortgage  I  cannot 
-think  was  intended  to  be  treated  as  amortgage  against  Aa 
'gederal  creditors  whef«  the  debtor  became  a  bankrupt. 

The  bankrupt  was  indebted  to  the  petitioner  in  the 

'aiim  of  460M.  but  he  had  a  mortgage  of  certain  copyliold 

premises,  which  the  petitioner  stated  could  not  be  soU 

*A>r  more  than  8000/.  and  if  they  were  sold  for  more,  he 

would  waire  all  benefit  frotn  the  sale  beyond  that'snun. 

He  therefore  prayed  to  prore  1600/.  and  to  be  admil- 
ted  to  vote  in  the  choice  of  the  assignees  to  thiit  amount. 
It  'had  been  the  practioe  of  some  commissioners,  tht 
chancellor  thought  the  practice  reasonable,  and  made 
the  order.    Ejiparte  NuriHy  Mih  Dee.  1818. 

When  the  titie  to  the  mdrtgage  is  clear  there  eaai'fae 
no  objection  to  this  practiee,  because  if  he  were  to  gh^ 
up  the  whole  mortgage  be  wootd  clearly  have  %  right  to 
-prove  die  whole'  debt 

He  sa^s  that  he  wishes  the  mortgage  to^staad  asm 

^aecarity  only  for^a  certain  part  of  his  debt :  if  them  tew 

^surplus  ^pon  that  part  it  will  go  to  the  assignees ;  «ad  if 

••there  is  a  deficiency,  he  will  afterwards  be  allowed  to 

prove  that,  Justus  if  the  moHgage  had  been  only  to  the 

extent  of  the  limit  he  fixes  upon ;  bat  the  whole  te^ 

debt  bearing  interest,  which  must  be  reckoned  to  the 

date  of  the  commission.     But  see  the  contrary,  p.  121, 

4r  123,  pos^. 

If  there  is  a  deficiency  to  be  proved,  teterest  tmst  be 
fMkoned  only  to  the  date  of  Ifce  commission.  Ajporfo 
Jfadjg^,  4  Ffes.  IW.    See  Vol.  1.    81  J.-lPc.  ».ts.  IS. 
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If  IhtfB  is  a  sarplQs  the  interest  muft  he  calculnted  to 
tte  time  of  the  sale,  and  9till  further  till  the  mortgage 
receives  bis  principal. 

If  the  proceeds  wjU  pay  the  principal  and  interest 
bejond  the  date  of  the  conmiissioQ,  but  not  to  the  tim^ 
of  tfie  sale,  the  mortgagee  will  b^  entitled  to  the  whole, 
kot  vill  have  no  right  to  prove  any  thipg  uoder  the 
eoK^BMsioii. 


EQUITABLE  MORTGAGE. 

Lard  Eldon  has  declared,  it  has  long  been  settled  that 
a  mer^  deppsii  of  title  deeds  upon  an  advance  of  nroney, 
without  a  word  parsing,  gives  an  equitable  lien,  tlxparte 
Langstony  17  Fes.  230. 

Tb?  following  is  the  first  report  and  decision  upon  tiie 
labji^: 

A  lease  having  been  pledged  by  at  person  (who  after- 
wards became  a  bankrupty)  to  the  plaintiff  as  a  security 
for  a  sum  of  money  lent  the  bankrupt,  th^  pledgee  brought 
this  bill  for  a  sftle  of  th^  leasehold  estate.  . 

Mr.  LIpyd,  fpr  the  plaintiff  merely  stated  the  cftse,  and  oeporu  of 
ft|tt  tbe  plaintiff  bad  a  lien  upon  the  estate.  ^**^* 

Mr.  K^enyon^  for  tjb?  defendants,  the  assignees,  insisted 
tb?  plaiptiff s  claim  was  against  the  law  of  the  land,  for 
that  it  would  be  charging  land  without  writings  which  is 
l^gai^st  t|ie  fourth  plauifie  of  the  statute  of  frauds. 

tiord  Loughborough.  In  this  case  it  is  a  delivery  of 
fte  title  t4>  the  plaintifiT  for  a  valuable  consideration. 
The  court  has  nothing  to  do  but  to  supply  the  leebl 
ff^nnalities.  In  aU  these  cases  the  contract  is  pot  to  be- 
performed^  bwt  is  executed. 

Ashu^st^  Lprjl  Coq^missiqn^r.  Where  (be  contract  if 
4>i  a  sale^  aiid  is  adjg^itted  so  to  be,  it  is  an  e^uivopal  act 
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d/eE!**  ®^  to  be  explained,  whether  the  party  was  admitted  as 
tenant  or  as  purchasei'.  So  here  it  is  open  to  espbDa-* 
tion,  upon  what  terms  the  lease  was  deUvered. 

An  issue  was  directed  to  try  with  what  intention  the 
leas^  was  delivered.    Russelr.  Rttssel^  I  Bro.  269.  178S. 

The  policy  of  the  29  Car.  2.  c.  8. "  An  Act  for  the  Pre- 
vention of  Frauds  and  Perjuries,"  was  this,  vis.  though 
every  parol  engagement  is  binding  by  moral  law  and  jus^ 
tice,  and  it  is  actual  dishonesty  not  to  fulfil  it,  yet  it  was 
found  by  experience  that  when  these  parol  engagements 
were  carried  into  effect  in  courts  of  justice,  witnesses 
were  brought  to  swear  to  contracts  and  engagements 
which  either  never  existed,  or  which,  if  they  had  any 
existence,  were  very  different  in  their  terms  and  condi- 
tions from  those  sworn  to  in  the  public  court.  The 
legislature  therefore  thought  that  the  sum  of  injustiee 
would  be  the  least,  if  the  contracts  specified  in  the  sta- 
tute were  not  enforced  in  any  court  of  justice,  unless  evi- 
dence of  them  was  produced  by  a  written  agreement , 

The  statute  enacts  that  no  interest  in  laud  except  a 
lease  not  exceeding  three  years  shall  be  granted  or 
created  by  any  agreement,  unless  there  is  a  memorandum 
or  note  of  it  in  writing  signed  by  the  parties,  or  by  an 
agent  authorized  by  writing.  The  decision  by  Lord 
Rosslyn  was  afterwards  adopted  by  Lord  Thurlow. 

But  Lord  Eldon  and  Sir  William  Grant,  have  frequently 
declared  that  the  decision  of  Russel  v.  Ruasel^  is  directly 
contrary  to  the  letter  and  spirit  of  the  above  statute,  and 
admits  all  the  fraud  and  perjury  which  the  statute  was 
intended  to  prevent. 

The  bankrupt  had  put  the  title  deeds  into  the  hands 
of  his  wife  as  a  security  to  replace  stock.  They  remain- 
ed ill  a  trunk  of  which  she  kept  the  key  till  he  became 
bankrupt. 

Lord  Eldon  held  that  this  could  not  be  considered  a  de- 
posit constituting  an  equitable  mortgage.  That  no  case 
had  gone  the  length  of  declaring  a  deposit  in  the  hands  of 
a  third  person,  abstracted  from  both  was  such  a  mort- 
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gage,  though  it  was  the  intention  of  tike  parties  that  the  Depotit  •f 
deposit  should  have  that  effect     Eocparie  Comings  9  Ves.  ^•'*'  '* 

115. 

Where  part  of  the  title  deeds  only  were  deposited ,  but 
tkere  was  a  written  declaration  that  the  whole  estate 
diottld  be  a  security  for  the  debt.  Lord  Eldon  ordered 
the  estate  to  be  sold  upon  the  usu&l  terms  of  the  general 
order.     Exparte  WetheraU,  1 1  Vea.  398.     1806. 

Upon  an  application  to  discount  by  the  bankrupt  then 
indebted,  a  lease  was  deposited :  Lord  Eldon  held  it 
subject  to  that  and  the  former  debt,  Exparte  Haigh, 
llFe8.40S.     1805. 

Title  deeds  were  deposited  by  a  debtor  with  his  cre- 
ditor, that  his  attorney  might  draw  a  proper  mortgage 
of  the  premises  from  the  debtor  to  the  creditor ;  but  the 
debtor  died  before  he  executed  the  mortgage :  Sir  William 
Grant  held  that  the  creditor  could  have  no  benefit  from 
the  possession  of  the  deeds  as  a  mortgage.  Tbe  deeds 
were  not  deposited  as  a  security,  but  as  a  preparation  for 
a  security.     Norris  v.  WUkinaon,  12  Ves.  192.     1806. 

He  expressed  a  strong  disapprobation  of  Russel  v.  /Ztit- 
9d,  as  admitting  of  alJ  the  fraud  and  perjury  which  the 
27  Car.  2.  c.  3.  was  intended  to  prevent. 

If  a  deposit  of  deeds  was  intended  to  bind  the  lands  as 
a  security,  it  would  be  easy  to  do  it  effectually  by  a 
memorandum  of  two  lines. 

The  petitioner  claimed  the  usual  relief  in  bankruptcy 
Jipon  the  deposit  of  a  lease  ;  and  the  question  was,  whe- 
ther it  was  intended  as  a  security  for  the  debt  then  due, 
or  to  become  due,  or  for  the  latter  only  ? 

The  chancellor  ordered  the  lease  to  be  sold,  and  the 
commissioners  to  inquire  in  respect  of  what  debt  it 
was  deposited,  and  the  produce  of  the  sale  to  be  applied 
accordingly.     Exparte  Mountford^U  Ves.  606.  1808. 

Upon  a  petition  by  an  equitable  mortgagee  to  tbe 
chancellor  for  an  order  that  the  premises  might  be  sold 
by  the  assignees  for  the  usual  purposes  ;  it  was  contend- 
ed that  the  petition  was  unnecessary ,that  tbe  estate  might 
he  sold,  under  the  general  order. 
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Dcpoiftof  Lord  Eldon. — I  rather  doubt  whether  it  would  be  ptOip 

deeuf.  ■ 

vident   to  extend  the  general  order   to  a    mere  ^Hit- 
able  mortgage. 

We  have  often  had  extremely  nice  and  diflScult  qnes* 
tions  of  fact,  arising  with  regard  to  equitable  mortgage. 

I  apprehend,  Lord  Rosslyn  connidered  the  general  orddr 
as  applicable  only  to  legal  mortgages.  I  shall  make  the 
order  upon  this  petition  ;  and  if  it  should  prove  expe* 
*  dient  to  Extend  the  general  order  to  equitable  mortgages, 
it  will  be  better  to  declare  that  by  a  supplemental  order. 
Hxparte  Payler,  16  Fee.  434. 

Since  this  case  the  commissioners  in  every  instaace  of 
an  equitable  mortgage  can  act  only  by  the  special  au? 
thoriiy  of  the  chancellor. 

Where  there  was  a  deposit  of  title  deeds  of  leasehold 
premises  of  the  value  of  8000^.  for  an  advance  of  4000/* 
and  two  or  three  days  afterwards  an  application  for  an<H 
ther  advance  of  3500Z.  the  lepders  expressing  reluctance, 
the  borrower  observed  they  ran  no  risk  as  the  premises 
were  worth  near  8000^ ;  and  a  few  days  afterwards,  on 
the  day  upon  which  the  borrower  committed  an  act  of 
bankruptcy,  he  gave  a  written  memorandum,  declaring 
that  the  premises  were  charged  with  the  aforesaid  sumi, 
and  he  ratified  and  confirmed  the  same. 

This  was  a  clear  case  without  the  assistance  of  the 
written  memorandum,  by  which  the  agreement*  of  the 
parties  appeared  that  the  deposit  was  to  be  a  security 
for  the  second  advance.  Exparte  LangetoUy  17  Fee. 
227.    1  Rose,  26.     1810. 

Morgan,  a  keeper  of  a  public  house,  had  deposited 
his  lease  with  Meuxand  Co.  Morgan  applied  to  Coombe 
and  Co.  to  pay  the  debt  for  him,  which  they  did,  and 
received  the  lease  from  Meux  and  Co.;  but  before 
Coombe  received  the  lease  Morgan  had  committed  in 
act  of  bnnkruptcy,  on  the  10th  of  January,  iSlO.  Mor- 
gan executed  on  the  20th  of  January  a  warrant  of  attor«> 
ney,  with  a  defeasance,  in  which  he  recited  that  he  hid 
deposited  with  Coombe  and  Co.  his  lease  as  a  secnrity 
for  the  money  they  had  paid  for  him.    Coombe  |>e(i* 
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tiaxd  for  a  «ate  of  the  premises  as  au  eqiailnJble  w>rU  ^^j^^ 
pife.    The  petition  wa^  dismia^ed. 

The  reason  of  Lord  Eldon  is  not  dearly  e^^pressed. 
It  seeois  to  be  that  Coombe  had  taken  the  depiesit  from 
lloigaa  on  the  2Qth  Januavy»  when  he  had  Qommitted  w 
act  of  bank? uptcj,  and  therefore  he  cQuid  not  have  tha 
benefit  of  it;  that  tb^  deposit  could  not  be  better  Ihaa 
an  actual  mortgage^  which  >7  the  recital  oi  th.Q  defea- 
lanee  was  made  after  the  act  of  bankruptcy.  JS^^pqrU^ 
Cmrnb^,  1  Ao^,  i6S.     17  F^.  369.     1810. 

If  that  is  apt  th^  meaning  of  the  4eoi«ion|,  I  do  npt 
aaderataod  it.  If  it  were  a  secret  act  of  bankruptcy^  at 
the  commission  did  not  issue  till  the  August  following^ 
surely  tbe  deposit  by  the  46  Geo.  3  must  \ie  as  avail- 
able as  jf  ao  act  of  bankruptcy  had  been  committed. 

A  mortgage  and  a  deposit  must  be  incli|de4  under  th^ 
words,  conveyance^  contracit^  or  otkef  deaimg  ofid 
tr^Maction. 

In  a  qase  of  a  deposit,  ther?  wail  a  written  ^^daratiaa 
that  it  was  a  security  for  mon^y  advanqed  ^  upon  thp 
usoal  petitipn  by  the  creditor,  to  ht^ve  the  4?P^it.  a9l4« 
and  to  have  the  benefit  of  it 

The  chancellor,  Lord  EHdon,  said,  thc^t  there  b^ing  % 
writing  it  could  not  be  considered  a  deposit  by  n  parol 
declaration,  or  agreement;  and  tbe  written  agreement 
could  not  be  received  without  a  stamp  ;  b^t  he  woijil^ 
give  them  leave  to  get  it  stamp^  by  the  cpmmi^ipners, 
if  they  would  stamp  it  upon  paying  the  penaltiesf. 

In  every  case  of  a  deposit  it  wq^ld  be  advise^bi^  tbflt 
there  should  be  a  memoranduip  signed  by  both  pftr^p^ 
declaring  the  purpose  fpi  which  tbe  deppsit  w{^  m^Q»^ 
md   that  it   ibonld   be    iftanipe^   with   an    agreement 
stamp. 

A  defofit  pf  tb?  copies  pf  the  cpurt  roUfk  pf  popyi- 
Md  premise  as  a  security  for  qioneyi  js  an  equitable 
owlgagf.  hofd  £)ldon  still  pxprefKiog  ^isapprobatipn 
of  the  original  ma^  wd  he  cpul4  npt  distingl^ish  tbia 
case,  and  ordered  th»  prenusfpi  W  )>e  9pM,  S^V^t/i 
Wamer,  1  Jtoee,  286.    1812. 
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_^     *  Where  two  persons  agreed  to  advance  money  upon 

leasehold  premises,  and  the  lease  was  deposited  only  with 
one,  Lord  Eldon  would  not  order  that  be  who  had  not  the 
deed  should  have  the  benefit  of  the  sale  as  a  mortgage ; 
he  observed  that  those  who  wish  to  render  such  securi- 
ties valid,  have  only  to  require  a  short  memorandum  in 
writing.     Exparte  Whiibread,  1  Roee,  299.  l8liJ. 

Where  there  was  a  covenant  not  to  assign  a  lease 
without  the  licence  of  the  landlord,  and  the  lease  was 
deposited  as  a  security  for  a  debt,  Lord  Eidon  held, 
the  deposit  was  not  a  forfeiture  ;  but  he  could  not 
order  the  estate  to  be  sold  without  the  consent  of  the 
landlord. 

He  said  there  might  be  a  difficulty  in  getting  back  the 
deed  out  of  the  hands  of  the  depositary.  Exparie  Abdy^ 
April  13,  1813. 

Where  there  was  a  deposit  for  a  particular  purpose 
by  a  written  agreement.  Lord   Eldon  held,  it  might  be 
enlarged  to  cover  further  advances  by  a  parol  agree- 
'  ment.  It  would  not  be  necessary  to  give  back  the  de- 

posit and  the  written  agreement,  and  to  take  them  again. 
The  understanding  of  the  parties  would  not  do  without 
evidence  of  an  agreement     But  a  conversation  at  the 
time  of  the  advance  with  a  reference  to  the  depoi^it  might 
be  evidence  of  such  an  agreement.  Exparte  Kensington, 
April  13, 1 81 3. 
A  Meond  mort-      Where  there  is  a  deposit  of  the  title  deeds  as  a  secu- 
jSfiLI'l^.*  rity,  and  then  a  sale  of  the  premises  subject  to  the  first 
incumbrance,  the  commissioners  cannot  sell  the  estate 
upon  the  application  of  the  mortgagee  to  the  chancellor, 
if  the  vendee  will  not  join.     The  vice-chancellor  said, 
it  was  a  proper  case  for  a  bill.       Exparte   Tophamy 
Maddock's  Reports,  SS.   1815. 
fs^mk  %  petition      Upon  a  petition  by  an  equitable  mortgagee  to  have  the 
fcilw  toM  b '*'  P^'^oJises  sold,  and  permission  to  prove  the  difference, 
one^iioima      the  costs  of  the  application,  including  those  of  the  as- 
dcp^illed  M  •    signees,  must  be  paid  out  of  the  proceeds  of  the  estate, 
iteurity,  the     Exporte  Garbutty  2  Rose,  78.  1814. 

eoili  must  b« 
paid  out  of  the 
proceeds. 
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The  chancellor  has  decided  the  contrary  since,  and  No  proof  where 
that  he  who  takes  so  defective  a  title  shall  paj  the  costs.  ^^J!^  "rHen° 
Smith  took  from  Harvey  two  leases  and  a  quantity  of  ^»**»«>"«  ?»^»I»jr 

..  ,  up  the  security, 

plate  as  a  security  for  his  debt.     Harvey  afterwards  as*  except  by  order 
signed  all  his  stock,  and  continued  in  possession.  ^i^**^*"" 

A  commission  was  afterwards  issued  against  Harvey. 

Smith,  who  was  a  creditor  to  the  amount  of  £8021, 
presented  a  petition  that  he  might,  after  a  valuation  of 
ail  the  property  assigned  to  him  at  £1190,  be  permitted 
to  prove  the  remainder. 

The  chancellor  said,  the  former  cases,  exparte  Nunn 
and  expfirte  De  Tastet,  were  exceptions  to  the  general 
mle.  It  must  depend  upon  the  discretion  of  the  chan- 
cellor to  relax  the  rule.  Here  the  assignment  of  the 
stock  was  an  act  of  bankruptcy.  There  is  nothing  in 
this  case  to  take  it  out  of  the  general  practice.  The 
petitioner  may  prove  the  remainder  of  his  debt,  except 
so  much  of  it  as  extends  to  the  deposits,  and  as  to  that 
it  must  stand  over  till  the  value  of  it  has  been  regularly 
ascertained.  Exparte  Smith  re  Harvey^  2  Roae^  63, 
1818.    1  Ves.andBea.  518. 

If  a  mortgagee  gives  notice  to  the  tenant  to  pay  the  The  •ui^Bcei 
lent  to  him,  and  he  pays  it  to  the  assignees  of  the  mort-  "*•  ^nt  re^ 
gagor,  the  chancellor  will  not  order  them  to  pay  the  cei?ed  to  tko 
rent  to  the  mortgagee ;   if  the  mortgagor  receives  the  "»•'*«•»«•»• 
xeniSy  no  court  will  compel  him  to  pay  them  over  to  the 
mortgagee.     Exparte  WiUon^  in  the  matter  of  Stuart^ 
1  Ao8e,444.    2  Fee.  and.  Bea.  262. 

Lord  Eldon  has  decided,  that  where  title  deeds  have 
been  deposited  as  a  security  for  the  advan(;e  of  a  sum  of 
money,  or  a  debt  to  be  contracted  to  a  certain  extent, 
that  limit  may  be  enlarged  by  a  parol  agreement,  for  it 
might  be  done  by  delivering  back  the  deeds  and  taking 
them  again  with  the  latter  parol  agreement. 

But  where  a  regular  conveyance  or  a  legal  mortgage 
was  made  as  a  security  for  debts  to  be  contracted  to  the 
amount  of  £5000/  he  held,  that  that  limit  could  not  be 

enlarged  by  a  parol  agreement.      Exparte  Norman^ 

Jug.  6th,  1815. 
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»ep<M^^for  fti-      There  ma j  be  an  equitable  mortgage  by  a  deposit  of 
ftod  BMy  be      deed*  for  fature  advances,  and  it  ma j  either  by  a  written 
^^wluum,  ^^  P^^oi  declaration  extend  to  new  partners  in  the  firm 
advancing  the  money. 

Where  stock  is  settled,  and  the  bankrupt  has  an  eqiiita* 

ble  interest  in  the  stock,  a  deposit  of  the  settlement  will 

transfer  the  bankrupt's  equitable  interest.    Expcurte  Ken* 

Hngton,  2  Ve&.  and  Bea.  79.  I81S. 

Whether  an  ex-     Thompson,  Chief  Baron — "  It  does  not  seem  to  me 

prf  ferre<i  to  an  ueccssary  that  we  should  enter  into  the  general  question, 

equitable  raort-  whether  in  every  case,  deposit  of  title-deed  to  secure 

iMtitoftfae       money  lent,  shall  be  considered  as  constitoting  an  equi* 

table  lien  against  the  crown.  From  some  eases,  however, 

it  seems  that  it  cannot  be  so  considered.**    Brtn^fhton  Vp 

Davis  and  Atiomey^Generaly  1  Price^  28S. 

But  no  principle  is  stated  for  the  decision,  and  as  the 
law  in  the  case  of  title  deeds  deposited  for  a  security 
does  not  in  any  degree  depend  upon  the  bankrupt  sta- 
tutes, it  would  be  a  strange  inconsistency  if  what  is  a 
title  against  a  subject  in  equity  should  not  be  a  title 
against  the  crown. 


title-deedf. 
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Pawns.  A  pawn  or  pledge  deposited  as  a  security  is  express- 

ly within  the  words  of  the  21  Jac.c.  19. ;  but  it  canuot 
,be  considered  a  mortgage  within  the  words  of  this  geae« 
ral  order. 

Lord  Eldon  has  lately  held  that  in  all  cases  of  lj#aS| 
the  commissioners  shall  not  sell  the  property  without  a 
special  order  from  him,  because  in  the  cases  of  liens,  m 
in  the  cases  of  depoats^  there  are  generirilj  qpeoia)  cir- 
cumstances. 


Til  the  case  ef  a  pawn  or  pledge,  as  in  the  case  of  a 
deposit  of  title  deeds,  it  would  be  pradeat  always  (^ 
have  a  written  memorandum  for  what  debt  the  pledge 
was  TQtended  to  be  a  security  ;  but  a  written  agrees 
MDt  in  the  case  of  a  pledge  is  not  required  by  the  law* 

If  there  is  an  existing  debt,  and  then  money  is  bof ^ 
rowed  upon  a  pledge,  the  pledge  is  not  a  security  for 
fte  pre-existing  debt,  unless  there  is  an  express  agree- 
nent;  but  the  pledge  will  be  a  security  for  all  future 
idvaooes,  because  the  lender  having  required  the  se* 
CQrity  of  the  pledge  for  one  advance,  it  may  be  pre* 
tomed,  that  he  would  require  the  same  security  for 
aD  fdture  advances  as  far  as  the  Value  of  the  article  . 
would  extend. 

As  where  jewels  were  pledged  for  a  sum  borrowed, 
and  three  more  sums  were  borrowed,  for  each  of  which 
the  pawner  gave  his  note  without  taking  notice'  of  the 
jewels,  it  was  decided  that  the  executors  of  the  pawner 
shoald  not  redeem  without  paying  the  money  on  the 
notes.  Demainbray  v,  Metcalfe  2  Fer.  691.  Pre.  Ch. 
419.    I  Att.  236. 

This  was  so  considered  by  Lord  Hardwicke ;  but  it  did 
Bot  occur  to  him  that  as  against  creditors  the  rule  might 
be  more  strict,  and  that  the  pawnee  should  not  have  the 
advantage  of  the  pledge  for  further  advances  without  all 
express  agreement. 

It  seems  to  have  been  ao  considered  by  Lord  Thurloir 
ttd  the  Master  of  the  Rolls. 

Where  a  customer  was  indebted  to  his  banker  four-^  Whether  a 
tees  hundred  pounds,  he  gave  a  pledge  with  a  declara-  r/*^S*r%'rS!er 
tion  that  it  was  a  security  for  l(K)02.  and  died  indebted  adfrtncei.   . 
to  the  banker  fifteen  hundred  ponnds,  Lord  Thurlow 
beld  that  it  should  only  be  a  security  for  the   UKX)/. 
In  that  case  a  bill    had   been    filed  by  the  creditors, 
yanderzee  v.  WiUis,  3  Bro.  21. 

Where  a  policy  of  insurance  had  been  deposited  as  a 
pledge  for  1000^  and  then  a  promissory  note  was  given 
^  tte  pawnee  for  3002.  more,  and  afterwards  the  party 
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assigned  all  his  estate  to  a  creditor  iu  trust  for  the  bene- 
fit of  all  his  creditors. 

The  Master  of  the  Rolls  held  that  the  pawnee  could 
not  tack  the  SOOl.  to  his  debt  for  which  he  had  the 
pledge,  but  that  the  assignee  might  redeem  by  paying 
the  1(H)0Z.  the  original  debt  only.  Adams  v.  Claxton^ 
6  Fee.  226.     1801. 

These  cases  have  weakened  the  authority  of  Demain" 
bray  v.  Metcalf;  and  probably  in  bankruptcy,  where 
there  was  a  pledge  for  money  lent,  and  farther  advances 
upon  notes  or  bonds  without  any  notice  of  the  pledge, 
the  assignees  of  the  bankrupt  would  be  permitted,  both 
in  a  court  of  law,  find  in  equity,  to  redeem  the  pledge 
upon  paying  only  the  sum  for  which  it  was  actually 
pledged. 
A  pawn  for  an  It  has  been  decided  that  if  there  is  a  loan  upon  an 
vunnottt  oan.  ^gu^|^jQ^g  contract,  and  a  pawn  is  deposited  as  a  secu- 
rity, it  may  be  recovered  back  upon  tendering  the  sum 
advanced  with  legal  interest.  Fiizroy  v,  GwilUm,  1  T. 
-ft.  15». 

In  such  a  case  though  the  pawnee  might  retain  till 
he  was  paid  the  principal  with  legal  interest,  yet  if  there 
was  a  deficiency,  the  chancellor  would  not  permit  him 
to  prove  it,  as  no  proof  can  be  made  in  bankruptcy  for 
money  lent  upon  an  usurious  contract. 
No  lien  beyond      The  possessor  cannot  give  the  pawnee  a  right  beyond 

th«  interest  of       '  i     *  i.     ^i.  ^  . 

iijc  pawnor.  What  he  the  pawner  possesses,  as  a  tenant  or  possessor 
for  life  cannot  pawn  or  pledge  so  as  to  bind  the  person 
in  remainder,  though  the  pawnee  was  ignorant  that  the 
possessor  had  an  interest  for  his  life  only.  Hoare  t. 
Parker,  2  T.  R.  376. 

In  the  case  of  Dcmainbray  v..  Metcay^,  the  pawnee 
pawned  the  jewels  again  for  a  large  sum,  and  the 
owner  was  obliged  to  redeem  them  from  the  second 
pawnee  by  paying  all  that  he  had  advanced ;  but  that 
part  of  the  case  I  should  apprehend  would  not  now  be 
considered  as  law. 

A  fiMtor  cannot     A  factor,  who  has  by  the  nature  of  his  employmeat 
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ai^bority  only  to  seU,  cannot  pawn,  so  as  to  give  tbc 
pawnee  any  lien  against  the  principal. 

Ltord  Ellenborough  and  the  court  of  King's  Bench  late- 
ly declafed  that  it  had  been  decided  ever  since  the  case 
ot  Futerwnr.  Tiishy  2  Sir.  1178,  that  a  factor  cannot 
pledge.  The  pawnee,  though  he  has  no  knowledge  that 
the  pawner  is  only  a  factor,  can  acquire  no  lien  against 
the  prtncipaL  Martini  v.  CoUs^  1  ifau.  and  Selw,  140. 
1813. 

Lord  Ellenborough  in  his  judgment  observed,  ^*  where 
indeed  a  factor  by  the  assent  of  his  principal,  exhibits 
himself  to  the  world  as  owner,  and  by  that  means  ob- 
tains credit  as  owner,  the  principal  will  be  liable  who 
furnished  the  means :  that  was  so  decided  before  me  at 
Guildhall,  and  this  court  afterwards  refused  a  new  trial/' 
De  Leira  v.  Edwards^  ibid. 

That  was  in  fact  the  same  as  if  the  tsustor  or  agent 
had  express  authority  either  to  sell  or  to  pledge. 

But  a  banker  who  has  a  bill  placed  in  his  hands,  in-  Abanktr 
dorsed  in  blank,  in  order  to  receive  the  amount  when  P*^"; 
due,  may  pledge  it,  for  he  has  still  the  greater  power  of 
discounting  it.  Collins  v.  Martin^  1  Bos.  and  Pul.  64S^ 
1797. 

The  customer  might  prevent  his  banker  both  from 
discounting  or  pledging  by  a  restrictive  indorsement,  by 
directing  it  to  be  paid  to  the  banker  only. 


LIEN. 


The  law  of  hin  is  nearly  connected  with  that  of  mort-  ^^^^  *" 
gages  and  pledges. 

A  lien  is  a  right  to  hold  or  detain  property  from  the 
owner  till  a  certain  sum  of  money  or  a  reasonable  sum 
^  paid  by  tiie  owner  to  the  person  in  possession.     This 
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baeonci  a  maieriftl  put  of  the  fow  of  iMuikmytef  » W- 
cause  wherever  the  possessor  has  such  a  lieo  against 
the  oimer,  if  the  owner  becomes  a  baukrvpt*  the  pos- 
aeisor  has  tlie  aame  lieu  against  the  assignees. 

This  aum,  which  is  4«e  to  him  as  a  ii^a,  he  will  re* 
eeiTe  in  fall ;  but  if  he  had  no  lien  upon  the  bankrop^a 
propertj,  then  it  would  be  a  debt,  upon  wbieb  be  mnat 
receive  a  dividend  onlf  like  the  other  inreditorf. 

Whenever  then  this  lien  exists,  it  has  precisely  the 
sasMs  effect  in  baftkiwptcjr  as  a  mortgage  or  a  pledge.  If 
Hie  aasigneas  wiU  w^  red#m  the  article  by  paying  the 
liea  in  fiiU,  the  possfMer  mwt  petition  the  chancellor  to 
have  the  artiele  sold  before  the  commissioners,  and  that 
be  may  be  paid  the  extent  of  his  lien»  and  if  there  ia  a 
deficiency,  that  Uiat  deficiency  may  be  proved  under  the 
commission. 

l>epositarie0  or  bailees  in  general  bavf  ^^  lien  for 
the  labour,  «rpence,  or  C9ie  which  tbey  are  requested 
by  the  oeraer  or  hajyior  to  bestow  upon  the  article  de- 
posted.  lupkeepers,  carriers,  taylors,  miVers,  dyeri^ 
faniees,  &0*  all  have  such  a  lien  indisputaUy  upon  the 
labour^  care*  aad  peoessary  expeoce  bestowed  ^9m 
things  entrusted  to  them  in  the  line  of  their  business. 

Tbe  object  of  the  law  in  giviug  them  this  advantage 
is  to  jec^re  them  the  prompt  payment  of  what  is  the  rea- 
sonable reward  of  tbeir  labour  and  service,  from  the  in* 
convenience  the  owner  would  experience  by  having  his 
property  withheld  from  him.  It  operates  as  a  distress. 
If  the  bailee  returns  the  article  thai  he  has  the  same 
beuefit  to  recover  in  an  action,  his  debt,  or  quantum 
meruit^  or  what  he  reasonably  deserved  to  have,  as  every 
other  contracting  party  where  there  is  no  specific  price, 
or  where  no  stipulations  jaie  previously  agreed  upon. 
NoiiMifaip*.  It  hi^  long  been  decided  that  there  is  no  lien,  if  the 
bailee  ceajruetB  for  a  apeeifie  ^oe  &r  Ids  ielbovr  or 
service. 

Obief  lusliee  BeUe,  in  tbe  seeond  ^elaiM  of  his 
AbrtdgaMBt,  p.  92.  be|^  Us  ebapter  Jutdificatiant  tkm, 
ai  jeo  mM  mon  cktimB  al  urn  TaylarM/aiftitppHfu^ 
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i^mmftMt  tmiam  MiU^laUSon  parte  Jimmy    TV.  8  Ja.  HoHen  wherr 

S.  if.  pet  WiUiBWIiS,  cial  MBtnct. 

MesH  feo  oofOract  we  vn  Ta^fiar  qne  il  avera  tant 
fer  ie  feeane  demon  eppareily  il  tm  poet  eax  conserver  . 
tanque  aatUfaction  par  U/ssene.  Tr.  8  Ja,  jB.  U.  per 
WUHama.  Where  he  is  to  hare  Ixmty  'so  nrach,  or  a  cer- 
tm  sam,  the  taylor  caiiiiot  keep  them  till  satisfaction  for 
fte  making. 

This  probably  was  part  of  the  'same  case  reported  by 
Tdverton,  p.  66.  3  Jasc. 

What  Chief  Justice  Popham  isiherc)  made  to -say,  is 
dessrring  of  being  translated  and  repeated. 

Chief  J  QStice  Popham  said^  if  a  man  brings  his  horse 
to  an  inn  and  leaves  ft  there,  withont  any  special  agree- 
itent  but  to  pay,  there  the  innkeeper  is  not  bound  to 
ddiver  the  horse  till  the  owner  has  defrayed  his  charge 
for  the  horse  ;  bat  he  may  justify  the  detainer  of  the 
hofse  for  his  food  and  keeping :  and  when  the  horse  has 
eaten  as  much  as  it  is  worth,  the  innkeeper  upon  a  rea- 
lenable  valuation  may-seQ  him,  and&atis  a  good  Bale 
mlaw.  But  when^here  is  a -special  agreement  to  pay 
upence  for  a  day  and  night,  he  cannot  detain  % 
ilthoagh  the  horse  4ias  ^aten  doable  its  *price,  for  he 
lath  rdied  upon  *ihe  ^contract.  So  if  a  taylor  has  my 
ipparel  to  make,  he  is  not  bound  to  deliver  :it,  'till  he  is 
fsid  for  the  making;  but  yet  fordefirait  of  paymenthe 
eannot  sell,  as  in  the  other  case,  the  horse  may  be  ^sold^ 
hrtaeoneMly  yuia  tekeepingdel  chivaleettmcAargey'quia 
U  m2nge :  me9  ie-keeping  del  apparelnest  aecun  charge, 
^hiodioia  Cfaria'conceeeit.    Oaae  de  BoeMery  ¥elv.  66. 

The  reaeon  is  very  satisfactory,  the  horse  eats,  'but 
theiq^ael  is  no  charge.  It  is  remarkable  that  it  was 
decided  long  afterwards  that  an  innkeeper  has  norightik> 
>ell  a  guest^a  horse  to  pay  his  keep,  except  in  London  and 
Eauter  by  particular  custom.  Jones  v.  Pearle^  1  jSf^.  566. 

Bat  what  is  an  innkeeper  to  do  ^  when  the  home  has 
*«•*»  its  head  off?  l  should  ttink  if  he  sold  it  bondfOe^ 
iMd  was  willing' to  acaouilt  for  the  ^mee,  ttNtt-a'Court  o^ 
^T^ty  would  relieve  ^^nst  the  action^ 
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Mr.  Justice  Croke, .  and  another  judge  being  pres^ 
with  him,  decided  that  where  an  agisting  fiirmer  was  to 
have  so  much  a  week  for  the  cattle  be  took  in  to  feed, 
he  had  no  right  to  detain  them  till  he  was  paid.  Chap- 
many.  AUeriy  Cro,  Car.  271. 

Bj  not  attending  to  this  part  of  the  case,  it  has  I 
think  been  very  erroneously  stated  that  an  agisting  far- 
mer cannot  have  a  lien.  If  horses  or  cattle  are  sent 
to  his  fields  to  be  pastured  without  a  specific  agree- 
ment, I  should  be  inclined  to  think  that  the  courts  at 
present  would  hold  that  he  had  a  right  to  retain. 

Chief  Justice  Holt  is  reported  to  have  said  that  if 
.goods  were  delivered  to  a  manufacturer,  he  might  detain 
them  for  what  he  deserved  for  his  labour ;  but  if  there 
was  an  agreement  for  the  price  he  could  not;  in  that 
case  he  must  rely  on  the  contract,  and  be  in  the  same 
condition  with  other  creditors.  Collins  v.  Ongley^  cited 
in  the  next  case  by  Ryder,  Ch.  J.  from  a  MS.  Selw. 
N.  P.  1289. 

Where  it  was  agreed  that  a  farrier  should  have  half  a 
.guinea  for  curing  a  horse,  and  also  a  reasonable  sum  for 
keeping  it  till  it  was  cured ; 

Chief  Justice  Ryder  held,  that  the  farrier  had  no  lien 

in  this  case,  not  even  for  the  keep ;  that  the  whole  was 

a  special  agreement  which  destroyed  the  right  of  lien  or 

,  detaining.    Brennan  v.  Currinty  Say.  R.  224.    Selwyns 

N.  P.     1289. 

If  there  had  only  been  the  contract  for  a  reasonably 
sum,  it  is  probable  he  might  have  retained. 

If  the  agreement  in  such  cases  were  to  pay  and  receive 

only  what  was  just  and  reasonable,  it  could  .scarcely  be 

considered  a  special  contract;  it  is  the  contract  which 

the  law  itself  makes,  and  nihil  operantur^  qtUB  iaciie 

,msu9U. 

There  is  a  short  note  of  a  case  before  Lord  KenyoD 
atnt9tpnW,  that  a  livery-stable  keeper  has  no  lien :  but 
he  gives  a  sufficient  reason  for  it,  vii.  because  he  relies 
apon  his  contract.  Hunter  v.  BerJUey,  Esp.  N.  P.  MS. 
Li  very-stable,  keepers  generally  contract  for  a  w^tek^ 
payment. 
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But  if  a  gentleman  were  to  send  bis  carriages?,  liorses 
and  dogs  without  aay  bargain  to  be  taken  care  of,  and 
fed  at  a  livery- stable,  I  think  it  is  probable  that  Lord 
Kenyon's  successor  wouKi  i^old  he  had  a  right  to  retain 
tiil  he  was  paid  a  reasonable  compensation  for  the  care, 
labour,  and  expence  incurred. 

If  a  factor  makes   a  special  agreement  with  his  prin-  Factor  making 
Hpal  respecting  certain  goods  deposited  with  him,  as  ^g^il^*     ^^^^' 
that  he  will  pay  him  the  proceeds  as  soon  as  they  are 
sold,  be  has  no  lien  upon  them.     WaUcer  v.  Birch^  6  T. 
R.  268. 

A  solicitor  took  notes  for  bis  bill  of  costs  payable  three  Soiidtiir  taking 

notes. 

months  after  date,  the  payment  of  these  was  secured  by 
a  judgment.  Some  time  afterwards  be  d!aimed  also  a 
li^nupon  all  the  papers  in  his  hand. 

Lord  Eldon  has  gone  into  a  full  consideration  of  the 
subject.  He  says,  the  lien  is  gone  by  the  effect  of  the 
intention  to  substitute  the  special  contract  for.  the  im- 
plied one  ;  the  necessities  of  mankind  requiring  that  the 
goods  should  be  delivered  for  consumption,  it  is  not  to 
be  presunied  that  the.  lien  was  to  be  extended  through 
the  whole  period,  viz.:  of  the  three  months.  ^ 

And  be  concludes  by  saying  that  my  opinion  therefore 
is,  that  where,  these  special  agreements  are  taken,  the 
lien  does  not  remain,  and  be  ordered  the  solicitor  to  de- 
liver up.  the  papers.  Cowellv.  Simpson^  .16  Ve8,21b. 
1809. 

We  have  seen  that  it  is  fnlly  established  that  if  there  is 
a  special  agreement  at  the  first,  when  the  article  is  deli- 
Tered,  there  isno  lien.  Lord  Eldon's  reasoning  and  decision 
will  apply  to  all  cases  both  in  law  and  equity,  viz.  if 
there  is  any  special  agreement  substituted  for  the  implied 
agreement  of  the  qtUinium  meruit,  or  quantum  valebant^ 
whilst  the  depository  ihas  possession  of  the  article  or 
^oods,  the  implied  agreement  is  superseded,  and  the  lien 
is  at  an  end. 

The  wisdom  or  policy  of  the  ancient  Jaw  probably  was 
this.  The  trader  or  person  employed  to  make  up,  re- 
pair, or  take  care  of,  the  ^oods  of  another^  would  gene- 
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ml] J  be  a  public  character :  it  was  safer  that  the  cus- 
tomer should  confide  in  him,  than  that  he  should  confide 
in  every  customer,  who  frequently  might  be  a  stranger. 

The  trader*8  credit  would  depend  upon  the  reasona- 
bleness of  his  charge ;  and  if  it  were  excessive,  and  the 
customer  tendered  what  was  reasonable,  and  objected  to 
the  excess,  even  if  he  paid  it,  he  could  no  doubt  have  re- 
covered it  back  by  the  same  means  by  which  the  trader 
could  have  recovered  what  was  due  to  him  without  the 
assistance  of  a  lien. 

I  have  already  stat^  some  of  the  oldest  cases  upon 
liens.  In  8  Fern.  p.  1 17,  there  is  the  following  remark- 
able case: 
A  lien  afuott  The  plaintiff  being  a  factor  in  Blackwell  Hall,  ad- 
M  ftdminittim.  y^nced  money  to  his  principal,  relying,  as  surmised  in  the 
bill,  on  the  credit  of  the  clothes  resting  in  his  hands  to  re- 
imburse himself  :  the  clothier  died,  the  administrator  sues 
at  law  for  the  cloth :  the  fiurtor  comes  into  equity,  and 
prays  he  may  on  account,  be  allowed  the  monies  he  ad- 
vanced. 

Per  cur.  n<m  aUoeat.  for  if  there  be  debts  of  a  higher 
nature  it  will  be  a  devastavit  in  the  administrator  to  pay 
or  discount  the  plaintilPs  debts. 

But  in  the  case  of  a  bankrupt,  adjudged  by  the  Lord 
Chief  Justice  Hale,  that  where  there  were  deafings  on  ac- 
count that  a  man  should  not  be  charged  with  the  account 
on  the  credit  side,  and  be  put  to  come  in  as  a  creditor 
fbr  the  debt  owing  to  himself,  buit  should  only  ansveer  to 
the  bankrupt's  estate  the  balance  of  Ihe  account.  Oicff- 
faam  V.  Defhy.t  Vem.  117. 

That  was  decided  by  the  Lords  Comoussioners  of  the 
Great  Seal ;  but  I  should  think  it  could  not  be  conaideTed 
as  law  at  present :  a  lien  is  considered  as  a  mortgage,  and 
must  be  redeemed  by  the  personal  representative  of  the 
person  creatiug  the  lien. 

The  court  here  must  have  thought  that  the  fiustor  had 
no  lien  for  money  advanced  upon  the  doth. 

What  is  subjoined  I  conceive  is  the  repmler's  opinion. 
He  confounds,  a  litn  in  bankruptcy  with  a  set-oC  or  s 
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halaQce  of  the  account ;  and  loq|;  afterwa^cU  both  Lord 
H^rdwicke  and  Lord  Northiugtoii  make  the  same  confu- 
sioa,  and  fall  in  the  same  error  in  exparte  Deeze,  and  in 
exparte  Andrews^  Cooke^  443,  see  post. 

After  this  Lord  Talbot  decided  «  tbat  an  attorney  bas  Attonity  Hm  • 
a  lien  upon  papers  m  the  same  mapner  against  as^igaeei 
as  against  the  bankrupt ;  and  though  it  doth  not  arise  by 
ftoy  ejcpress  contract  or  agr^ment,  y^t  it  is  as  effectual) 
being  an  implied  contrc^t  by  |aw/'  Exparte  Bu^K 
7  Fin.  74.  1734. 

The  next  case,  and  the  (rst  that  came  before  Lard 
Hardwicke,  is  exparte  fieeze. 

NichoUs,  a  merchant,  borrowed  of  the  petitioner  600/.  a  p«!k«r'f  |f«. 
apon  his  promissory  note;  he  then  s^nt  him  nte  bales  of  naiiyenoncoai. 
goods  to  pack  and  pres9.  Nichells  became  a  jbwkrupt, 
and  Deeie  claimed  to  retain  the  cloth,  not  only  for  what 
was  due  for  the  packing,  viz.  19/.  but  also  for  all  that 
was  due  upon  the  note.  It  was  agreed  U^at  Lord  Hard- 
wicke  should  decide  it  upon  the  petition  of  Deeze.  Lord 
Hardwicke  decided  that  the  assignees  should  not  redeeqi 
the  hales  of  cloth  without  paying  the  whole  debt  Ex^ 
farU  Deeze,  1  Atk.  228.  1742.  But  the  judgment,  and 
in  that  Lord  Hardwicke  has  said  in  that  case,  cannot 
possibly  befir  examination,  according  to  what  he  hi^n? 
self  and  others  have  since  decided. 

It  is  a  great  pity  that  such  cases  are  preserved,  they 
fluslead  the  student,  and  confound  the  profession. 

Lord  Hardwicke  in  the  next  case  before  him,  exparte 
Ockpidcfiy  six  years  afterwards,  apologized  for  the  case 
of  exparte  Beeze,  by  saying  that,  '<  in  the  petition  ex* 
parte  Deeze  before  me  there  was  evidence,  that  it  i^ 
Qsoal  for  packers  to  lend  money  to  clothiers^  and  tjb^ 
cloths  to  )i>e  a  pledge,  not  only  for  the  work  done  iii;i 
pficki^gy  but  for  the  jioan  of  money  besides.     1  Atk,  236. 

Such  a  lien  may  indisputably  be  good  by  an  expresf 
Veemeut ;  but  there  is  no  such  lien  by  the  common  law, 
^  that  goods  sent  to  be  worked  upon  &hall  be  retaix^^d 
(or  money /ent  Lord  IVIaqsfield  in  his  note  oi  this  ca^, 
observed,  '*  that^  as  to  a  lien  in  thfit  case  fro^^  tl^e  na- 
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lure  and  couri^e  of  dealing,  the  evidence  is  not  clear, 
4  Burr.  2222.  And  from  this  case  it  is  every  where 
stated,  that  a  packer  has  a  lien  for  his  general  balance; 
that  proposition  remains  yet  to  be  tried. 

Lord  Alvauley  has  said,  **  I  can  hardly  conceive  the 
case  exparte  Deeze  to  be  well  reported :  for,  according 
to  the  report.  Lord  Hardwicke  seems  to  suppose,  that 
in  cases  of  bankruptcy,  if  a  person  has  a  lien  to  a  certain 
amount,  there  is  no  harm  in  giving  him  a  lien  to  the 
whole  amount  of  his  claim. 

''  But  to  such  a  proposition  no  lawyer  can  assent.  The 
other  ground  of  determination  supposed  to  have  been 
stated  by  his  lordship,  namely,  the  clause  of  mutual 
credit,  certainly  cannot  be  sustained." '  See  Houghton  v. 
MatthewSy  3  B.  and  P,  486.  post. 

Yet  Lord  Alvauley  adopts  the  decision.  But  when 
all  the  reasons  are  wrong,  there  is  no  great  chanee  the 
conclusion  will  be  right.  In  fact,  this  subject  was  then 
in  its  infancy,  and  Lord  Hardwicke  was  misled  by  Chap- 
man V.  Derby y  ante,  p.  130. 

No  one  possessed  a  clearer  understanding  than  Lord 
Alvauley;  but  would  it  not  have  been  more  cousistent 
xtith  that  understanding  to  have  concluded  that  Lord 
Hardwicke  in  that  case  was  in  an  error,  than  to  have 
adopted  his  decision,  in  opposition  to  the  other  judges  of 
the  court,  which  cannot  possibly  be  reconciled  with  the 
first  principles,  and  the  general  law  upon  the  subject  ? 

JlrtiVuu!?  Hen.  ^^  ^^^  ^^^\  ^^®  ^^^^^  ^^  *  petition  by  a  miller  to 
Lord  Hardwicke,  to  order  the  assignees  to  redeem  all  the 
corn  or  flour  he  had  of  the  bankrupt  in  his  hands,  bv 
paying  wnat  was  due  for  grinding  it,  and  the  whole  of 
his  bill  for  grinding  other  corn.  Lord  Hardwicke  in  that 
case  got  right,  and  decided  that  the  miller  had  only  a 
lien  for  his  debt  arising  from  the  flour  he  had  then  in 
his  possession,  and  that  he  must  come  in  as  a  creditor  for 
the  rest  of  his  bill.    Exparte  Ockenden,  1  Atk.  236.  1764. 

L^n  parted  g^  ^^^j  Hardwicke  decided  that  where  a  shipwright 

bad  repaired  a  ship  in  England,  and  had  delivered  it 
back  to  the  pwner,  who  afterwards  became  a  bankrupt. 
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he  had  no  lien,  he  must  come  in  as  a  creditor.     Exparie 
Shank,  1  Atk.  234.     1754 

But  if  a  ship-builder  or  a  shipwright  were  to  take  a 
fhip  or  boat  into  bis  own  private  dock,  I  conceive  there 
•could  be  no  doubt,  but  he  would  have  a  right  to  retain 
till  he  was  paid  what  was  reasonable  for  his  labour,  and 
the  service  he  had  performed. 

Lord  Eldon  held,  that  if  the  part-owners  of  a  ship 
were  liable  to  repairs,  or  for  goods  furnished  the  ship,  or 
had  paid  for  them,  they  had  not  a  lien  upon  a  share  of 
an  owner,  who  became  a  bankrupt,  because  they  wei^ 
tenants  in  common,  and  not  joint-tenants :  though,  he 
said.  Lord  Hardwicke  had  been  of  a  different  opinion  in^ 
Doddirigton  y.  HaU/etU  1  V^*  479.  Exparie  HarrUon 
Tt  Nicholson,  2  Rose,  76.  1814. 

Lord  Eldon  seems  to  have  summed  up  the  whole  of 
the  law  upon  the  repurs  of  a  ship  in  the  following  words : 

**  Where .  the  repairs  >are  executed  in  a  port  in  this  - 
country,  the  vessel,  till  parted  with,  is  specifically 
chargeable  with  their  amount ;  but  the  lien  is  lost  with 
the  possession.  Where  the  repairs  are  ordered  by  the 
master,  he,  in  the  first  place,  incurs  a  personal  lia- 
bihty,  and  considering  him  in  general  as  the  servant 
or  agent  of  the  owners,  in  the  employment  and  ma* 
oagement  of  the  ship,  they  also  become  responsible 
for  his  orders ;  unless  they  are  expressly  excluded  by 
the  terms  of  the  contract 

^  The  same  observation  applies  to  the  case  where  a 
part-owner  gives  the  order,  the  liability  attaches  against 
them  all,  unless  it  be  expressly  provided  against."  Ex" 
parte  Bland  re  Strickland,  2  Rose,  91.  1814. 

The  following  cause  coming  on  for  further  directions,  ^^^U|['*  ^*" 
the  case  was : 

Mico  was  general  agent  in  England  for  Watkins,  who 
was  a  merchant  abroad,  and  at  different  times  had  re- 
ceived considerable  consignments  of  goods,  and  upon  the  * 
balance  of  account  was  in  disburse.  Afterwards  Wat- 
luns  consigned  to  him  a  parcel  of  logwopd,  for  which  he 
paid  the  charges,  &c.    Watkins  coming  to  England,  Mico 
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A  factor*!^  Said,  tis  be  %vas  here,  he  might  dispose  o^  the  goods  him- 
self: Watkins  accordingly  employs  a  broker  to  sell  them, 
and  Mico  tells  the  broker,  that  Watkins  intends  to  sell 
them  himself  to  save  commission ;  and  Mico  gave  orders 
to  the  warehouseman,  to  deliver  the  goods  to  their  bro- 
ker. The  broker  sells  them,  and  makes  out  bills  of  par- 
cel to  Watkins,  and  opens  an  account  with  Watkins,  but 
takes  no  notice  of  Mico. 

After  the  goods  were  sold,  Mico  b^ins  to  suspect 
Watkins's  circumstances,  and  resorts  to  the  broker,  to 
know  whether  he  has  opened  an  account  with  Watkins^ 
The  i^reat  question  in  the  cause  %va8,  supposing  Micb 
had  a  lien  on  these  goods  and  produce,  so  as  to  be  en- 
titled to  retain  them  for  the  balance  of  the  aecouut ; 
whether  he  has  not  parted  with  that  right. 

After  an  argument  at  the  bar.  Lord  Chancellor  ad- 
journed the  cause  to  the  27th,  and  de^red  the  four  mer- 
chants, who  were  examined  in  the  cause  on  different 
sides,  might  attend  in  court,  in  order  to  be  consulted  by 
him  upon  the  point.  And  accordingly  this  day  Aey 
attended ;  viz.  Mr.  Aldermen  Baker  and  Bethell,  Mf. 
Willeits  and  Fonereau ;  and  after  having  asked  them  seve- 
ral q  estions  upon  the  custom  and  usage  of  merchaals 
relating  to  the  matter  in  doubt,  his  lordship  gave  his 
6pinion  with  great  clearness,  as  follows : 

Lord  Hardwicke,  Chancellor : 

This  is  a  case  of  bankruptcy,  in  Whidi  this  court  al- 
ways inclines  to  equality ;  yet  if  any  pei%oB  has  a  spe- 
cific lieu,  or  a  special  property  in  goods,  which  is  clear 
and  plain,  it  shall  be  reserved  to  him^  liotwithstaudini^ 
the  bankruptcy. 

Oaestion  iS,  Whether  in  this  case^  Mico  is  entitled  to 
Aspecific  lien,  and  consequently  a  preference  ia  point  of  sa- 
tisfaction out  of  the  money  arising  by  sale  of  these  goods  ? 

"two  things  are  to  be  eonsidet^d : 

1st  What  lien  a  factor  gains  oh  good^  consigned  to 
bidi  by  a  merchant  abroad,  and  whether  Mico  gateed 
«u6h  lieu  in  this  case  ? 

td.  If  h^  did,  Wh^their  h^  htis  dM^  itebf  VHi^  to  pkU 
with  it? 
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As  to  1ft  AO  the  four  merchaatf,  both  ia  their  ex»*  A  fMtor'i  g^ 
minatioii  in  the  cause,  and  now  in  court,  agree,  that  if  ^  ^^^' 
tkere  is  a  course  of  dealing  and  general  account  be* 
tween  the  merchant  and  factor,  and  a  bcdance  is  due  to 
the  fitu^tor,  he  maj  retain  tbe  ship  and  goods,  or  produce, 
for  such  balance  of  the  general  account,  as  well  as  for 
the  charges,  customs,  d^e.  paid  on  the  account  of  the 
particular  cargo.  Thej  consider  it  as  an  interest  in  the 
specific  things,  and  make  them  articles  in  the  general 
accounts.  Whether  this  was  ever  allowed  in  trorer  at 
law,  where  the  goods  were  turned  into  money,  I  cannot 
saj :  nor  can  I  find  any  such  case.  I  have  no  doubt  it 
would  be  so  in  this  court,  if  the  goods  remained  in  specie ; 
nor  do  I  doubt  of  its  being  eo^  where  they  are  turned 
into  money. 

To  2d  question,  I  am  of  opinion  Mico  has  parted  with 
his  right,  and  that  it  is  for  the  benefit  of  trade  to  say  be 
haa 

AU  the  merchants  agree,  that  although  a  factor  may 
retain  for  the  balance  of  an  account,  yet  if  the  mer«> 
chant  comes  over,  and  the  factor  delivers  the  goods  np 
to  him,  by  his  parting  with  the  possession,  he  parts  with 
the  specific  lien.  Such  is  the  law  of  the  land  as  to  re** 
tainers  in  other  cases. 

The  merchants  have  admitted,  that  the  specific  lien  as 
to  the  customers,  charges,  ^.  doescontmue:  even  the 
law  would  have  allowed  it,  if  the  goods  had  remained  in 
specie ;  the  goods  being  sold  makes  the  case  stronger. 
B«t  that  is  not  now  before  me,  being  determined  by  his 
fate  honour,  the  Master  of  the  Rolls,  and  acquiesced  in 
by  the  parties.     Kroger  v.  fVilcox,  Amb.  252.  i  755. 

I'he  case  Ejepmrte  Deeze^  Exparte  Ockmden^  Exparte 
Siatik^  and  Kruger  v.  Wilcox^  are  the  only  cases  upon 
liens  decided  by  Lord  Hardwicke. 

The  first  I  have  presumed  to  state  cannot  be  law. 
The  two  next  are  agreeable  to  the  law  of  the  present 
^7,  so  is  the  last ;  but  it  is  the  first  case,  which  has  de- 
<Med  that  there  could  be  a  general  lien  or  a  lien  for  a 
S^&sml  balance. 
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A  Ickctor  hai  a       Tfais  may  be  thought  inconsistent  with  the  simplicity 
g^eoeral  ikn.     ^f  ^^  ancient  law  ;  and  it  is  probable  that  thclaw  would 

now  have  been  otherwise,  if  Lord  Hardwicke  had  trusted 
to  himself  or  the  twelve  judges,  and  had  not  called  in  the 
assistance  of  merchants.  Nothing  perhaps  is  gained  by 
it ;  for  the  law  is  useless  when  the  principal  is  solvent, 
and  when  he  is  insolvent,  it  is  only  paying  one  creditor 
at  the  expence  of  the  rest  of  the  creditors,  and  the  iactor 
might  have  secured  himself  against  loss  by  availing  ium- 
self  of  each  particular  lien.  When  the  goods  were 
turned  into  money,  in  an  action  it  the  money,  it  could 
not  be  doubted,  but  the  whole  bill  of  the  factor  mi^ht 
be  set  off  either  in  the  case  of  solvency  or  bankruptcy  ; 
but  if  the  factor  paid  the  proceeds  without  deducting  his 
bill,  there  was  no  former  precedent  or  principle  that  the 
goods  remaining  in  specie  should  be  burthened  with  it. 

The  judges  of  the  courts  of  law  and  equity,  1  should 
think  in  future  will  never  regard  the  opinions  of  mer- 
chants, or  any  set  of  men  upon  questions  of  law,  who  are 
not  lawyers.  Lord  Eldon,  in  the  cases  arising  out  of  the 
bankruptcy  of  Boldero's  banking-house,  declared,  be 
would  receive  the  evidence  of  any  material  facts,  but  not 
the  opinions  of  any  bankers,  merchants,  or  their  clerks, 
upon  the  law  upon  the  subject.  Exparte  Peaae^  ^'c. 
see  post. 

The  case  of  Kruger  v.  Wilcox^  was  afterwards  acted 
upon  by  Lord  Hardwicke  in  Gardiner  v.  Colmariy  cited 
1  Burr.  494.  1755. 

The  court  of  King's  Bench  afterwards  decided,  that, 
*'  it  is  no  fraud  for  a  factor  knowing  the  circumstances 
of  his  principal  to  be  desperate,  and  believing  that  he 
must  break  unless  he  can  procure  credit,  U  advance 
money  upon  his  bills  to  save  him  from  an  immediate 
failure.  On  the  contrary,  it  is  an  honourable,  friendlv, 
and  generous  act.  No  prejudice  can  arise  but  to  the 
lender  himself."  Foxcroftv.  Devon8hire^2  Burr.  991. 1760. 
A  factor  inrety      A  principal  requested  the  factor  to  be  a  surety  for  him 

for  the  pnii»        •  i_       j 

cipai.  in  a  bond,  upon  an  express  agreement  to  indemnify  him 

by  sending  him  cloths.    The  factor  sold  them,  and,   be- 


A  fmctor  may 
assist  his  prin- 
cipal. 
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tore  he  received  payment,,  the  principal  became  a  bank- 
rupt, his  assignees  brought  an  action.  J^gainst  the  buyer 
for  the  price.  Lord  Mansfield  and  the  court  held  that 
the  factor  bad  a  lien  upon  the  money  in  the  hands  of 
the  buyer,  not  only  for  the  general  balance  for  brokerage, 
bnt  also  for  the  sum  for  which  he  was  surety,  though 
paid  after  the  bankruptcy  of  the  principal.  In  this  case, 
Lord  Mansfield  laid  down  the  following  general  propo- 
sitions : 

"  To  consider  the  case,  therefore,  first  upon  the  general  '^^^^^^^^  ' 
questions^  wfe  think  that  a  factor  who  receives  cloths,  and  price  of  go«d» 
is  authorised  to  sell  them  in  his  own  name,  but  makes  ^^  '• 
the  buyer  debtor  to  himself ;  though  be  is  not  answer- 
able for  the  debts,  yet  he  has   a  right  to  receive  the 
money :  his  receipt  is  a  discharge  to  the  buyer ;  and  he 
has  a  right  to  bring  an  action  against  him,  to  compel  the  • 

payment ;  and  it  would  be  no  defence  for  the  buyer 
in  that  action,  to  say,  that  as  between  him  and  the  prin- 
cipal he  (the  buyer)  ought  to  have  that  money,  because 
the  principal  is  indebted  to  him  in  more  than  that 
sum :  for  the  principal  himself  can  never  say  that,  but 
where  the  factor  has  nothing  due  to  him.  There  is  no 
case  in  law  or  equity,  where  a  factor  having  money  due 
Xo  him  to  the  amount  of  the  debt  in  dispute,  was  ever 
prevented  from  taking  money  for  cloths  in  his  hands. 

"Therefore  we  are  all  most  clearly  of  opinion,  that  a 
factor  has  a  lien  on  the  price  of  goods  in  the  hands  of 
the  buyer :  and  in  this  case  though  he  had  not  the  actual 
possession  of  them,  yet  as  he  had  a  power  of  giving  a  dis- 
charge or  bringing  an  action,  he  had  a  right  to  retain  the 
money  in  consequence  of  his  lien,  as  much  as  a  mort- 
gagee has  by  the  title-deds  of  an  estate  in  his  hands, 
though  he  is  not  in  possession.  Therefore  let  there  be 
jtidgment  for  the  defendant."  Drinkwater  v.  Goodwin^ 
Cowp.  251.  1775. 

Where  a  factor  had  accepted  bills  for  his  principal,  and  A  factor  bai  n<i 
had  a  consignment  made  to  him  of  goods,  which  upon  goods  wmeiDto 
their  arrival,  he  refused  to  accept  being  insolvent^  iiut  *•»■  iKMsosion. 
afterwards  paid  the  captain  part  of  the  freight. 
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Tile  seqiiMtrator  of  the  principal,  that  is  assignee  by 
the  Scotch  law,  then  stopped  the  goods,  and  the  assignees 
of  the  iHctor  brought  an  action  for  them. 

The  court  of  King's  Bench,  and  afterwards  the  Honat 
6f  LfOrds,  held  that  the  assignees  of  the  factor  had  no 
right  to  recover. 

That  the  payment  of  part  of  the  freight  was  not  a 
possession  of  Uie  goods,  and  that  a  factor  can  have  no 
lien  upon  goods,  of  which  he  has  never  had  a  possession. 
Kinlochv.  Craig,  ^  T.  R.  119.  1780. 
N«r  for  %  dtbt      A  fikotor  has  not  a  lien  for  a  debt  due  from  the  princi- 
Hctn.  P^  which  eodsted  before  he  commenced  to  be  his  lactor, 

Houghton  V.  Maithemtf,  3  B.  and  P.  4H5. 

Tbe  natural  bill  whicb  he  can  claim  to  be  paid  ont  of 
the  goods  he  has  in  his  hands,  or  the  money  due  for 
goods  he  has  sold,  consists  of  his  commission,  fbe  charges 
he  has  paid,  and  also  bills  which  he  has  accepted  in  eon* 
sequence  of,  or  upon  the  expectation  of,  consignments. 

But  1  should  be  inclined  to  think  that  a  loan  of  money, 
or  suretyship  for  a  loan,  would  not  be  included  in  the 
general  lien,  without  an  express  agreement,  which  ac^ 
tually  existed  in  fhjccrx^  t.  Devon9kire,  ante,  \M. 

In  the  first  volume,  I  have  stated,  1  think  fully, 
the  law  when  the  factor  becomes  a  bankrupt.  The  con^ 
signor  or  priocipai  is  entitled  to  rec^ve  back  all  the 
goods  in  specie,  or  money,  which  the  factor  has  not 
mixed  with  his  own,  upon  discharging  tbe  lien  which 
the  factor  or  his  asngnees  have  upon  them. 
Goo^s  ud  bill!  I  have  cited  the  ca^  of  Too^e  v.  HoUmgwortky  in 
?<mlarpiirp^.  ^hich  it  was  decided  (having  gone  through  a  court  of 
error)  by  eleven  judges  out  of  twelve,  that  if  goods  or 
bills  are  sent  for  a  particular  purpose,  and  they  remain 
in  specie  in  the  hands  of  the  person  to  whom  they  are 
mtkU  if  he  becomes  bankrupt,  they  do  not  pass  to  his 
assignees.     5  T.  R.  215.     2  Hen.  BL  501. 

That  proposition  will  be  universally  true;   they  are 
sent  upon  a  trust,  tbe  bankrupt  is  merely  a  trustee,  and 
not  the  proprietary, 
Buikrmpt  If  a  trader  fruys  goods,  and  the  seller  gives  Sections 

btijrci. 


FACTOR.  IS9 

to  bim  to  paj  the  price  into  a  certain  bank,  or  hcNidur 
bills  drawn  upon  him,  the  goods  are  clearly  the  trader'^ 
property,  and  if  remaining  in  specie,  triD  pass  to  hit 
assignees. 

But  if  A.  sends  a  trader  goods  or  bills,  and  desites  him  Bankrapt 
to  convert  them  into  money  in  the  best  manner  he  can,  ^*"*- 
and  apply  the  money  as  above,  then  the  goods  or  billB 
T«maining  in  specie  would  not  pass  to  his  assignees,  as 
the  jnde^s  decided  in  that  case. 

Tooke  sent  to  Daniel  in  London,  light  gold  and  biU6 
of  exchange,  with  which  Daniel  was  to  be  enabled  to 
pay  bills  accepted  by  him  Tor  Tooke.  Now  if  Daniel 
was  the  purchaser  of  the  light  gold,  then  whftt  he  wa6 
possessed  of  when  he  became  bankrupt,  would  pasd  to 
the  assigoees,  and  Tooke  could  not  resume  it. 

But  if  Daniel  was  not  himself  Ae  purchaser^  th^i  it 
would  be  equally  clear  that  he  was  only  agent  or  trustee, 
and  the  ^oods  in  specie  could  not  pass  to  hii  assignees, 
bat  would  still  be  the  property  of  Tooke. 

The  special  verdict  stated,  that  two  years  before  the  Tht  iHAkrapt 
bankruptcy  of  Daniel,  it  was  agreed  between  the  plain-  ^"^  ^^  ^"J^*'- 
tiff,  a  merchant  residing  at  Manchester,  and  Danid,  then 
of  London,  goldsmith,  that  the  latter  should  purcha^  <(f 
the  former  all  the  light  gold  coin  of  this  realm,  which  the 
plaintiff  >hoald  send  from  Manchester  to  Daniel  in  L<^n- 
don,  at  a  certain  stated  price  to  be  paid  by  Daniel,  to 
wit,  at  the  rate  of  20^.  Ud.  for  each  guinea. 

This  case  was  argued  three  times  in  the  court  of 
King's  Bench,  and  afterwards  before  the  other  eight 
jndges  in  the  Exchequer  ;  and  it  is  very  extraordinary, 
that  not  one  of  the  eleven  judges  ever  remarku  that  Da- 
t\A  was  to  be  the  puYchaselr  himself  of  all  the  light  gold 
which  was  to  be  sent  by  Took^. 

I  perfectly  acquiesce  in  the  general  law  laid  down  by 
the  jndges :  but  in  that  particular  cas^  I  should  have  com- 
cntred  wftb  Mr.  Justice  Buller  with  respect  to  the  gold, 
thinking  Daniel  the  purchaser ;  but  I  should  have  agreed 
^th  the  othet*  jtidgt^  wfth  respect  to  tbd  bills,  because 
they  \fere  sent  to  faitai  merely  as  iin  ageltt. 
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Sir  Thomas  Plumer  gave  his  broker,  Walsh,  a  draft 
upon  Messrs.  Goslings,  his  bankers,  to  the  amount  of 
£22,000,  to  be  laid  out  in  Exchequer  bills.  VValsh  re- 
ceived the  amoant  in  Bank  notes  at  the  bankers,  and 
having  laid  out  a  great  part  of  it  in  bank  shares  of  the 
United  States,  absconded  with  them  and  most  of  the  re- 
mainder of  the  notes  to  Falmouth,  with  intent  to  go  to 
America ;  he  was  there  overtaken,  and  delivered  up  the 
whole  to  a  person  sent  by  Sir  Thomas  Plumer.  Walsh 
was  declared  a  bankrnpt,  and  his  assignees  brought  an 
action  against  Sir  Thomas  Plumer  for  the  property  taken 
from  Walsh ;  but  th^  Court  of  King's  Bench  held,  that 
all  that  could  be  proved  to  have  been  received  in  con- 
sequence of  Sir  Thomas  Plumer*s  check  might  be  retain- 
ed by  him,  Taylor  v.  Sir  T.  Plumer^  2  Rose  466. 
CaCco  printer.  Lord  Northington  is  reported  to  have  decided,  that 
a  calico  printer  should  have  a  lien  upon  cottons,  which  he 
had  in  his  hands,  not  only  for  printing  them,  but  for 
printing  other  goods,  which  had  been  delivered,  the 
owner  having  become  a  banbupt  Exparte  AndrewSy 
2\st  June,  1764.  Cooke  443. 

In  this  case  there  is  no  mention  either  of  usage  or 
agreement ;  but  Lord  Northington  decided  it  upon  the 
general  ground  that  in  bankruptcy  in  all  such  cases  there 
was  a  general  lien. 

This  was  like  Lord  Hardwicke's  first  case,  Exparte 
Decze,  Neither  of  them  can  possibly  be  reconciled  with 
the  law  of  the  present  day.  There  is  npthing  in  the 
business  of  a  packer  or  a  calico  printer  that  they  should 
be  particularly  favoured.  The  subject  then  was  not 
rightly  understood. 
Dyer.  It  is  remarkable  that  the  last  case  was  not  referred 

to  in  the  great  leading  case  upon  the  subject.  Green  v. 
farmer,  4  fiwrr.  2214.;  in  which  it  was  decided  unani- 
mously that  a  silk  dyer  had  no  lien  upon  silks  in  his  hands 
beyond  the  price  of  dying  those  particular  silks.*  The 
owner  had  become  a  bankrupt. 

Since  this  important  case,  dyers  have  attempted  to 
obtain  a  general  lien  by  proving  a  general  practice  or  usage. 
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But  at  York  assizes  it  was  found  there  was  no  such 
usage  fit  Halifax,  as  that  dyers  should  have  a  general 
lien,  or  a  lien  for  a  general  balance  upon  any  particular 
parcel  of  goods  left  in  their  hands.  And  the  court  of 
King's  Bench  refused  a  new  trial.  Close  v.  Waterhouae, 
6  East  J  523.  in  the  notes.  In  other  cases,  it  has  been 
said,  such  a  general  practice  has  been  proved,  4  jEJ«^.  12. 55. 

An  usage  in  derogation  of  the  general  law,  unless  ad- 
mitted, must,  I  presume,  be  proved  in  every  place  where 
it  has  not  already  been  established.  An  usage  at  Glou- 
cester can  afford  no  presumption  of  a  similar  usage  at 
Newcastle  or  Carlisle. 

It  has  been  negatived  at  Halifax,  where,  perhaps,  there 
are  more  dyers  than  in  any  other  place  in  the  kingdom. 

I  have  been  assured  that  in  a  cause  lately  tried  before 
Lord  Ellenborough,  a  dyer's  general  lien  was  established 
before  him  at  nisi  prius. 
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A  broker  is  considered  as  a  factor,  and  he  is  allowed  a 
general  lien  upon  any  property  which  he  has  in  his 
bands  as  broker. 

An  insurance  broker  has  a  general  lien  upon  a  policy 
of  insurance,  for  premiums  paid  for  other  insurances,  or 
for  his  general  balance. 

In  one  case  Lord  Mansfield  is  reported  to  have  said,  ^.^^  "  ^^^^  '*' 
It  is  the  justice  of  the  case  that  there  should  be  a  general 
lien,  and  the  lien  revives  when  the  policy  comes  again 
into  the  bands  of  the  broker.     Whitehead  v.   Vaughatiy 
28  Geo.  3.  B.  R.  Cooie,  600. 

It  would  have  been  far  better  said  by  a  judge  in  a 
court  of  law,  that  it  is  the  law  of  the  case,  than  that  it 
isthejuiftice  of  the  case.  In  that  case  the  broker  reco- 
vered the  possession  under  pretence  of  obtaining  what 


vives. 


W4^  d«e  npom  (be  polii^j,  and  Uie  pr4lioipaI  redelivor^ 
it  for  that  purpose* 

Where  ttiere  is  4  genenU  Uei|,  the  redelivery  of  the 

•  s^me  article  must  revive  the  lien  just  the  same  ^s  tht^ 

delivery  of  a9y  freih  i^^rticle ;   but  it  must  be   with 

this  qualification,  that  it  iq  redelivered  for  the  purposes 

of  brokerage,  f^torage,  d;c.  as  it  was  origiaally  deUverod* 

-^A  liea  aurely  oMQot  be  revived  by  aa  aceideutaU  re- 

poaieisiw  pf  Ae  tbiog  without  »  fresh  implied  ihhi- 

tract 

A  liea  upoB         But  the  broki^  will  h^ve  the  9Mne  li^  upon  the  ino- 

■wB^  Pi.       jjgy  received  under  it,  as  upon  the  policy » tbpugh  the  »o- 

uoy  is  received  after  the  baakruptcy*  ibid. 
No  lien  Haintt     If  an  Meot  fof  a  party  inform?  the  brcher  that  the 
'        policy  is  oot  for  him»  the  ^eot,  the  broker  cannot  retain 
for  hi9  balance  Against  the  agent.    Snook  y.  Davidson, 
2  Campb.  218.  1809. 

If  an  English  subject  informs  the  broker  that  the 
property  insured  is  neutral,  it  is  sufBcient  informatioD 
that  he  is  acting  only  as  agent,     Maana  v.  Henderson^ 

1  East  33fi.  1801. 

Where  an  agent  represented  that  he  had  power  to  in- 
dorse a  bill  of  ladiiog,  which  be  had  not,  and  indorsed  it  as 
a  broker  wished,  who  effected  the  policy.  Lord  EUenbo- 
rough  held  the  principal  was  not  bound  by  the  misre* 
presentation  of  his  ag^t,  and  that  the  broker  in  that  case 
could  not  retain  the  sum  he  received  upoi^  the  policy  for 
hi3  balance  due  from  the  agept    Lmi/qi9^  v.  Bhmfihardy 

2  Cainpb.  $97.  1310. 


BANKJSR. 

The  law  with  respect  to  bankei^s  is  nearly  the  ffime 
M$  that  of  factors  and  brokers ;  but  as  that  law  forw*  ^^ 
wttj  impnrttgt  .branch  of  the  law  ^f  bankruptcy,  I  ^U 
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trace  it  down  to  the  present  dfty,  and  shall  interap^se 
my  own  obaenrations. 

The  first  case  I  find  upon  the  subject,  is  before  Lord 
Hardwicke. 

Bumas,  a  merchant  at  Paris,  had  dealings  with  Julian 
the  father,  and  his  son,  the  bankrupt,  merchants  in  Lon- 
don. 

The  petitioner  Dumas  drew  bills  upon  them  to  the  ^'^^  •^^^  ^•'  "^ 

■^  1  »  1  1  particaUr  pur- 

amount  of  1116^.  and  undertook  to  make  remittances  poM  venmiBiDf 
for  the  payment  of  these  bills.  '"  ■P**''* 

He  informed  them  that  the  bills  were  for  the  particular 
account  of  his  house  at  Cadiz,  and  he  desired  them  to 
open  a  new  account  for  these  bills,  and  to  keep  it  separate 
and  distinct  from  their  own,  and  to  distinguish  it  bj  the 
letter  G. 

Dumas  accordingly  remitted  various  bills  to  the 
amount  of  1146/.  drawn  on  merchants  in  London. 

Julian  the  fiitber  died,  the  son  discounted  two  bills  to 
the  amount  together  of  6662.  and  then  became  a  bnnk* 
irnpt 

Lord  Hardwicke  ordered  the  assignees  to  deliver  up 
the  bills  remaining  in  specie  to  Dumas.  He  said  it  was 
like  ibe  case  of  fiactors.  If  a  factor  becomes  a  bankrupt, 
the  principal  has  a  right  to  all  his  goods  remaining  in 
^ecie;  and  that  factors  are  considered  as  an  exception  to 
the  express  words  of  the  statute,  21  Jac.  1,  respecting 
leputad  ownership.    Exparte  Dumae^  1  Atk.  288.    1754. 

In  this  case  it  was  admitted  by  the  counsel  that  the  Money  r«eciTed 
money  received  for  the  discounted  bills  by  the  son  could  JJI^'t^^.'**'  • 
not  be  recovered.  mptcj. 

The  report  says,  **  as  to  those  which  were  disoounted, 
as  money  has  jio  earmark,  they  waived  their  claim  in 
that  respect" 

With  Mspeot  to  that  sum  if  received  before  the  act 
of  bankruptcy,  they  must  have  come  under  the  commis- 
sion. 

This  is  a  very  important  case,  and  is  the  law  ot  the 
preasot  day. 
The  report  takes  no  notice  of  the  hiOs  drawn  by  Dumas 
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upon  Julian  ;  perhaps  they  had  never  accepted  them,  of 
if  they  had,  they  had  paid  nothing  upon  them. 
Bills  sent  on  a      j^  appears  that  the  very  next  day  after  the  case  of 

general  Bc-  ^'^  "^  "^ 

cwont.  Exparte  L'utnaSy  Lord   Hardwicke  decided  that  where 

bills  are  sent  on  a  general  account  between  the  correspon- 
dent'and  merchant,  and  as  an  item  in  the  account,  it  is 
otherwise.  Exparte  Floumois  in  the  same  bankruptcy,  10 
'  August  1766,  cited  in  Exparte  OurseU^  'Amb,297. 

The  distinction  of  sending  a  bill  for  sl  particular  use  or 
purpose,  and  upon  a  general  account,  is  in  some  degree 
explained,  but  not  very  clearly,  in  the  next  case  that 
came  before  Lord  Hardwicke  in  the  same  bankruptcy. 

Oursell,  who  resided  at  Paris  dealt  with  Julian  and 
his  son  in  drawing  and  redrawing  bills  of  exchange. 

Oursell  petitioned  the  chancellor  to  compel  the  a<<- 
signees  to  repay  the  money  received  on  bills  of  exchange, 
which  were  in  Julian's  hands  when  he  became  bankrupt, 
and  that  if  any  of  them  remained  unpaid,  they  might  be 
produced  and  delivered  up  to  the  petitioner. 

Lord  Hardwicke,  Chancellor,  Question  is,  whether her^ 
is  sufficient  evidence  of  an  appropriation  of  the  bills  of 
exchange  remitted  by  Oursell. 

It  appears  these  two  bills  were  sent  to  Julians  to  pay 
the  bills  drawn  on  them. 

When  Oursell  sent  them,  he  wrote  a  letter  to  Julians, 
and  in  it  he  takes  notice,  that  he  would  send  to  answer 
what  was  remaining  for  them  to  pay  on  his  account,  not 
what  was  due  on  his  account. 

It  must  be  taken  as  the  letter  imports ;  it  is  a  matter 
of  fact  not  of  law.  I  am  satisfied  it  is  an  appropriation, 
and  is  within  the  rule  and  reasoning  I  went  upon,  and 
laid  down  in  the  case  Exparte  Dumas.  Exparte  Our- 
seU,  Jmb.  297.  1756. 
A  bill  srnt  for       From  thls  case  we  learn  that  if  one  merchant  sends 

{inyincnt. 

another  a  bill  to  pay  what  is  dtie  to  him,  it  becomes  the 
property  of  the  person  to  whom  it  is  sent. 

We  may  draw  this  conclusion,  that  it  becomes  his 
irrecoverably,  even  if  it  is  much  more  than  what  is 
necessary  to  pay  what  is  due. 
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.  It  is  sent  to  discharge' a  scleral  account,  and  it  is  not  B^**  »*"*  ^^^  • 

...         .  ^A  particuUr  pur 

an  appropriation  to  a  particular  use  or  purpose.  f>oie. 

The  next  was  a  similar  case — Zinck  drew  bills  on  Jen- 
ner,  under  an  agreement  to  make  remittances  to  answer     . 
the  same  wh^  due. 

When  Jenner  became   bankrupt  there    w^re  two  of- 
Zinck's  bills  unpaid,  to  the  amount  of  450^.  but  they 
were  deposited  in  the  hands  of  Jenner's  bankers,  who 
wrote  them  short  in  Jenner's  book. 

In  an  action  by  Zinck  against  the  assignees  of  Jenner, 
the  conrt  of  Common  Pleas  held,  that  the  plaintiff  might 
recoyer  these  biUs,  deducting  what  was  due  to  Jenner ;. 
Ihey  say,  though  deposited  at  the  bankers,  the  bills  are 
in  the  same  situ^ition  as  if  they  had  laid  in  Jenner's  scru* 
toire. 

It  is  just  the  caseof  goods  consigned  to  a  fiftctor.     Had  . 
the  bills   been  negotiated  and  not  beei  paid,  flie  bill 
holders  would  have  had  a  lien  on  the  money  advan60din 
exchange.     They  are  remitted  by  Zinck  to  Jenner  for  u 
particular  purpose.  Zinck y.  WaUcery2  Black.  1164. 1777. 

The  case  of  Tooke  t.  HoUingwovth^  has  been  ttttted  / 
and  observed  upon  before ;  see  ante,  1S8. 

Trover  for  a  promissory  note  brought  by  the  plaintifli 
as  assignees  of  the  bankrupt  against  the  defendants  who 
were  bankers. 

The  defendants    had   been    bankers  to  Nowlan  the  Bankcn  bare 
bankrupt     The  note  in  question  had  been  paid  into  the  ^^""^^^  ''^"^ 
defendant's  house  by  Nowlan,  the  day  before  he  com* 
mitted  the  act  of  bankruptey,  and   wrote  short  in  has 
cash  account  witii  the  house.    At  that  time  there  was  a 
balance  in  favour  of  the  bankrupt. to  the  amount  of  22. 15«. 
The  bankrupt,  besides  his  keeping  cash  with  the  de- 
fendants, had  also  a  discounting  account  with  them,  and 
about  a  month  previous  to  his  bankruptcy,  tbey  had  dia* 
counted  for  him  fifteen  bills,  five  of  which  had  turned 
out  to  be  bad  ones.     The  defendants  insisted  on  tbei 
right  toehold  the  note  in  question,  to  indemnify  them 
against  the  loss  they  should  sustain  from  the  'bad  bills 
tbey  had  no  discounted. 

VOL,   II,  L 
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Lord  Kenyon  was  of  opinion  that  a  banker  in  a  trsn* 
taction  such  as  the  present,  had  a  lien  on  a  note  do  paid 
iuy  and  of  course  a  right  to  retain  it  for  his  balance,  or  9ls 
a  security  for  a  general  account  between  him  and  the 
party  who  had  paid  it  in ;  and  though,  in  the  present 
case,  the  discounting  and  cash  accounts  were  distinct 
and  separate,  that  there  being  a  balance  due  to  the  de^ 
fendauts,  they  might  retain  generally  in  order  tb  corer  it. 
Jourdaine  v.  Lefevre^  1  Esp.  N.  P.  CaseSy  66.  1798. 

This  is  the  first  case  declaring  that  a  banker  has  a  lien 
upon  every  bill  deposited  with  him  till  all  the  debt  due 
to  him  as  a  banker,  is  paid.  Here  the  customer  wa!^ 
indebted  to  the  banker  the  amount  of  the  bad  bills  dis- 
coonted,  or  so  much  as  he  had  drawn  for. 
A  lir^-for  aTT        rp^^    would  uow  be  held  to  have  a  lien  till  all  their 

liabiluies  a»  -^ 

bankeri.  liabilities  are  discharged  by  drawing,  indorsing,  or  ac- 

cepting for  their  customer.  But  I  do  not  think  they 
wo«ld  have  a  lien  upon  a  bill  for  a  debt  not  due  to  them 
as  bankers,  or  which  did  not  make  an  item  in  their  ge- 
neral banking  account. 

A  lieu  ii|ion  ai      xbis  IS  an  *ctioB  of  ftssumpsit  by  the  plaintifflj,  asr 

Dill!*,  note*,  and  .     .  •      i  .i»     i»  «  -       y.^*^,    ,«  .  • 

othcntecuriticf.  mdorsers  of  a  bill  of  exchange  for  6356.  10«.  agamst  the 
defendant  as  drawer.  The  defendant  drew  the  bill  in 
question  to  one  Attes,  payable  to  Cook,  from  whom  he 
received  no  consideration  for  it.  Cook  was  a  trader  at 
Bristol)  and  kept  an  account  with  the  plaintiSs,  who  were 
bankers  in  the  same  place.  The  course  of  dealing 
between  them  was  this:  Cook  lodged  bills,  payaMe  at 
future  daySf  With  the  plaintiffs  from  time  to  time,  and 
drew  upon  them  for  any  money  he  wanted  in  advance ; 
the  plaintiff  charged  no  interest  on  these  advances,  but 
used  to  select  out  of  the  bills  in  their  huids  such  as  they 
pleased,  and  were  nearest  to  the  sum  advanced,  and  dis- 
oounting  these  bills,  debiting  Cook  with  the  amount  of 
such  discount  on  his  account  On  the  26th  of  February, 
the  balance  of  Cook's  account  with  the  plaintiflb  was 
103/.  in  his  favour.  On  the  27th  he  directed  his  derk  to 
pay  in  to  the  plaintiffs  other  bills  to  the  amount  of  about 
SSlffOL  which  was  done ;  and  he  applied  for  another  ad- 
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trance,  which  the  plaintifb  at  first  refused,  but  they  after-  ^.^^1^^^^  *" 
wards  coosented  to  let  him  have  about  14002.,  and  actu-  others<*curitip». 
alij  entered  the  discount  on  such  of  the  bills  as  they  se- 
lected, amongst  which  the  bill  in  question  was  not  one ; 
and  OB  the  plaintiffs  refusing  to  make  Cook  any  further 
advance,  he  demanded  ibis  and  the  other  biUs  which  had 
not  been  discounted^  none  of  which  were  then  due ;  but 
the  plaintiffs  i^efused  to  deliver  any  of  them  up,  alledging 
their  right  to  detain  them  all,  in  case  any  of  the  discount- 
ed bills  should  prove  bad.     Those  discotuited  bills  had 
longer  to  run  than  the  bill  in  question.     At  this  time 
Bone  of    the  disccninted    bills   had  been  dishonoured, 
though  some  of  them,  beyond  the  amount  of  the  present 
bill,  afterwards  were  so ;  and  at  the  time  of  the  demand 
and  refusal,  the  sums  which  the  plaintiffii  had  advanced 
to  Cook  were  considerably  more  than  covered  by'  the 
amount  of  the  discounted  bills  in  their  hands,  in  the 
event  of  their  proving  to  be  good  biUs.     Before  thiB^» 
tion  was  brought,  Cook  became  a  bankrupt,  and  tiie 
plaintiSs  proved  their  debt  under  his  commission^  for^ther 
balance  of  their  account ;  and  in  the  aAdavit,  usual  upon 
sach  occasions^  they  swore  that  they  had  no  security  for 
their  debt,  except  certain  bills  which  they  specified,  and 
which  only  comprehended  the  discounted  bills,  and  npt 
the  bill  in  question.     There  was  also  some  evidence  at 
the  trial,  of  the  general  custom  of  the  bankers  at  Bristol 
to  keep  their  aeeounts  in  the  same  manner  as  the  eo^rse 
of  dealing  shewn  between  the  plaints  and  Cook  ;  name- 
If,  that  it  was  usual  with  them,  upon  any  advance  to  a 
customer,  who  lodged  bills  in  their  hands,  to  apply  such 
Advance  to  the  discount  of  particular  bills,  without  any 
special  agreement  to  that  effect  with  such  a  customer, 
OT  with  a  view  to  select  suefa  particular  biUs  as  the  basis 
^  the  credit,  or  relinquish  their  general  lien  upon  such 
securities.    The  cause  was  tried  before  Mr.  Baron  Per- 
^  at  the  last  assises  at  Bristol,  when  the  jury  found 
A  verdict  ibr  the  plaintiff ;   to  set  aside  which  a  motion 

was  made,  and  rule  i»isi  granted,  in  Michaelmas  term 
last 

L  2 
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bills  nMM,"  or       Lord  Keoyon,  Ch.  J. — I  disclaim  grounding  my  opinion 
•tbeiMcaritu*.  upon  any  particular  law  applicable  to  the  city  of  Bris- 
tol only.    I  am  clearly  of  opinion,  that  by  the  general 
law  of  the  land  a  banker  has  a  general  lien  upon  all  the 
securities  in  his  bands  belonging  to  any  particular  per- 
son for  his  genial  balance,  unless  there  be  evidence  to 
show  that  he  received  any  particular  security  under  spe- 
cial circumstances,  which  would  take  it  out  of  the  com- 
mon rule.    But  it  is  taken  for  granted  by  the  counsel  in 
^pport  of  the  rule,  that  the  party  had  a  right  to  demand 
of  "the  bankers  certain  bills,  which  were  not  discounted, 
without  paying  their  general  balance ;  and  the  whole 
argument  is  built  on  that  mistake.     I  think  he  had  only  a 
right  to  demand  this  bill  sub  modo^  namely,  on  paying 
all  that  was  then  due  to  the  bankers ;  for  wherever  a 
banker  has  advanced  money  to  another,  he  has  a  lien  on 
all  the  paper  securities  which  come  into  his  hands  for  the 
amount  of  his  general  balance.     It  has  been  urged  that 
the  bankers  abandoned  their  general  lien  in  this  case;  by 
applying  the  money  advanced  to  the  discount  of  a  parti- 
cular bill ;  but  nothing  appears  to  warrant  such  a  suppo- 
sition,   f^o  long  as  they  were  in  advance  upon  the  gene- 
ral account,  they  had  a  right  to  charge  interest,  whether 
in  one  shape  4)r  another.     But  whether  they  could  charge 
interest  upon  any  particular  bill,  provided  they  were  not 
in  advance  upon  the  general  balance,  is  a  question  not 
necessary  to  be  decided  now,  but  upon  which  they  may 
possibly  find  themselves  mistaken,  whenever  it  comes 
to  be  fully  canvassed.     I  see  nothing,  however,  in  this 
case  contrary  to  the  general  rule  of  law,  and  the  prac* 
tice    amongst   bankers.      It  is  very  proper  that  there 
should  be  a  known  rule  to  govern  the  conduct  of  all  per- 
sons of  this  description,  whose  dealings  are  very  exten- 
sive ;  and  that  rule  is,  that  no  person  can  take  any  paper 
securities  out  of  the  hands  of  his  banker,  without  pay- 
i^  him  his  general  balance,  unless  such  securities  were 
delivered  under  a  particular  agreement,  which  enables 
him  so  to  do.     If  we  were  to  set  aside  this  verdict,  we 
should  unsettle  that  which  has  always  been  considetred 
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US  the  law  on  this  subject,  and  the  constantly  received 
course  of  trade  founded  upon  that  law.  I  am,  therefore, 
clearly  of  opinion,  that  we  ought  not  to  treat  this  even 
as  a  doubtful  question,  but  that  we  should  discharge  the 
nile  for  a  new  trial.  Davis  v.  Bowsher^  6  T.  R.  488. 1791^^. 

This  is  an  important  case,  and  is  the  law  of  the  pre- 
seot  day.  A  banker  may  not  only  retain  all  bills  depo- 
sited with  him,  till  the  balance  due  to  him  is  paid,  but 
also  till  be  is  discharged  from  all  his  acceptances  in  favour 
of  the  customer. 

A  banker  clearly  cannot  charge  interest  for  bills  he  intereit  wbM 
has  not  discounted ;  but  I  conceive  he  may  discount  a  ^  ^^^^ 
bill  in  part,  as  if  he  had  a  bill  for  1000/.  he  might  advance 
M(M.  and  take  the  interest  or  discount  upon  5002.  till  the 
time  the  bill  became  due ;  but  if  he  took  the  discount 
opon  the  whole,  and  permitted  his  customer  only  to  draw 
out  five  hundred  pounds,  he  would,  I  conceive,  be 
cleariy  guilty  of  usury. 

This  was  an  action  of  trover  for  two  bills  of  exchange,  QuettioD,  whe- 
one  for  lOOOZ.  the  other  for  A961  IS*.,  brought  under  an  *'»«*^  «*»•?»"• 
order  of  the  court  of  Chanoery,  on  hearing  the  petition  of  panicniar  pur- 
the  plaintiffs  in  the  bankruptcy  of  Forbes  and  Gregory,  J^fa,^*/,*" 
merchants,  in  London,  and  in  the  bankruptcy  of  Caldwell, 
Smith,  Forbes,  and  Gregory,  bankers,  at  Liverpool.  On 
the  trial  before  Lord  Kenyon,  at  Guildhall,  the  case  ap- 
peared to  be  thus.  The  plaintifib  kept  a  banking  account 
vith  Caldwell  and  Co.  which  consisted  solely  of  bills  re- 
ceived from  them  by  the  p]aintif&,drawn  on  the  bankrupts  in 
London,  (wbo  acted  as  bankers  for  Caldwell  and  Co.  at  Li- 
verpool,) on  the  one  side,  and  of  bills  and  negotiable  secu- 
rities paid  by  the  plaintiffs  on  the  other  side.  This  account 
did  not  include  any  other  dealings  between  them,  though 
there  existed  other  accounts  between  R.  Bent,  one  of  the 
plaintifb,  and  Caldwell  and  Co.  An  interest  account  was 
regularly  kept  between  the  parties ;  when  the  bankers 
were  in  advance  in  cash,  they  debited  the  plaintiffs'  ac- 
count with  interest  during  such  advance :  when  they  had 
cash  in  hand,  they  gave  credit  for  interest  upon  it ;  the 
account  was  balanced  every  three  months ;  and  the  ban^ 
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biUiwtro^Mid'^^'  charged  6*.  per  cent,  commission  on  the  amotmt  of 
for  a  pmrticttlar  the  biUs  drawD  b  J  them,  which  constituted  their  profit. 
rSu  w/**  ^»  ^^  *8^  of  February,  1793,  the  account  was  balanced, 
pount,  in  which  were  included  all  the  bills  received  by  the  plain* 

tiffs  from  Caldwell  and  Co.  to  that  time ;  and  supposing 
ifaem  all  good,  the  plaintiffs  would  then  have  been  deb. 
tors  in  8882^.  Sa.  Sd.  On  the  1st,  8th,  and  15th  of  March, 
the  plaintiffs  received  from  Caldwell  and  Co.  other  bills 
amounting  to  445/.  6s.  Srf;  on  the  13th  of  March,  the  plain- 
tiffs sent  to  Caldwell  and  Co.  seven  excise  debentures,  to 
the  amount  of  6742.  5«.  1  ]d.  which  were  received  by  the 
latter.  On  the  16th  of  March  Forbes  and  Co.  stopt  payment 
in  London,  at  which  time  the  plaintiff  had  in  circulation 
bills  drawn  on  Forbes  and  Co.  by  Caldwell  and  Co.  to  the 
amount  of  33262.  la.id,  Caldwell  and  Co,  stopped  payment 
on  the  18th  of  March.  On  the  16th  of  March,  about  five  in 
the  afternoon,  the  plaintiff  sent  to  Caldwell  and  Co.  fifteen 
bills,  (of  which  the  two  in  question  were  part,  the  action 
being  brought  on  two  only  to  try  the  right)  amounting  to 
39532. 5«.  id.  which,  if  placed  to  their  credit,  would  turn 
the  balance  in  their  favour  7992.  I69.  M.;  allowing  all  the 
bills  received  from  Caldwell  and  Co.  to  be  good:  but  those 
bills  were  after v^ards  returned  to,  and  taken  up  by,  the 
plaintiffs,  on  the  failure  of  the  drawers  and  acceptors.  The 
question  was.  Whether  the  bills  in  question  were  paid  by 
the  plaintiffs  to  the  house  of  Caldwell  and  Co.  on  a  parti- 
cular or  a  general  account  ?  The  plaintiffs  contended  that 
they  were  deposited  with  Caldwell  and  Co.  for  a  particular 
purpose,  namely,  to  ans%ver  the  bills  given  by  Caldwell  and 
Co.  to  the  plaintiffs,  and  which  were  then  running ;  and 
that  as  the  purpose  for  which  they  had  been  deposited 
had  failed,  the  plaintiffs  had  a  right  to  have  tbem  re- 
stored ;  that  these  bills  could  only  have  been  retained  by 
Caldwell  and  Co.  for  the  purpose  of  indemnifying  tbem 
Ugainst  the  payment  of  their  own  paper  then  in  cir* 
culation ;  that  as  that  paper  had  been  returned  to, 
and  taken  up  by,  the  plaintifib,  the  lien  of  Caldwell 
find  Co,  on  the  bills  in  question  (which  existed  only 
fof  a  particular  purpose)  was  destroyed ;  and  that  the 
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ilefendaats,  who  remrc^nted  Caldwell  and  Ck>.  coald  not  whetber  for « 
set  up  any  defence  that  Caldwell  and  Co.  could  not   On  poM,  or  on  a 
the  other  hand,  it  was  insisted,  on  the  part  of  the  defen-  ^^^  ^* 

•  »  r  count. 

dants,  that  the  bills  in  question  were  paid  into  the  house  of 
Caldwell  and  Co«  on  the  general  account  that  subsisted 
between  them  and  the  plaintifEs,  and  were  not  deposited 
with  Caldwell  and  Co.  to  answer  specific  bills  drawn  b j 
them  on  Forbes  and  Co.  in  favour  of  the  plaintifEs ;  for 
that  so  far  from  there  being  any  proofs  that  the  latter  was 
the  agreement  of  the  parties,  the  contrary  was  evident 
from  their  general  course  of  dealing ;  and  ^t,  as  the  bilk 
in  question  bad  not  been  paid  into  the  house  of  Caldwell 
and  Co.  on  that  general  account,  but  had  been  since  ac- 
tually iMgotiated  by  them  to  Forbes  and  Co.,  to  whom  they 
were  then  indebted,  the  plainti&  had  no  right  to  recover 
them  back.  The  jury  after  inspecting  the  plaintiffs' 
hooka,  tiiought  £hat  the  bills  were  paid  to  Caldwell  and 
Co.  on  the  general  account  between  them  and  plaintiffs, 
and  the  plaintifEs  were  nonsuited. 

A  rule  was  obtained,  in  the  beginning  of  the  term  calling 
on  the  defendants  to  shew  cause  why  the  nonsuit  should 
not  be  set  aside,  and  a  new  trial  granted,  on  the  grounds 
mentitoned  at  the  trial ;  but. 

The  court  wer^clearly  of  opinion,  that  the  plaintiffs  were 
not  entitled  to  recover  under  the  circumstances  of  the  case. 

Bttller,  J.  in  the  course  of  the  argument  said,  that  in 
order  to  make  it  a  specific  appropriation  of  bills,there  must 
be  a  lodging  of  a  bill  for  a  bill,  or  at  least  several  deposit- 
ed at  once  as  one  entire  transaction  to  answer  some  parti- 
cular purpose :  whereas  here  the  bills  were  paid  in  on  a 
general  running  account,  and  the  amount  of  the  bills 
claimed  as  a  deposit  not  even  corresponding  with  the 
amount  of  those  for  which  they  were  supposed  to  be 
deposited.  And  that  this  case  must  be  considered  in  the 
saoie  manner  as  if  the  question  had  arisen  before  the  bank- 
mptcy  of  Caldwell  and  Co.  in  which  case  the  plaintiffs 
coold  not  have  compelled  the  bankers  to  deliver  up  the 
bills  in  question  on  paying  the  others. 

Lord  Kenyon,  Ch.  J.  I  agree  with  my  brother  Buller, 


1^2  BA9&SR. 

^  rtTc«k/^^*  *****  **"®"  "*****  '^  ^^^^  *  ^*^  pledged  against  a  biB,  or 
(H>se,oroaa^e.  a  transaction  against  a  transaction;  but  here  the  bills 
uemi  aceoiiDt.  .^^j^,^  Coming  in  day  after  day,  not  for  the  pur  pose  of  oppos 

ing  a  bill  on  one  side  of  the  account  to  another  on  die 
ottier,  but  all  were  paid  on  one  general  account.  The 
plaintiflfo  therefore  are  not  entitled  to  recover  these  bills, 
on  the  ground  that  the  particular  purpose  for  which  they 
were  deposited  has  not  been  answered,  because  it  does 
not  appear  that  they  were  deposited  to  answer  that  par- 
.ticular  purpose.  On  the  trial,  the  jury  on  inspecting  the 
books  thought  that  this  was  a  general  banker's  account, 
and  that  there  was  no  specific  appropriation  of  the  biHs 
•in.question :  and  it  appears  to  me  in  the  same  light  Per 
curiam^  Rule  dischai^J  BerU  v.  PtMcTy  5  T.  R.  495.1794. 

*  I  have  stated  before  what  seemed  to  be  Lord  Hard- 
wicke's  meaning  of  paying,  or  remitting  a  bill  upon  a  gene- 
ral account,  viz.  paying  it,  or  remitting  it  in  discharge  of 
a  debt,  and  when  the  merchant  received  it,  it  became 
absolutely  and  irrevocably  his. 

Btnt  V.  TuiUr       j  cj^hqq^  reconcile  this  case  either  with  the  case  pre- 

aot  reconcile-  ^ 

able  with  other  ceding  it,  or  with  those  which  follow  it.    All  bills  paid 

coses.  1^^  ^  banker's  hands  may  be  considered  to  be  paid  in 

for  a  particular  purpose,  to  answer  the  drafts  of  tlie  cus^ 

•  tomer ;  he  is  his  factor  or  broker. 

Here  Bent  paid  into  Caldwell's  hands  bills  accepted  by 
various  merchants,  from  whom  they  were  to  receive  the 
amount  when  due.  If  Bent  had  drawn  out  the  money  as  be 
wanted  it  by  his  own  cheques  or  drafts,  it  would  have 
been  a  common  banking  account ;  but  instead  of  that,  it 
was  more  convenient  to  him,  to  reiieive  from  them  a  bill 
drawn  by  them  upon  their  bankers  in  London.  They 
could  accommodate  him,  of  course,  with  a  bill  of  any 
sise  he  wanted.  * 

They  charged  him  a  commission  of  bs.  per  cent  upon 
all  the  bills  they  so  drew  for  him. — Surely  then  Caldwell 
was  subject  to  all  the  liability  of  a  banker,  factor,  bro- 
ker, or  agent. 

Trover  for  two  bills  of  exchange;  one  of  40002,  and 
the.  other  of  S98Z.  8«.  M. 
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Tbe  defendants  pleaded  the  general  h»ue,  and  at  the  Bihs'pud  •na 
trial  before  Ejre,  Ch.  J.  at  the  Guildhall  sittings,  after  MAnrit^Kce. 
Michaelmas  term,  1795,  a  special  verdict  was  found  to  the  ^^^^' 
foilowing  effect :  John  Bolton  was  a  merchant  at  Liver- 
pool ;  John  Forbes  and  Daniel  Gregory,  for  some  jears, 
and  until  they  became  bankrupts,  were  co-partners,  and 
carried  on  business  as  merchants  in  London,  under  the 
firm  of  Barton,  Forbes,  and  Gregory.  On  the  1st  of  May, 
1774,  Forbes  and  Gregory  entered  into  partnerehip  with  one 
Charles  Caldwell  and  one  Thomas  Smith,  in  the  trade  and 
business  of  bankers,  to  be  carried  on  at  Liverpool,  under 
the  firm  of  Charles  Caldwell  and  Co.  and  so  continued  to 
trade  till  that  house  became  bankrupt  The  house  at 
Liverpool  bad  dealings  and  transactions  with  Forbes  and 
Gregory,  carrying  on  business  as  merchants  under  the  firm 
of  Burton,  Forbes,  and  Gregory,  in  London ;  and  between 
the  two  houses  in  Liverpool  and  London,there  was  an  open 
account  current :  Bolton  for  some  years,'  and  until  the 
house  at  Liverpool  became  bankrupt,employed  that  house 
as  his  bankers ;  and  they  used  to  procure  bills  which  had 
been  accepted  by  him,  payable  at  the  house  in  London,  to 
be  there  paid  when  they  fell  due.  Those  payments  when 
made  were  carried  by  the  house  in  London  to  their  ac- 
count with  the  bouse  at  Liverpool,  and  by  the  house  at 
Liverpool  to  their  account  with  Bolton.  In  the  banking 
account  between  Bolton  and  the  house  at  Liverpool,  Bol- 
ton was  made  debtor  for  cash  received  of  them,  and  for 
bills  accepted  by  him,  payable  at  the  house  in  London  : 
and  was  credited  in  such  account  for  all  bills  and  cash 
paid  by  him  into  the  said  house.  An  interest  account 
was  kept  between  Bolton  and  the  house  at  Liverpool, 
which  was  balanced  every  three  months ;  and  the  latter 
was  also  allowed  a  profit  on  the  said  account  of  one  quar- 
ter per  cent,  on  bills  and  cash  paid,  either  by  them  or  by 
the  house  in  London,  on  their  acconnt,  for  the  use  of  Bol- 
ton. Bills  having  been  accepted  by  Bolton  to  the  amount 
of  19,702/.  payable  at  the  house  in  London,  on  the  28th  of 
February  179S,  he  proposed  to  the  house  at  Liverpool, 
that  they  should  procure  the  same  to  be  paid  as  they  fell 
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BUis  pftid  on  a  due  by  the  house  in  London,  and  that  to  enable  the  house 
ouiDot  bereco-  ^^  Liverpool  to  provide  for  such  payments,  he  should  de- 
vcred.  ^^^^  ^^  them  certain  other  bills  of  exchange,  whereof  those 

mentioned  in  the  declaration  were  parcel  with  his  indorse- 
ment thereon  :  to  this  proposal  the  house  at  Liverpod 
agreed.  In  pursuance  of  this  agreement,  Bolton  on  the 
Ist  of  March,  1793,  and  on  other  days  between  that  day 
and  the  I6th  of  March  in  the  same  year,  delivered  to  the 
house  at  Liverpool  several  bills  of  exchange,  amounting 
in  the  whole  to  the  sum  of  1 1,583/.  2s.  9d, ;  among  these 
was  the  bill  for  4000Z.  mentioned  in  the  declaration.  On 
the  16  th  of  March,  1793,  he  delivered  to  the  same  house 
other  bills,  with  a  check  on  that  house  (which  they  re- 
ceived as  cash,)  to  the  amount  of  912L  1«. ;  among  these 
was  the  bill  for  3982. 18«.  3d.  also  mentioned  in  the  decla- 
ration :  all  these  bills  were  the  property  of  Bolton^  and 
duly  indorsed  by  him  ;  the  bill  for  4000^  having  also  pre- 
viously to  the  delivery  been  accepted  by  him.  On  the 
4th  of  March,  1798,  the  bills  accepted  by  Bolton,  payable 
at  the  house  in  London,  were  by  the  house  at  Liverpool 
entered  on  the  debit  side  of  the  account  between  them  and 
Bolton ;  and  the  bills  delivered  by  Bolton  to  the  house  at 
Liverpool,  were  by  them  carried  to  his  credit  in  the  same 
account  at  the  times  when  they  were  respectively  deliver- 
ed. On  the  debit  side  of  the  books  of  the  house  at  Liver- 
pool, it  appeared  that  Bolton's  acceptances,  amounting  to 
19,7022.  ISs.  lOd.  were  entered  thus :-—''  March  4th,  65 
acceptances  due  in  April,  I9,702Z.  13«.  lOd.  ;and  on  the 
credit  side,  the  bills  delivered  to  the  house  by  Bolton  were 
entered,  some  with  the  date  of  their  delivery,  and  the 
itay  on  which  they  were  to  fall  due,  and  some  with  the 
former  only.  On  the  2d  of  March,  1793,  the  house  at 
Liverpool  remitted  the  above-mentioned  bill  for  4000/. 
together  with  other  bills  to  the  amount  in  the  whole  of 
30,000/.  and  upwards,  to  the  house  in  London,  to  be  car- 
ried to  the  account  of  the  house  at  Liverpool ;  and  on  the 
16th  of  March  they  remitted  the  above-mentioned  bill 
for  398/.  186.  Sd.  together  with  other  bills,  amounting  in 
the  whole  to  8000/.  and  upwards,  to  be  carried  to  the 
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ume  Mcmint  Tlie  last  biU  for  89«.  18*.  Srf.  was  re-  J^Jraui-''* "" 
4ceived  by  tbe  house  in  London  on  the  18th  of  March,  1793 ;  count  cannot  be 
some  of  the  bills  delivered  by  Bolton  to  the  house  at  '''''''^'''^'^- 
Liverpool  were  negotiated  by  them,  and  the  value  receiv- 
ed to  their  own  use.  On  tbe  28th  of  February,  1793,  and 
from  thence  till  the  bankruptcy  of  the  house  at  Liver- 
pool, tbe  house  in  London  was  largely  in  advance  to  the 
house  at  Liverpool.  On  the  16th  of  March  1793,  the  house 
at  London  became  insolvent,  and  on  the  18th  of  the 
same  month  a  commission  of  bankruptcy  issued  against 
them  under  which  the  present  defendants  were  assignees. 
On  the  same  day  the  house  at  Liverpool  also  became 
bankrupt,  and  a  joint  commission  of  the  same  date  issued 
ligainst  Charles  Caldwell,  Thomas  Smith,  John  Forbes,  and 
Daniel  Gregory,  as  partners  in  the  banking-house  at 
Liverpool.  The  house  at  Liverpool  at  the  time  of  their 
bankruptcy  was  indebted  to  Bolton  in  the  sum  of  2000L 
and  upwards:  and  none  of  that  parcel  of  bills,  amounting 
to  19,7082.  139.  lOd.  accepted  by  Bolton,  payable  at  the 
house  in  London,  were  paid  either  by  that  house,  or  by  the 
bouse  at  Liverpool,  but  were  paid  by  Bolton  himself.  The 
defiendants  possessed  themselves  of  the  two  bills  in  ques- 
tion as  assignees  of  Forbes  and  Gregory,  and  refused  to 
deliver  them  on  demand. 

Eyre,  Ch.  J.  who  after  stating  the  case,  said,  ^' The 
question  is  whether  tbe  plaintiff  can  maintain  his  action 
npon  this  case  ?  For  him  it  is  urged,  that  the  house  in 
London  is  a  house  of  trade,  carried  on  by  two  of  the  part- 
ners in  the  banking-house  at  Liverpool ;  though  it  is  ad- 
mitted, that  the  trade  carried  on  in  London  is  tbe  sepa- 
rate estate  of  those  two  partners.  It  is  insisted,  that  the 
bills  in  their  bands  remained  in  the  same  state,  subject  to 
tbe  same  rules  of  law  and  equity,  as  would  have  applied 
to  them  in  the  possession  of  the  house  at  Liverpool ; 
and  that  having  been  appropriated  (as  it  is  called),  or 
(delivered  to  the  house  at  Liverpool  for  a  special  purpose, 
HQd  not  having  been  ultimately  applied  to  that  purpose, 
^d  remaining  in  specie  in  their  possession,  Bolton 
would  have  been  entitled  to  demand  to  have  them  deli- 
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^'**  J^^  *"  ■  vered  up  to  him  by  the  banking-house  at  LiTerpool,  or 
countca&DotiMbjthe  as&iguees  of  that  house,  supposing  them  to  hare 
rMOTcred.  eome  to  the  hands  of  those  assignees.  I  take  it  to  be  now 
settled,  that  bills  In  the  hands  of  a  banker,  like  goods  in 
the  hands  of  a  factor,  in  the  event  of  a  bankruptcy,  are 
to  be  delivered  up,  subject  only  to  the  lien  which  the 
banker  may  have  upen  them  for  the  balance  of  his  ac- 
count. On  the  other  hand,  it  is  clear,  that  if  indorsed  bills 
are  deposited  with  a  banker,  and  they  are  by  him  negoti- 
ated to  a  third  person,  though  the  purpose  for  which  they 
were  deposited,  should  be  ever  so  cruelly  disappointed 
by  his  becoming  bankrupt,  the  original  owner  can  have 
no  claim  to  recover  them  in  trover  against  such  third  per- 
son. The  present  seems  to  be  a  middle  case,  and,  I  be- 
lieve, is  a  new  one.  We  must  endeavour  to  ascertain  to 
which  class  it  belongs.  The  true  nature  of  that  transac- 
tion has  been  warmly  disputed  in  the  course  of  the  ar- 
.  gument :  but  it  comes  out  to  be  simply .  this  :  Bolton 
paid  into  his  banker's  hands  these  bills  on  his  general  ac- 
count for  a  particular  purpose.  This  has  been  called  an 
appropriation,  and  legal  consequences  are  deduced  from 
thence,  as  if  appropriation  was  a  technical  term,  or  at 
least  was  used  in  some  definite  or  precise  sense  ;  whereas 
no  term  in  popular  use  can  be  more  general,  or  more  un- 
certain in  its  import.  In  truth,  when  I  say  these  bills 
were  paid  in  on  a  general  account  for  a  particular  pur- 
pose, I  mean  only  to  say,  that  the  object  which  the  par- 
ties had  in  their  view,  was  that  the  bankers  mi^t  be 
enabled  to  provide  for  the  payment  of  Mr.  Bolton's  ac- 
ceptances in  London.  So  far  from  being  appropriated 
to  any  particular  purpose,  in  the  strict  sense  of  the  word, 
th^  bills  in  specie  were  not  intended  to  be  applied  to  any 
other  purpose  than  to  be  converted  into  cash  in  order  to 
increase  Mr.  Bolton's  credit  with  his  bankers;  and  in  the 
nature  of  things  they  could  not  be  applied  in  specie  to 
the  particular  purpose  of  paying  Mr.  Bolton's  acceptances 
in  London.  These  bills,  at  least  the  bills  in  question, 
were  remitted  to  the  house  in  London  on  the  general  ac- 
count of  the  banking  houses.   We  cannot  think  that  this 
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was  a  misapplication,  or  that  the  confidence  of  Mr.  Bol-  ®*^*^^/*"  • 
ton  was  abused.    It  may  be  asked,  assuming  that  Mr.  conat  cannot  be 
Bolton  considered  both  houses  to  be  in  fiiU  credit,  was '^"^*"^^- 
it  not  the  yery  thing  he  meant  ?     Was  not  this  the  pro- 
bable mode  by  which  the  banking-house  would  be  ena- 
bled to  provide  for  the  payment  of  Mr.  Bolton's  accept- 
ances at  the  house  of  Forbes  and  Gregory  ?     They- were 
to  be  dealt  with  as  the  banking-house  thought  fit  to  dfial 
with  them :  to  be  negotiated  if  they  thought  fit ;  to  be 
discounted  at  Liverpool  if  they  pleased,  or  remitted  to 
whom  they  pleased ;  and  were  necessarily  to  be  con- 
verted into  money,  in  order  to  be  means  effectual  to  the 
purpose  even  of  the  parties  who  deposited  them. 

*'  If  then  Forbes  and  Gregory  were  parties  capable  of 
acquiring  a  property  in  these  bills,  as  capable  as  any. 
third  party,  and  did  acquire  it  without  reproach,  and  in 
troth,  in  pursuance  of  that  agreement  upon  which  they 
were  delivered  to  the  banking-house,,  why  are  not  Forbes 
and  Gregory  to  be  considered  as  third  persons,  with  whom 
these  bills  have  been  negotiated  ?  If  they  were  to  be  so 
considered,  this  determines  the  class,  to  which  I  said  in  a 
former  part  of  the  argument,  we  were  to  endeavour  to  re- 
dace  this  middle  case,  between  the  case  of  original  parties 
to  the  transaction,  and  the  case- of  a  third  person  holding 
such  bills  as  these  in  the  ordinary,  course  of  the  negpti- 
ation  of  bills  of  exchange."  Judgment  for  the  defen- 
dants.    BoUon  V.  PuUery  1  B.  and  P.  639.     1796- 

One  of  the  bills  came  to  the  hands  of  Forbes  and  Gre- 
gory on  the  day  when  they  became  bankrupts. .  The 
Chief  Justice  said,  **  we  are  of  opinion  that  the  bill  being 
remitted,  as  far  as  concerned  the  house  remitting  before 
the  bankruptcy,  and  to  a  creditor,  cannot  be  recalled,  a»d 
most  follow  the  fate  of  the  other  bill."     Ibid. 

This  is  a  most  able  judgment,  and  I  conceive  perfectly 
consistent  with  the  law  of  the  present  day. 

I  have  omitted  that  part  in  which  the  Chief  Justice  Bilii  lent  to  a 

_  _fv,  1    u^  1-.     i_  J  i^  Imnker  remain- 

proved  that  it  made  no  difference  that  Forbes  and  Gregory  jn^  jn  gpeoie 
carrying  on  a  s^arate  trade  in  London  .were  partners  J^JJ^^^* '•^^ 
with  the  house  at  Liverpool.  >  t^   - 
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Biilt  Mmt  (o  fl        Xhe  decision  was  the  saAie  as  if  tbey  had  beeu  cntiretf 

bftiiker  reuftio-   ,,  ..      .  »       « 
in;  io  ipecie       dlStinCt  lloaSeS. 

■»y  be  reco-  xhjg  n^d  the  neXt  case,  before  Lord  Ellenborougfa  and 
the  coart  of  King's  Bench,  centaias  the  general  law  wUh 
respect  to  bankeft. 

Dicke&sdn  and  Co.  were  bankers  at  Bkmiugha'm,  with 
whom  the  plaintifi  had  opened  a  banking  account  in 

1804,  which  was  continned  down  to  the  18th  of  November 

1805,  when  Dickenson  and  Co.  stopped  payment,  and 
became  bankrupts.     On  the  12th  of  Notember,  1805,  the 
plaintiffs  paid  into  the  bank  three  bills  to  the  amount  of 
above  1100/.  which  were  indorsed  by  them,  but  were 
not  due  till  December  and  January  following,  and  at  the 
time  of  the  bankruptcy  there  was  a  considerable  balance 
due  to  the  plaintiffs  upon  their  cash  and  bills  in  ques* 
tion.     It  was  stated  to  be  the  practice  of  this  and  other 
banking-houses  in  the  country,  that  when  bills  which 
were  approved  were  brought  to  them  by  a  customer, 
though  the  bills  were  not  then  due,  if  they  had  not  a 
long  time  to  run,  they  would  eater  them  in  a  gross  sum 
with  cash  or  paper,  which  was  immediately  payable  to 
the  credit  of  the  customer,  giving  him  either  cash,  or 
liberty  to  draw  upon  them  to  that  amount    And  the 
bankers  so  ftur  considered  these  running  bills  (which  were 
always  indorsed  by  the  customer)  as  their  own,  that  they 
would,  a^  convenience  required,  pay  them  away  to  other 
customers  in  the  usual  course  of  business,  or  transmit 
them  to  their  own  correspondents  in  London,  and  inter- 
est was  charged  on  both  sides  the  account,  on  such  pa* 
per  transactions ;  and  if  the  interest  account  turned  out 
to  be  against  the  customer,  the  bankers  also  charged  a 
certain  comsuasion ;   differing  in  this  respect  from  the 
practice  of  bankers  in  London,  who,  upon  the  receipt  of 
undue  bills  from  a  customer,  do  not  carry  the  amount 
directly  to  his  credit,  but  enter  them  short,  as  it  is  called, 
tbal  i9|  note  down  the  receipt  of  the  bills  in  his  account 
with  the  amount,  and  the  times  when  due  in  a  previous 
Goiomn  of  the  same  page,  which  sums,  when  received, 
are  carried  forwards  into  the  usual  cash  column.     In 
the  present  case,  the  assignees  of  the  bankrupts,  consi^ 
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dering  that  the  three  bills  in  question  had  been  entered  J|[||j^*^J^  • 

ia  the  bank  books  in  common  with  cash,  and  that  by  in^  \n  specie 

ibe  usual  mode  of  dealing  the  plaintiffs  might  hare  ^^jj^  ''''^' 

drawn  for  the  amount  before  the  bills  were  due,  reiiised 

to  deliver  them  up  to  the  plaintifi  on  demand  ;  and  as 

thej  became  due,  the  assignees  received  the  money  from 

the  acceptors,  to  the  credit  of  the  bankrupt's  estate,  for 

which  the  plaintiffs  brought  their  action  for  money  had 

and  received.     And   the  question   was,   whether  they 

were  entitled  to  receive  back  these  bills  in  speeie  fromf 

the  bankrupts  at  the  time  of  their  bankruptcy,  the  same 

Dot  being  then  due»  though  indorsed  by  them>  and  the 

balance  of  the  cash  account  being  in  favour  of  the  plain* 

tift;  or  whether  they  were  only  entitled  to  come  in  as 

creditors  under  the  commission  for  Hbe  whole  amount  of 

their  banking  account.  Lord  Ellenborough,  C.  J.  was  of 

opinion,  at  the  trial  before  him  at  Guildhall,  that  the 

plaintiffs  were  entitled  to  recover,  and  they  accordingly 

obtained  a  verdict  for  tiie  amount  of  tbe  bills. 

A  new  trial  was  moved  for. 

Lord  Ellenborough,  C.  J.  "  Every  man  who  pays  bills 
not  then  due  into  the  hands  of  his  banker,  places  them 
there,  as  in  the  hands  of  his  agent,  to  obtain  payment  of 
them  when  due.  If  the  banker  discount  the  bill,  or  ad- 
vance money  upon  the  credit  of  it,  that  alters  the  case  : 
he  then  acquires  the  entire  property  in  it,  or  has  a  lien 
on  it  pro  tanto  for  his  advance.  The  only  difference  be- 
tween the  practice  stated  of  London  and  country  bankers 
in  this  respect  is,  that  the  former,  if  overdrawn,  has  a 
lien  on  the  bill  deposited  with  him,  though  not  indorsed : 
whereat  the  country  banker,  who  always  takes  the  bill 
indorsed,  has  not  only  a  lien  upon  it,  if  his  account  be 
overdrawn,  but  has  also  his  legal  remedy  upon  the  bill 
by  the  indorsement ;  but  neither  of  them  can  have  any 
Uen  on  such  bills  until  their  account  be  overdrawn  :  and 
here  the  balance  of  the  cash  account,  at  the  time  of  the 
bankruptcy,  was  in  favour  of  the  plaintiflfe."  Per  curiamy 
Rule  reftised.    OUes  v.  Perkins^  9  Easty  12. 

The  law  with  respect  to  bankers,  I  conceive,  is  fulPr 
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and  clearly  stated  by  Lord  EllenboroUgh  io  tlii^  case. 
A  banker  by  bis  office  is  a  factor  or  agent,  and  he  re- 
ceives the  bills  of  his  customers  for  the  special  and  par- 
ticular purpose  of  answering  their  drafts  upon  him. 

The  London  banker,  generally  takes  the  bill  indorsed 
by  his  customer ;  but  that  is  immaterial  if  it  is  indorsed 
by  the  payee,  for  that  will  entitle  him  to  receive  it  of  the 
acceptor.  The  London  banker  will  not  permit  his  cus- 
tomer to  overdraw  his  cash  account  but  by  special  fa- 
vour ;  and  if  the  customer  wishes  to  draw  out  the 
amount  of  the  bill  before  it  is  due,  he  must  preyail  upoa 
his  banker,  if  he  can,  to  discount  it,  by  which  it  becomes 
absolutely  the  banker's  property. 

Till  it  is  due  or  discounted,  it  is  entered  short  in  the 
banker's  book,  by  entering  it  in  the  line  before  the  cash 
columns,  thus  : 


s. 


d. 


Sort.*"**'*''     ®y  ^  bill  on  Thompson  &  Co.  124i.  16«.  6rf. 

When  the  amount  is  received,  then  it  is  inserted  in  the 

cash  columns,  so  also  if  it  is  discounted,  and  the  amount 

of  the  interest  or  discount  is  carried  to  the  debtor  side. 

Bilb  in  tttecie       The  clerks  of  the  banker  can  readily  ascertain  the  cash 

JJ^*'*^*  ^''"  balance.    All  the  bills  deposited  by  the  customer,  which 

banker  bow      remain  unpaid  or  undiscounted,  if  the  banker  becomes  a 

icftortd.  bankrupt,  must  be  returped  to  t)ie  customer,  provided  he 

pays  what  he  may  have  overdrawn  his  cash  account,  and 

pays  all  bills  which  the  banker  has  accepted  for  him ; 

because  to  that  extent  the  banker  or  his  assignees  have  a 

lien,  upon  them. 

If  the  cash  account  is  in  favQur  of  the  customer,  he 
must  have  all  his  bills  back,  or  the  proceeds  of  them 
received  by  the  assignees,  and  he  must  prove  the  cash 
balance  under  the  commission. 

The  following  case  was  cited  by  Lord  Eldon,  who  said, 
*'*'  This  I  am  going  to  mention  is  a  remarkable  case. 
The  petition  stated,  that  Christopher  and  Thomas  Shaw 
established  a  bank  at  Southampton,  and  a  correspondence 
with  Staples  and  Co.  in  London.  There  was  a  special 
agreement  that  short  bills  remitted  to  Staples  and  Co. 
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ihould  not  be  discounted,  unless  Staples  and  Co.  were  Bills aiscoanted 
overdrawn,  then  they  might  discount.    Staples  and  Co.  J^'^pJ^r*'"**' 
however,  did  not  discount  when  overdrawn  ;  but  charged 
interest  instead,  for  the  sums  overdrawn.     The  petition 
prajed  the  delivery  of  the  short  bills  to  the  petitioners. 

"  The  court  ordered  the  assignees  of  Staples  aud 
Co.  to  pay  to  the  petitioners,  as  assignees  of  Shaw  and 
Co.  the  bills  to  the  amount  of  2000/.  and  also  the  sum  of 
200/.  admitted  by  their  counsel  to  have  been  received* 
This  case  is  an  authority  for  the  prayer  of  the  present 
petition."  Exparte  Madison,  \2th  November y  1796,  cited 
bj  Lord  Eldon  in  Exparte  Pease,  1  Rose,  241. 

Parke  requested  Persent  and  Bedecker,  merchants,  to 
place  in  their  bauds  bills  to  the  amount  of  48S7/.  payable 
at  six,  nine,  fourteen  months,  &c.  and  to  be  allowed  to 
draw  out  the  amount  by  drafts  at  three  months.  Per- 
sent and  Bedeoker  wrote  back  that  they  had  discounted 
tlie  bills,  and  that  Parke  might  draw  out  by  bills  at 
thr^  months  the  amount  of  the  bills,  discount  and  com- 
mission, Ac. 'being  deducted,  viz.  4710/.  6s.  6d.    * 

Persent  and  Bedeqker  accepted  bills  to  that  amount 
payable  at  three  months,  but  before  those  were  due, 
they  became  bankrupts,  having  in  their  hands  the  bills 
deposited  by  Parke. 

The  amount  of  those  bills  was  afterwards  received  by 
their  asasgnees.  Parke  brought  an  action  against  them 
to  recover  the  4710/.  6«.  Qd.  as  so  much  money  had  and 
received  for  his  use. 

Lord  Kenyon  held  that  this  was  nothing  like  the  case 
of  a  general  discount,  but  the  bills  were  placed  in  their 
hands  for  a  particular  purpose.  The  distinction  is  clearly 
ascertained  between  the  case  of  bills  paid  into  a  banker's 
hands  on  a  running  account,  and  the  case  of  a  single 
transaction  like  the  present,  where  the  deposit  is  made 
for  a  speciBl  purpose. 

The  rest  of  the  court  agreed  that  the  plaintiff  in  this 
case  had  a  right  to  recover.  Parke  v.  Eliason,  1  Easty 
544.  1801. 

I  should  have  thought  that  they  were  not  even  entitled 
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to  retain  the  discount,  for  they  had  failed  in  the  per- 
formance of  their  part  of  the  contract,  viz.  to  provide  for 
and  pay  their  acceptances  when  due,  and  the  bills  re- 
ceived were  never  changed  into  money. 

This  was  very  different  from  a  transaction  with  bankers. 
They  were  not  bankers,  and  the  bills  were  not  discount- 
ed, so  that  the  amount  could  be  drawn  out  instantly. 
Biiudivcoimtcd  If  an  accouut  was  commenced  with  a  banker  by  his 
1>I(^iDe'hir  discounting  bills,  with  liberty  to  the  customer  to  draw- 
out  the  amount  of  the  sum  remaining  due  whenever  be 
pleased,  then,  unquestionably,  the  bills  would  become  the 
absolute  property  of  the  banker,  and  in  case  of  his  bank- 
ruptcy, the  property  of  the  assignees. 

The  bankrupt  was  a  banker  at  Salisbury,  and  at  the 
time  of  his  bankruptcy,  had  a  considerable  balance  in  the 
hands  of  Mes6rs.Kensington  and  Co.  his  agents  in  London. 
Shortly  before  the  bankruptcy  the  petitioner  paid  two 
bills,  which  did  not  fall  due  till  after  the  bankruptcy, 
into  the  bank  of  the  bankrupt;  he  remitted  them  to 
Messrs.  Kensington  and  Co.,  in  whose  hands  they  re- 
mained at  the  time  of  the  bankruptcy. — The  petitioner 
had  employed  the  bankrupt  as  his  banker  for  several 
years,  and  he  had  been  in  the  habit  of  paying  bills  and 
cash  indiscriminately  into  his  bank,  which  were  entered 
without  distinction  in  a  general  running  account;  the 
petitioner  had  occasionally,  though  rarely,  overdrawn 
this  general  running  account. 

The  petitioner,  upon  the  bankruptcy  of  Burrough 
applied  to  Messrs.  Kensington  and  Co.  to  deliver  him  up 
the  bills  which  were  still  remaining  undue ;  they  refused, 
and  received  the  amount  from  the  acceptors,  which 
together  with  the  general  balance  upon  Burrough's  ac- 
count, they  paid  over  to  his  assignees.  The  petitioner 
prayed  that  he  might  be  paid  the  full  amount  of  his  bills 
out  of  that  balance,  or  out  of  the  bankrupt's  estate. 
The  Lord  Chancellor. 

^'  It  is  quite  clear  that  short  bills  in  the  possession  of 
bankers,  are  to  be  considered  as  still  remaining  in  the 
possession  of  the  parties  by  their  agents,  to  be  specifically 
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returned ;  and  if  these  bills  were  written  sbort,  the  peti-  ^e  rewroed? 
tioner  could  have  compelled  Kensington  and  Co.  so  to 
settle  with  Buirough,  as  not  to  break  in  upon  his 
claim.  That  they  were  not  written  short  amounts  td 
nothing,  unless  there  be  a  concurrence  manifested  at  the 
time,  or  to  be  inferred  from  the  habits  >  of  dealings 
between  the  parties,  that  they  were  to  be  considered  as 
cash ;  if  they  were  there  with  the  petitioner's  knowledge 
as  cash,  and  he  drawing  or  entitled  to  draw  upon  them  as 
having  that  credit  in  cash,  he  would  thereby  be  precluded 
from  recurring  to*  them' specifically;  but  it  is  upon  them 
to  prove  that  to  be  the  case,  and  the  petitioner  is  there- 
fore entitled,  unless  they  have  been  carried  to  his  credit 
as  cash,  with  his  knowledge  or  consent. 

*^  Take  an  inquiry  before  the  commissioners,  and  de- 
clare the  petitioner  entitled  to  the  proceeds  of  the  bills, 
unless  by  his  consent,  or  from  the  habit  of  dealing  be- 
tween the  parties,  they  can  be  considered  as  cash.*' 
Exparte  Sargeant  in  the  matter  of  Burroughy  1  BosCy 
153.   1810. 

In  the  case  of  the  bankruptcy  of  Boldero  and  Co.  great 
bankers  in  London,  they  had  at  the  time  of  their  bank- 
ruptcy bills  to  a  great  amount. belonging  to  the  Hull 
Bank,  ^yakefield  Bank,  and  Leeds  Bank  respectively. 
The  three  cases  underwent  much  laborious  investigation 
by  the  lord  chancellor* 

The  general  law  respecting  bankers  was  not  enlarged 
or  more  elucidated,  beyond  what  it  was  before,  as  it  ap- 
peared in  each  of  the  three  cases,  that  Boldero  and  Co. 
the  bankers  in  London,  acted  as  special  agents  for  the 
respective  banks,  and  in  each  of  the  three  cases  the  lord 
chancellor  ordered  the  assignees  to  restore  all  the  bills 
remaining  in  specie  at  the  time  of  the  bankruptcy,  and 
the  proceeds  of  the  bills  which  the  assignees  had  after- 
wards received  cash  for,  provided  each  bank  paid  the 
balance  in  cash,  if  there  was  any  against  it,  and  also 
paid  or  took  up  all  the  bills,  which  Boldero  and  Co.  had 
accepted  for  them. 

M  2 
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Short  bills  to         The  preceding  cases  of  BoUon  v.  PuUer^  and  Giles  v. 
Perkins,  were  cited  with  approbation  by  Lord  Eldon. 

lo  the  case  of  the  HuUBanky  they  settle  their  accounts 
half  yearly,  and  in  these  accounts,  Bolderos  always  de- 
clared the  unpaid  bills  remitted  by  the  Hull  Bank  to  be 
the  property  of  the  petitioners  the  bankers  at  Hull. 

Lord  Eldon  held  that  the  statute  of  James  with  re- 
spect to  reputed  ownership  did  not  apply,  and  that  the 
petitioners  were  entitled  to  the  prayer  of  the  petition. 
Exparte  Pease,  1  Rose,  238.  1812. 

In  the  case  of  the  Wakefield  Bank,  the  Bolderos  re- 
ceived 7001.  a  year  for  their  trouble  as  agents.  Lord 
Eldon  went  most  elaborately  through  all  the  facts  and 
circumstances  of  their  dealings,  and  concluded  that  it 
was  the  case  of  country  banker  and  principal,  and  town 
banker  and  agent  paid  for  his  agency,  and  the  order  was 
th^  same  as  in  the  former  case.  Exparte  the  Wakt^fidd 
Bank,  I  Rose,  243.  1812. 

In  the  <^i8e  of  the  Leeds  Bank  there  was  an  authority 
for  the  house  of  Boldero  and  Co.  to  discount  undue  bills 
to  reduce  the  cash  balance  when  they  were  in  advance ; 
but  this  circumstance  the  chancellor  bought  did  not 
aflfectthe  right  of  the  petitioners  to  have  the  same 
order  as  in  the  former  petitions.  Exparte  Leeds  Bank, 
iJ{ose,264.  I8I2. 
The  chMcelior  In  these  cases  it  was  objected,  that  the  chancellor  had 
ovtr' u»igiie«!!  ^^  jurisdiction,  that  the  proper  mode  was  for  the  pe- 
titioners to  bring  an  action  at  law. 

Lord  Eldon  said,  *'  I  have  found  many  cases  where 
Che  court  has  exercised  jurisdiction  against  assignees. 
If  other  persons  come  in  to  avail  themselves  of  the  juris- 
diction, they  must  submit  to  it  in  all  respects,  and  the 
court  will  enforce  its  order  against  all.  In  many  cases 
the  court  has  assumed  the  jurisdiction  against  assignees 
not  by  consent,  but  as  of  right  belonging  to  it."  Exparte 
Pease,  1  Rose,  243.     I8I2. 

The  jurisdiction  the  chancellor  has  over  the  assignees 
is  expressly  given  by  the  legislature,  and  is  part  of  what 
I  have  called  his  mandatory  jurisdiction ;  see  ante,  18. 
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In  the  ease  of  the   Wakefield  Bank,  Lord  Eldon  ob-  Bankers  my 

1      ,«        ^*  .^  -       ^,       -  1.^     i.  A       ■»       %  difcouDt  »hort 

eenred,  that  ^*  it  was  for  the  benefit  of  country  bankers  bills  with  other 
to  know  that  the  law  is  so  settled  that  the  indorsee  can  P^"^'^'* 
discount  them  as  against  the  remitter,  and  can  deal  with 
them,  not  only  fraudulently,  but  effectually  aho."  1  Rose, 
246. 

If  the  banker  either  discounts  the  bill,  or  pledges  it, 
and  becomes  a  bankrupt,  the  customer  could  have  no 
remedy.  He  could  only  come  in  as  a  creditor,  by  prov- 
iog  the  amount  of  the  balance  due  to  him. 

Except  when  the  bill  is  pledged  for  less  than  its 
amount,  he  would  be  entitled  to  redeem  the  bill,  or  to 
have  it  restored  to  him,  upon  paying  what  was  advanced   . 
upon  it. 

Or  if  the  pledgee  had  received  the  amount  from  the 
acceptor,  and  had  not  paid  over  the  difference,  the  custo- 
mer would  be  entitled  to  recover  that  difference,  pro> 
Tided  ihe  balance  was  not  against  him  with  the  banker. 

The  customer  might  prevent  the  banker  from  discount- 
ing or  pledging  a  bill  by  a  restrictive  indorsement,  that 
is,  by  making  it  payable  to  the  banker  only. 

But  the  legislature  has  perhaps  done  this  as  effectually  Banken  f  uiiiy 
by  the  62  Geo.   3.  c.  63.  which  enacts,  "  That  ifany  ^*i™t|,^*"J!^" 
banker,   merchant,  broker,  attorney,    or  other  agent,  *»«*»*«  ^'''S**- 
with  whom  any  deed,  note,  or  other  security,  or  any 
plate,  or  other  personal  effects  shall  be  deposited  for  safe 
cu£tody^  or  any  special  purpose,  shall  without  authority, 
negotiate,  assign,  pledge,  or  embezzle,  or  in  any  man- 
ner apply  to  his  own  use,  in  violation  of  good  fieiith,  with 
intent  to  defraud  the  owner,  he  shall  be  guilty  of  a  mi»> 
demeanor,  and  shall  be  sentenced  to  transportation  for 
any  term  not  exceeding  fourteen  years,  or  to  a  fine,  in^ 
prisonment,  whipping  or  pillory  at  the  discretion  of  the 
court." 

Partners  not  privy  to  the  commission  of  the  offence 
are  not  answerable  for  the  crime  of  a  partner  under  this 
act 

It  does  not  affect  former  remedies,  nor  trustees  or 
mortgagees. 
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A  banker,  merchant,  broker,  attorney,  or  agent,  may 

dispose  of  such  securities  upon  which  they  have  a  lien  ; 

but  this  shall  not  extend  to  a  greater  number,  or  a  greater 

part  than  is  necessary  for  satisfying  such  lien. 

Assignees  can-     ^  customer,  Wavell,  paid  in  a  check  into  his  bankers, 

not  recover  i 

upon  a  short  drawn  by  the  defendant  Franklin  for  500/.  payable  to 
tomir^ys'^au  Wavell ;  before  the  bankers  received  the  amount  of  it, 
he  owei.  tbey  became  bankrupts :  payment  being  refused  by  the 

drawees,  the  assignees  brought  an  action  against  the 
drawer ;  he  defended  for  the  customer,  but  he  being  in- 
debted to  the  bankers  ISL  when  this  check  was  deli- 
vered to  the  bankers,  and  it  being  agreed  that  he  would 
be  entitled  to  it,  paying  what  he  owed  the  bankers, 
judgment  was  taken  against  the  defendant  only  for  the 
sum  the  customer  owed.  The  defendant  had  said,  if  any 
thing  were  due,  he  was  ready  to  pay  it.  This  wus  held 
not  to  be  a  tender  to  defeat  this  action.  Scott  v.  Frank-- 
lin,  15  East,  428.  1812. 
If  a  short  hill  is     Yjjg  BlandfoTd  bank  sent  a  bill,  for  which  they  had 

kept  hy  a  hank-  '  ^ 

rupt  after  it  is   given  value,  to  Burroughs,  a  banker,  at  Salisbury.     He 
amount  after-    was  to  receive  the  amount  as  their  agent     When  the 
wards  received  }^\\\  became  due  the  bankrupt  had  stopped  payment,  and 
he  musTpay  ^'  &  Commission  issued  three  days  afterwards* 
the  wRole.  fjjg  j^yj  ^j^g  afterwards  paid  to  the  provisional   as- 

signee.    It  was  argued,  the  bankrupt  had  made  the  bill 
his  own  by  keeping  it. 

Lord  Eldon  said,  though  the  bankrupt  had  made  the 
bill  his  own  so  as  to  discharge  the  indorser,  if  the  bill 
proved  good  for  nothing,  yet  the  party,  if  as  in  this  in- 
stance it  proves  good,  may  insist  upon  the  benefit  of  it 
And  he  held,  that  it  was  within  the  general  law  of  short 
bills,  and  that  the  petitioners  were  entitled  to  the  pro- 
ceeds of  it  in  full.     Exparte  SoUerSy  18  Ves.  229. 

The  argument  that  the  bankrupt  had  made  it  his  own 

was  amusing.    It  was  made  his  own  not  to  the  prejudice 

of  his  creditors,  but  to  the  prejudice  of  his  employers. 

Provisional  aa-      The  chancellor  ordered  the  provisional  assignee  to  de- 

^'ivTvp  short    liver  up  short  bills  which  were  in  the  hands  of  Kensing- 

hiiis.  ton  and  Co.  bankrupts,  at  the  time  of  their  bankruptcy, 
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to  the  petitioners,  bankers  at  Glasgow,  upon  their  giving 
security  to  pay  all  the  bills  which  Kensingtons  had  ac- 
cepted for  them.     Exparte  Buchanan^  1  i?o«e,  280. 1812. 

Kensingtons'  house,  at  the  time  of  their  bankruptcy,  Arrangement 
had  5000Z.  of  the  cash  of  Clayton  and  Co.  of  Preston :  ''^•**°'*  *'"^- 
they  had  accepted  bills  to  the  Amount  of  1 9,000/^  of 
which  6000Z.  worth  of  those  b^ls  so  accepted,  had  been 
paid  by  Clayton  and  Co.  or  their  payees  or  the  indorsees 
to  the  crown  for  duties  upon  the  excise  ;  the  oflScers  of 
the  crown  entered  Kensigtons'  premisies  by  an  ex- 
tent, and  had  these  bills  paid  in  full  by  Kensingtons' 
assignees. 

Kensingtons'  house  had  at  the  tiipe  of  failure,  about 
8),000t  worth  of  short  bills  remitted  by  Clayton. 

The  petition  w^as,  that  these  short  bills  mij^t  be  given 
back,  upon  Clayton's  paying  all  .the  acceptances,  because 
by  paying  them  and  taking  them  up,   Clayton  wouJ4 
Bot  be  in  any  degree    indebted  to  Kensingtons'  house, 
and  would  therefore  be  entitled  to  take  all  tl^eir  pror 
perty  remaining  in  specie. 
The  order  was  to  the  following  effect : 
The  first  thing  they  had  to  do  was  to  pay  the  60C0L 
which  Kensingtons'  house  had  paid  to  the  excise,  for 
that  was  just  the  same  as  if  the  bills  had  been  paid  by 
Clayton  at  Preston. 

Then  all  the  other  acceptances  by  Kensingtons,  upon 
which  Clayton  had  received  cash  for  by  discounting, 
must  be  paid  by  Clayton,  so  that  they  may  never  appear 
under  Kensingtons'  commission. 

Clayton  must  prove  and  take  a  dividend  upon  the 
5000/.  which  Kensingtons  had  in  their  hands  at  the  ti^ie 
of  their  bankruptcy. 

Then  Clayton  will  be  entitled  to  all  the  short  bills,  or 
bills  not  due,  transmitted  by  Clayton  to  Kensingtons, 
and  not  discounted  by  them  before  the  bankruptcy,  or 
to  the  proceeds  of  them,  if  any  have  been  received  by 
Kensingtons*  assignees  since  the  bankruptcy.  Exparte 
ClaytoHy  Aug.  \2th,  1813, 


(      168     ) 


ATTORNIES. 

An  tttorne J  The  first  case  in  which  an  attorney  is  said  to  have  a 

liM u^nw!*     lien  upon  papers  in  his  hands  is  the  case,  Exparte  Bushy 
pen.  see  ante.     It  is  reported  that  Lord  Holt  at  nisipriusy 

held  that  an  attorney  had  no  right  to  detain  a  lease  that 
vras  put  into  his  hands  to  prepare  an  assignment  of  it 
till  he  was  paid  the  fees  for  the  assignment.  I  Lord 
Raym.  738.  Anon.  6  W.  and  M. 

But  that  seemed  to  be  a  clear  common-law  right  of  lien, 
which  every  bailee  has,  who  is  employed  to  work  and 
labour  upon  the  thing  left  ia  his  hands. 

Lord  Mansfield  said,  '^  that  the  practice  that  attomies 
cannot  be  compelled  to  deliver  up  the  deeds  and  papers 
of  their  clients  till  they  are  paid,  was  not  very  ancient, 
but  that  it  was  established  on  general  principles  of  jus^ 
tice  ;  and  that  courts,  both  of  law  and  equity,  had  now 
carried  it  so  far,  that  an  attorney  or  solicitor  may  ob- 
tain an  order  to  stop  his  client  from  receiving  money 
recovered  in  a  suit,  in  which  he  had  been  employed  for 
him,  till  his  bill  is  paid." 

Sir  James  Burrow  mentioned  the  first  instance  of  such 

an  *  order    to   the   court.      This  is  mentioned   by  Lord 

Mansfield,  chiter  in  WiUcins  v.  Carmichaely  Doug.  100. 

After  notice  has      Lord  Mansfield  meant,  no  doubt,  a  general  lien,  which 

a  lien  upon  the  in  no  case  existed  before  it  was  introduced   by   Lord 

debt"mnd  costs.  Hardwicke  in  the  case  of  a  factor  in  the  year  1756.    See 

ante  138. 

Lord  Mansfield  said  after waitis,  '^  he  was  inclined  io 
go  still  farther,  and  to  hold  that,  if  the  attorney  gave 
notice  to  the  defendant  not  to  pay  the  debt  and  costs  to 
the  plaintiff  till  his  bill  should  be  discharged, «  payment 
by  the  defendant  after  such  notice  would  be  in  his  own 
wrong." 

But  where  there  is  no  such  notice,  the  court  decided 
that  the  defendant  might  compromise  with  the  plaintiff 
his  bill  and  costs,  provided  it  was  not  done  coUusively  to 
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defraud  the  plaintiffs  attorney.     Welsh  v.  Hole,  Doug. 
286. 

An  attorney  has  a  Hen  for  his  costs   upon  a  sum  Attorney*!  lieu, 
awarded,  if  he  gives  such  notice,  and  he  will  not  be  pre- 
Jadiced  by  a  cdllusive  release  from  the  plaintiff  to  the 
defendant.     Ormerod  v.  Tate,  1  £a«f,  464. 

When  a  commission  is  superseded,  and  the  petitioning 
creditor  is  ordered  to  pay  the  bankrupt  his  costs,  the 
bankrupt's  solicitor  has  a  lien  upon  these  costs.  Exparte 
Castle,  15  Vea.  540. 

If  costs  are  ordered  in  bankruptcy  to  be  paid  to  a  ^^^^^^  **"' 
puty  who  has  been  illegally  arrested,  his  attorney  has  a  costs  in  inink. 
lien  upon  them,  and  upon  notice  they  must  be  paid  to  ''°P^^^* 
bjm.    Exparte  Bryant,  Maddock'e  Rep.  49.  1815. 

Deeds  were  deposited  with  a  solicitor  for  the  purpose  Attorney*s  ilea 
of  raising  money,  that  object  failed,  and  they  were  per-  po^"of  Uie^d*. 
mitted  to  remain  in  his  hands.     Lord  Eldon  held,  that  P<»>^  ^*'^- 
be  had  a  general  lien  upon  them  for  his  bill,  that  the 
effect  of  permitting  them  to  remain  was  equivalent  to  a 
general  deposit     Exparte  PemberUm,  18  Fee.  282. 1810. 

Bat  snrely  he  would  have  had  a  general  lien  upon 
tbem,  though  they  had  been  demanded  back  the  moment 
after  the  purpose  failed. 

A  solicitor  must  apply  all  deeds  and  papers  to  the  pur- 
poses for  which  they  are  entrusted  by  his  client,  but  be- 
tween him  and  the  client  he  may  retain  them  all,  I  should 
think,  till  his  bill  is  paid. 

Lord  Rosslyn  held  that  an  attorney  could  have  no  lien  No  lien  can  be 
^pon  papers  delivered  to  him  after  the  bankrupt  was  bs^kruptc^' 
arrested,  where  he  lay  two  months  in  prison  afterwards. 
ExparU  Lee,  2  Fes.  286.  1793. 

Grant,  a  merchant  in  London,  pledged  the  bill  of  lading 
of  goods  shipped  on  board  the  Latona,  in  Russia,  and 
consigned  to  him,  with  the  defendants,  as  a  security  for 
tbeir  acceptance  to  the  amount  of  .£33,000. 

The  ship  being  detained,  his  agents  took  out  a  consi- 
^hk  quantity  of  the  goods.  Grant  committed  an  act 
^f  bankruptcy,  and  afterwards  his  agents  ship  and  con- 
^  to  him  other  goods.  Grant  transfers  the  bill  of 
lading  of  these  goods  also  to  the  defendants. 
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•  It  was  held^  the  assignees  of  the  bankrupt  migfat  re- 
cover the  last  consigned  goods  from  the  defendants. 
Grant  had  no  right  to  pledge  them.  It*  made  no  dif- 
ference that  the  agents  had  an  interest  in  the  adventare, 
thej  having  no  share  in  the  property  of  the  goods. 
Meyer  v.  Sharpen  5  Taunt  124.  1813. 

It  will  be  universally  true  that  there  cannot  be  alien 
in  any  case  after  a  known  act  of  bankruptcy  ;  nor  after 
^  secret  act  of  bankruptcy,  if  a  commission  follows 
within  two  months. 

But  by  the  46  Geo.  3.  c.  135.s.  lyaUcontracts^  dealings 
and  transactions^  are  good  and  effectual  after  a  secret  act 
pf  bankruptcy    entered  into  more  than  two  calendar 
months  before  the  date  of  the  commission. 
A  lien  must  be  comprised  within  these  general  words. 
It  was  contended  ip  one  case  that  there  could  not  be 
a  general  lien  where  the  papers  were  delivered  for  a 
particular  purpose,  as  for  drawing  a  mortgage  deed. 
Lord  Eldon  declared  if  the  intention  is  to  deposit  papers 
fox  a  particular  purpose,  and  not  to  be  subject  to  the 
general  lien,  that  must  be  by  special  agreement ;  other- 
wise they  are  subject  to  the  general  lieo  which  the  at- 
torney has  upon  all  papers  in  his  hands.     Eaparte  Sterr 
ling,  16  Fes.  268.  1809, 

This  was  a  petition  by  the  assignees  to  the  chancellor 
to  order  the  solicitor  to  deliver  up  deeds  and  papers  to 
them  which  he  had  received  from  the  bankrupts. 
The  Hen  u  lott  This  did  not  belong  to  his  jurisdiction  in  bankruptcy, 
Qn^tf«ment.  but  to  that  Summary  jurisdiction  which  the  court  of 
chancery  and  all  the  courts  at  Westminster  exercise  over 
attomies. 

But  if  an  attorney  takes  a  promissory  note  or  a  bond 
for  his  bill,  or  enters  into  any  special  contract  or  agree- 
ment for  the  payment  of  it,  the  lien  is  gone.  He  cannot 
have  both.  Cowell  v.  Simpsmy  16  Ves.^ld.  See  ante,  129. 
A  lien  cannot  be  extended  beyond  the  interest  of  the 
client  or  person  creating  it  The  attorney  therefore  can- 
not have  a  lien  upon  deeds  delivered  by  the  tenant  for 
life  against  the  next  person  in  remainder.  Earparte  Nes* 
bitty  2  Sch.  and  Lef.  279. 
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But  no  attorney  or  any  one  can  have  a  lien  upon  the  No  lien  apon 
proceedings  under  a  commission  of  bankrupt,  or  a  right  j|^^f^^^|!^ptcy* 
to  retain  them  against  the  assignees.     Esparte  BuUen^ 
Rose  1S4. 

The  assignees  may  chuse  their  own  solicitor,  and  the 
attorney  to  the  petitioning  creditor  must  immediately 
transfer  the  proceedings  to  the  assignees  or  their  attorney. 
He  has  his  remedy  against  the  petitioning  creditor; 
but  the  chancellor  would  order  the  assignees  to  pay  the 
costs  of  the  petitioning  creditor  out  of  the  first  money 
they  receive. 

The  bankrupt  had  obtained  an  order  that  the  proceed- 
ings might  be  enrolled,  the  clerk  of  enrolments  refused 
to  deliver  them  back  to  the  assignees,  till  he  was  paid, 
bat  upon  their  petition,  the  chancellor  ordered  then^ 
to  be  delivered  back  to  the  assignees,  ^xparte  Sandison^ 
I  Rase,  215.     1812,   . 

A  private  right  cannot  exist  in  an  obstruction  to  pub- 
lic justice. 

If  the  attorney  to  the  commission  continued  by  the  The  solicitor 
assignees  will  not  deliver  the  commission,  proceedings,  uMn^he  pro- 
and  books  of  the  bankrupt  to  the  assignees,  he  will  be  ceedin^. 
ordered  by  the  chancellor  to  do  it  with  costs.     Exparte 
Hardy,  1  Rose,  395.  1813. 

It  will  follow  then,  that  the  assignees  may  at  any  time 
ehaoge  the  solicitor  to  the  commission,  even  before  they 
pay  his  bill. 


WHARFINGER. 

It  has  been  decided  by  two  cases  at  nisi  prius,  that  a  Hai  a  general 
wharfinger  has  a  general  lien  upon  all  goods  deposited  at  *'^°' 
his  wharf  and  left  under  his  care.     Before  Lord  Kenyon, 
Naylory.  Mangles^  1  Esp.  N,  P.  Cases,  109.  And  before 
Lord  Eldon,C.  J.  Spears  v.  Hartley ,3  Esp.  N.  P.  Cases fi\. 

But  what  I  consider  in  such  a  case  as  much  higher  au^ 
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tbority  than  anj  decision  at  nisi  prius^  it  was  recognued 
as  the  general  law  by  the  court  of  Common  Pleas  in  the 
case  of  Richardson  ▼.  Goss^  S  B.  and  P.  124.  see  post 
Oencml  liens.       A  factor^  broker,  banker,  attorney,  and  wharfinger  are 
all  now  admitted  to  have  a  general  lien. 

A  packer  and  a  calico-printer  have  been  held,  but  I 
think  erroneously,  to  have  such  a  lien  ;  because  at  that 
time,  it  is  probable,  the  same  woutd  have  been  decided 
of  a  miller,  or  a  tailor,  or  any  other  artificer. 

Before  the  year  1748,  a  general  lien  was  unknown  to 
the  law  of  England.  These  modem  inventions  destroy 
the  simplicity  of  the  common  law. 


CARRIER. 

A  carrier  has  a  particular,  but  not  a  general  lien,  for 
the  carriage  of  goods.  JRisshforth  v.  Ha^field^  6  East  519. 

When  the  dyers,  bleachers,  printers,  &c.  at  Manches- 
ter entered  into  a  resolution,  which  was  published,  that 
they  would  receive  no  goods  to  dye  or  bleach,  &c.  with- 
out having  a  lien  for  their  general  balance,  it  was  held 
that  all  persons  were  bound  by  it,  who  sent  their  goods 
with  a  knowledge  of  the  resolution*  Kirhnan  v.  SAaw^ 
crossy  6  r.  R.  14.  1794. 

In  thiscase,fiiocftM  et  conventio  vincunt  legem :  soagene- 
ral  usage  in  a  place  for  a  few  years  might  be  considered 
not  evidence  of  the  law,  but  of  an  agreement  in  contra- 
vention of  the  general  law. 
No  lien  witiiom     There  can  be  no  lien  without  a  contract  on  one  side  to 

•  contrtct. 

bestow  labour  or  care  upon  an  article,  and  on  the  other, 
to  pay  what  is  reasonable  for  the  labour  and  care. 

Hence  a  man  had  no  lien  upon  a  dog  for  its  keep, 
which  he  found,  and  took  care  of.  Binsted  ▼.  Buck^ 
iBLR.\m. 

Nor  upon  timber,  which  a  man  found  floating  upon 
the  Thames,  and  which  he  was  at  expoiee  in  removing. 
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and  taking  care  of  for  the  owner.  Nicholson  y. Chapman^ 
2H.Bla.2^. 

These  were  voluntary  acts  of  kindness,  and  which  can 
only  give  a  claim  to  the  gratitude  and  generosity  of  the 

owner.  They  give  no  right,  which  can  be  enforced  in  a 
court  of  justiee. 

I  can  find  no  reason  for  what  has  beeir  attempted  to  be 
reduced  to  a  system,  that  a  particular  lien  only  exists 
where  the  bailee  is  bound  in  law  to  receive  the  article,  as 
an  innkeeper ;  or  where  he  is  a  public  trader,  as  a  tailor. 

This  has  arisen,  in  some  degree,  from  the  mis-state- 
tnentSy  that  an  agisting  farmer  and  a  livery-stable  keeper 
have  neither  of  them  a  lien.  The  decision  in  each  case 
was,  because  in  the  particular  instance  there  was  a  spe-' 
cial  contract ;  see  ante,  128. 

A  working  tailor  is  no  trader,  and  there  is  no  decision 
respecting  him  in  the  old  books  ;  but  he  is  named  only 
by  way  of  example. 

Every  man,  in  my  opinion,  who  is  employed  by  the 
owner  of  an  article  to  make  or  mend  it,  or  to  bestow 
labour  and  care  upon  it,  upon  an  agreement  to  be  paid 
what  he  reasonably  deserves  to  have,  has,  not  only  in 
moral  justice,  but  in  legal  justice,  that  is,  by  the  common 
law,  the  same  right  to  retain  it  till  he  is  paid,  as  a  tailor 
has  to  retain  cloth  which  ke  has  made  into  a  coat,  or  a 
coat  which  he  has  been  employed  to  mend. 

The  original  policy  of  this  lien  was  probably  to  pre* 
^ent  litigation  for  trifling  debts.         * 
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BUYER. 

This  is  a  different  kind  of  lien  from  fliat  of  artificers, 
or  bailees  for  care  or  service  ;  for  that  exists  only  for  a 
reasonable  indeterminate  sum ;  this  is  for  the  certain 
price  agreed  upon. 
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Lien  upon  real 
property. 


Where  the  lien 
Si  departed 
with. 


How  the  lien 
may  he  re- 
tained. 


PromtMory 
notes  do  not 
discharge  the 
lien. 


It  is  also  very  differcfnt  in  the  sale  of  real  property,  and 
the  sale  of  personal  property. 

With  respect  to  real  property.  Lord  Eldon  has  said, 
''  It  is  now  very  well  settled,  that^  if  an  estate  is  sold  in 
this  court,  and  nothing  more  passes,  the  vendor,  though 
he  has  conveyed  the  estate,  has  a  lien  for  the  purchase* 
money."     CoweU  v.  Simpson^  16  Ves.  278. 

Where  there  was  an  agreement  for  the  pilrchase  of 
an  estate  for  a  certain  sum,  and  the  purchaser  became  a 
bankrupt ;  upon  a  bill  filed  against  his. assignees.  Lord 
Rossly n  decreed  that  the  seller  had .  a  lien  for  the  pur- 
chase-money, that  the  estate  should  be  resold,  and  that 
the  seller  i^hould  be  admitted  as  a  creditor  under  the  com-* 
mission  for  the  deficiency.  Bowles  v.  Rogers,  Cooke^ 
189.  1800. 

Where  the  seller  had  given  a  receipt  for  the  purchase- 
money  upon  the  back  of  the  title-deeds,  and  had  taken 
bonds  for  the  purchase-money,  but  before  they  were  paid^ 
the  buyer  became  insolvent,  and  assigned  his  estates  in 
trust  for  his  creditors ;  Lord  Bathurst  held  it  was  not 
the  intention  of  the  parties  that  the  vendors  should  have 
a  lien  upon  the  estate,  and  refused  to  assist  him  against 
the  creditors  of  the  purchaser.  FaweU  v.  Heelis^ 
Afnb.  724.  1773. 

Lord  Redesdale  has  said,  that  when  notes  or  bonds 
are  given  for  the  purchase-money,  it  lies  on  the  purchaser 
to  shew  that  the  vendor  agreed,  to  rest  on  the  collateral 
security  ;  prima  facie,  purchase-money  is  a  lien  on 
the  lands..  Hughes  v.  Kearney y  1  Sch,  and  Lef. 
132.  1803. 

It  would  always  be  Wise  for  the  seller,  if  he  does  not 
mean  to  discharge  the  land,  to  make  an  express  decla- 
ration that  he  retains  his  lien  upon  the  land  as  a  security, 
but  accepts  the  notes  or  bonds  only  as  a  mode  of  pay- 
ment ;  that,  I  should  think,  would  remove  all  doubt 

The  vendee  gave  the  vendor  for  the  price  of  a  real 
estate  a  bill  of  exchange  drawn  by  him  upon,  and  ac- 
cepted by  the  partnership,  of  which  he  was  a  member. 
They  became  bankrupt^. 
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The  Master  of  the  Rolls  held,  the  lien  was  not  gone, 
that  bills  of  exchange  were  only  a  mode  of  payment, 
not  a  change  of  security.  Chant  v.  MiUsj  2  Ves.  and 
Bea.  306.  ^ 

Where  the  vendor  of  a  real  estate  took  the  promissory  ^/**'  ®^®^- 

^  ''    change  do  nof 

note  of  the  purchaser  for  the  price  of  the  estate,  payable  discharge  the 
ftt  four  months,  before  which  time  he  became  a  bank-  '*®°* 
rapt.  The  vendor  had  given  the  vendee  a  receipt  in  full. 
The  note  had  been  discounted.  That  circumstance  Lord 
Eldon  thought  immaterial,  and  held  his  lien  was  not 
gone,  but  had  a  right  to  the  proceeds  of  the  estate  after 
the  expences  of  the  sale,  and  a  right  to  prove  the 
difference  between  that  amount  and  the  purchase-money 
agreed  to  be  paid  by  the  bankrupt.  Exparte  Loaringj 
2  Rose,  79.   1814. 

The  Master  of  the  Rolls  said,   the  question  is,  if  the  one  lien  may 
security  be  totally  distinct  and  independent,  will  it  not  ^  ■ubititutcd 

,  "^  *       1  .  for  the  equita- 

tben  l>ecome  a  case  of  substitution  for  the  lien,  instead  bie  lien  npon  a 
of  a  credit  given  because  of  the  lien,  and  he  thought  a  l^^^"^  ""^  *" 
tnmsfer  of  stock  as  a  pledge,  discharged  the  equitable 
lien.    Nairn  v.  ProweCy  6  Ves.  760. 


VENDOR  AND  VENDEE  OF  PERSONAL 

PROPERTY. 

The  seller  of  any  personal  article  has  a  right  to  retain  The  teller  has 
it tiU  he  is  paid  for  it.  .  £3?^ 

This  is  a  very  different  lien  from  what  a  bailee  has  for  the  price, 
work  and  labour ;  for  there  the  lien  is  gone,  if  the  price 
is  fixed. 

Bat  in  case  of  a  sale  for  a  stipulated  sum,  the  seller 
may  retain  it  till  the  price  is  paid. 

The  delivery  of  the  article,  and  the  payment  of  the 
price,  might,  in  some  instances,  be  simultaneous,  but  in 
many  it  would  be  inconvenient  or  impossible.  The  law 
has  therefore  wisely  thought  that  it  was  safer  to  entrust 
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the  seller  with  the  price  before  the  delivery  of  the  arti« 
cle^  than  the  purchaser  with  the  article  before  the  pay- 
ment of  the  money.  Where  the  contract  is  for  immedi- 
ate delivery  on  one  hand,  and  immediate  payment  on 
the  other,  the  law  therefore  allows  the  seller  to  retain  till 
he  is  first  of  all  paid. 
Wfcen  the  Ur-     j^  |^  Yerv  antient  case,  the  court  said,  if  a  man  buy  of 

gftIA  If  TOld*  ^  ^ 

a  draper  twenty  yards  of  cloth,  the  bargain  is  void,  if  be 
do  not  pay  the  money  at  the  price  agreed  upon  immedi- 
ately ;  but  if  the  day  of  payment  be  appointed  by  agree- 
ment of  the  parties,  in  that  case,  one  shall  have  his  ac- 
tion of  debt,  the  other  an  action  of  detinue.  Dyer  SO. 
•    Zo  Sen,  8. 

But  this  must  be  subject  to  the  qualifications  which 
Lord  Holt  has  declared,  vis.  that  after  a  l^al  bargain, 
the  vendor  cannot  sell  the  goods  to  another  without  a 
default  in  the  vendee  ;  and  therefore  if  the  vendee  does 
not  come  and  pay,  and  take  the  goods,  the  vendor  ought 
to  go  and  request  him,  and  then  if  he  does  not  come  and 
pay,  and  take  away  the  goods  in  convenient  time^  the 
agreement  is  dissolved,  and  he  is  at  liberty  to  sell  them 
to  any  other  person.    Langfort  v.  Tilery  I  Soli,  1 13. 

The  following  has  been  cited  from  Nay's  JfaurtfM,88, 
with  approbation  by  Lord  EUenborough. 
The  article  sold  «<  If  I  sell  my  horse  for  money,  I  may  keep  him  until 
»he  Inytu  ^  I  am  paid ;  but  I  cannot  have  an  action  of  debt  until  he 
be  delivered ;  yet  the  property  of  the  horse  is  by  the  bar- 
gain in  the  bargainor  or  buyer.  But  if  he  do  presently 
tender  me  my  money,  and  I  do  refuse  it,  he  may  take 
the  horse,  or  have  an  action  of  detainment  Jlnd  if  the 
horee  die  in  my  stable  between  the  bargain  and  the  deH- 
very^  I  may  have  an  action  of  debt  for  my  money,  be- 
cause, by  the  bargain  the  property  was  in  the  buyer.** 

This  was  relied  upon  as  law  by  Lord  EUenborough  in 
Hinde  v.  Whitehousej  7  Eastj  571. 

In  that  case  a  quantity  of  sugars  lying  in  the  king's 
warehouse  at  Liverpool,  was  sold  by  aucti<m,  the  duty 
was  to  be  paid  by  the  seller.  Before  the  buyer  took  pos- 
session they  w«re  consumed  by  fire.    It  was  admitted 
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that  there  was  no  tachea  in  the  seller  in  not  having  paid 
the  duty  between  the  sale  and  the  fire.  The  question 
was,  who  was  to  bear  the  loss  ?  The  buyer  had  accepted 
samples  part  of  the  sugars.  The  court  unanimously  de^ 
termined  they  were  the  property  of  the  buyer,  and  that 
the  seller  might  recover  the  price.  i6fd,  558.  1806. 
The  following  cases  belong  to  this  bead  of  seller  and  The  viMtrU 

,  lien. 

purchaser. 

Where  a  quantity  of  starch  was  sold  at  so  much  per 
cwt.  by  a  bill  at  two  months,  the  starch  was  lying  in  the 
warehouse  of  a  third  person,  and  the  weight  was  to  be 
ascertained,  and  fourteen  days  were  to  be  allowed  for  the  , 
delivery.  The  seller  gave  a  note  to  the  vendee  directing 
the  warehouseman  to  weigh  and  deliver  to  the  purchaser 
oil  his  starch.  He  became  a  bankrupt  before  the  whole 
was  weighed  and  delivered.  The  court  held  the  vendor 
might  stop  the  remainder.  Hanson  v.  Meyer^  6  East 
614. 

A  quantity  of  casks  of  turpentine  were  sold — the  casks 
were  filled  up,  and  the  bungs  were  left  out,  that  they 
might  be  guaged  by  the  custom-house  ofKcer;  the 
were  to  remain  thirty  days  at  the  option  of  the  purchaser. 
The  gnaging  was  to  be  done  by  the  purchaser. 
In  that  state  they  were  destroyed  by  fire.  The  court 
l^d  the  loss  must  fall  upon  the  purchaser,  the  sellers 
having  done  all  that  was  required  of  them  to  do.  Jtugg 
y.Minett,  1 1  East,  210.  1809. 

Dutton  and  Bancroft  were  possessed  of  forty  tons  of  oil, 
they  sold  ten  tons  of  it  to  Frosts,  who  before  it  was  mea- 
nued  sold  the  same  to  Townsend,  and  gave  him  a  written 
order  upon  Dutton  and  Bancroft  to  deliver  the  ten  tons 
to  him.  Townsend  took  the  order  to  Dutton  and  Bancroft, 
•ad  they  wrote  upon  the  order  Accepted,  14th  February, 
1809,  and  signed  their  names  to  it. 

They  still  continued  to  keep  the  key  of  the  warehouse 
--Before  the  ten  tons  were  separated  from  th^  jpest  of  the 
oil,  Townsend  became  a  bankrupt. 

The  Court  of  King's  Bench  heid  that  Frosts  could  not 
«top  the  oil,  that  the  delivery  to  Townsend  was  complete, 
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The  ireador*s     and  could  not  be  countermanded.     Whitelioute  r.  FroaU 
12  East,  S14. 

AH  the  bales  which  had  been  sold  for  an  entire  sum 
were  lying  at  a  wharf,  the  purchaser  there  weighed  them 
and  removed  part :  it  was  held  that  flie  vendor  had  no 
right  to  stop  what  remained  lA  the  hands  of  the  whar- 
finger.    Hammond  v.  Anderson,  1  N,  A.  69. 

In  a  former  case,  where  7061  bushels  of  wheal  were 
consigned  to  a  merchant  in  England,  who  sold  them,  and 
indorsed  the  bill  of  lading  to  a  third  person ;  he  took 
possession  of  800  bushels.  It  was  held  that  this  was  a 
delivery  of  the  whole,  and '  that  the  remainder  conM 
not  be  stopped  upon  the  insolvency  of  the  consignee, 
there  being  no  intention  at  any  time  to  separate  part 
of  the  cargo  from  the  rest  Slubey  v.  Heywood^  2  Ben, 
Black.  10. 

Anderson  and  Eades  before  their  btokroptcy^purohMed 
of  Heselton  apd  Smith,  fifty  tons  of  Greenland  oil,  to  be  re- 
ceived in  fourteen  days  at  ttke  wharf  of  Breeds  and  Farn- 
comb,  to  be  paid  by  an  acceptanceat  four  months.  Heseiton 
and  Smith  ^ave  a  written  order  to  Breeds  and  Famcomb 
to  deliver  the  oil  to  the  purchasers. 

The  sellers  countermanded  the  6rder  before  delivery, 
and  before  any  thing  was  done.  The  buyers  became 
bankrupts,  and  the  plaintiffs,  their  assignees,  demanded 
the  oil ;  but  the  defendants  delivered  the  oil  to  the  seUers. 

Before  Greenland  oil  is  delivered,  it  is  the  constant  cus- 
tom to  have  the  caslis  searched  by  It  cooper  employed  by 
the  setter ;  and  it  is  also  the  custom  for  a  broker  6ti  behalf 
both  of  the  buyer  and  seller  to  attend  to  make  a  minute 
of  the  foot  dirt  and  wliter  in  each  aa/k ;  and  the  casks  are 
then  filled  up  by  the  'seller's  cooper  at  the  8eller*8  eX- 
pence,  and  delivered  in  complete  state  containing  the 
quantity  sold. 

Lord  EUenborough  said,  **  here  are  material  facts  to  be 
done  by  the  seller  before  delivery  to  the  buyer  ;  and  be- 
fore these  things  were  done,  the  delivery  was  counter- 
manded."  The  plaintiflb  nonsuited  fVdUace  y/B)*eed9, 
l9Ea9t,522.  1811. 
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HttgiiM  mid  his  partifter  sal4  timber  to  Dixons,  lying  The  iftud9r\ 
at  the  wharf  of  Hughes,  and  wfs  marked  by  the  servants 
of  Hughes  and  Dixons.  who  then  said  they  would  send 
the  timber  to  Shoreham.  The  price  was  to  be  paid  by  a 
bill  at  three  months.*  DixQns  afterwards  sold  the  timber 
before  it  was  sent  to  the  plaintiff  Stoveid.  They  gave 
notice  to  the  defendants  to  deliver  the  timber  to  Stoveid ; 
tiiey  said  it  was  very  well,  and  Stoveid  marked  it  with 
his  own  mark. 

Lord  Ellenborough  and  the  court  were  clearly  of 
opinion  that  Stoveid  had  a  right  to  recover ;  the  de- 
ieodants  recognised  the  traqsfi^r  of  the  property  to  the 
plaintiff  9  and  that  circumstance  made  an  end  of  the 
transit     SUmeld  v.  HugAety  14  East,  308.  181 1. 

In  this  case  Lord  Ellenborough  ^aid,  the  change  of 
mark  from  A.  to  B.  on  bills  of  goods  in  a  warehouse, 
by  the  direction  of  the  parties,  was  ctearly  held  by  the 
House  of  Lords,  in  a  late  case,  to.opef^  as  an  actual 
delivery  of  the  goods,  and  tjiis  after  three  dayff*  aigq<r  . 
ment  at  the  bar,  though  I  own .  it  appeared  to  me  that 
the  case  only  required  to  be  stated,  to  be  disposed  of  at 
once.    Ibid. 

Where  a  party  had  sold  oil  lying  in  his  own  ware* 
boose,  but  there  was  no  proof  of  any  delivery,  except 
that  he  had  reeeived  warehouse  rent  for  the  time  it  re- 
mained after  the  period  when  it  .ought  ^o  -have  been 
taken  away  according  to  the  terms  of  the  sale ;  the  buyer 
became  insolvent,  and  the  seller  insisted  upon  his  right 
to  retain. 

Lord  Ellenborough  at  mat  priue  said,  the  acceptance 
of  warehouse  rent  was  a  complete  tr^npfer  of  the  goods 
to  the  purchaser.  If  I  pay /for  a  part  of  p,  wf^rehbuse,  sp 
nacb  of  it  is  mine.  This  is  an  executed  delivery  by  the 
seller  to  the  buyer.  If  there  is  any  conspiracy  or  contri- 
vance on  the  part  of  the  plaintiffs  to  cheat  the  defendants 
oat  of  the  price  of  the  goods,  proof  of  that  will  be  ^ 
*iuwer  to  this  action ;  but  it  would  be  overturning  all 
principles  to  allow  a  man  to  say,  after  accepting  ware* 
bouse  rent,  **  the  goods  are  still  in  my  possession,  and  I 
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at  an  end.  The  goods  were  transferred  to  the  person 
who  paid  the  rent,  as  much  as  if  they  had  been  remoTed 
to  his  own  warehouse,  and  there  deposited  under  lock, 
and  key.     Hurry  x.  Mangles,  1  Campb.  462.     1808. 

The  bankrupt,  an  Irifsh  provision  merchant,  in  Decem- 
ber, 1807,  bought  the  goods  in  question,  which  were  then 
Ijing  in  the  warehou5«s  of  the  defendants,  who  were 
wharfingers  in  the  Borough.     Along  with  the  invoice 
the  bankrupt  received  from  the  sellers  an  order  to  deliver 
the  goods,  which  he  lodged  with  the  defendants.     The 
defendants  tiiereupon  traosfeired  the  goods  in  their  books 
to-  bis  name,  and  actually  debited  him  with  warehouse 
rent     Immediately  after  the  goods  had  been  so  trans- 
ferred,   he  became  insolvent,  and  the  sellers  gave  the 
defendants  notice  to  hold  the  goods  on  their  account — a 
commission  of  bankrupt  being  sued  out  against  Dudley, 
the  plaintiffs  as  his  assignees  demanded  the  goods  of  the 
defendants,  but  they  delivered  the  whole  of  them  baek 
to  the  sellers. 

Lord  Ellenborough.  After  the  note  was  delivered  to 
the  wharfingers,  they  were  bound  to  hold  the  goods  on 
account  of  the  purchaser ;  the  delivery  note  was  sotB- 
cient,  without  any  actual  transfer  being  made  in  their 
books.  From  thenceforth  diey  beicame  the  age&t*  of 
Dudley  the  bankrupt.  They  tUemselves  might  have  a 
fien  on  the  goods,  ind  be  justified  in  detaining  them*  CHi 
that  was  satisfied;  but  as  between  vendor  and  vendee  the 
delivery  was  complete,  and  the  right  to  stop  in^tiraiUBitu 
was  gone.     Harman  v.  Anderwny  2  Campb.  248. 

Lord  Ellenborough  had  held  the  same  at  nitipriu^ : 
and  what  is  stated  above,  is  vrhat  he  said  upon  a  mfMok 
tor  a  new  trial,  in  which  the  other  judges  ooncurred,  and 
a  rule  to  shew  cause  was  refused.  Ibid. 
'  Lord  Ellenborough  in  two  of  the  last  caset  has  used 
the  word  transitu;  he  meant  nothing  more  than  there 
^"maB  no  lien,  or  the  right  to  retain  was  gone,  for  in  fact 
there  ^Hts  no  removal  or  transiins. 
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I  treated  the  head  of  vendor  ai^d  vendee,  the  last  under 
tbe  subject  of  lien,  merely  because  .vendor  and  vendee 
are  the  legitimate  parents  of  stopping,  in  iransitu^  though 
the  offspring  has  lost  much  of  its  original  nature,  and 
now  retains  little  of  the  family  resemblance. 

The  common  law  of  England  in  courts  of  law  ought  to 
be  as  unalterable  as  the  law  of  the  Medes  and  Persians  ; 
yet  if  Lord  Coke  and  Lord  Bacon  could  now  be  asked 
the  law  upon  stopping  in  iransitu,  they  would  be  just  as 
much  astonished  as  if  they  were  asked  a  question  in  the 
Hindoo  law  in  the  Sanscrit  language;  and  if  we  told 
them  that  when  the  tranaitua  was  at  an  end  the  delivery 
was  complete  ;  and  when  the  delivery  was  complete,  the 
tranaiius  was  at  an  end,  they  would  think^we  did  not 
reason  much  like  the  lawyers  of  their  times,  and. that 
4tti  amirimua  vera  vocabula  rcrum. 

The  excessive  xeal  for  substantial  justice*has  led  some 
eminent  judges  to  overstep  the  modest  and  simple  bounds 
of  the  common  law ;  but  the  consequence  has  only  been 
litigation  and  confusion,  and  though  their  successors  at 
present  cannot  undo  what  has  been  done,  they  are  anxi- 
ous to  restrain  the  progress  of  the  ajberratipn. 

But  I  shall  shortly  state  each  case  upon  the  subject 
from  the  first  till  the  present  day,  and  shall  occasionally 
subjoin  my  own  observations. 

The  plaintiffs  being  assignees  under  a  commission  of  Comnitsion. 
bsakruptcy  taken  out  against  the  Bonnells,  brought  their 
bill  for  a  discovery  and  relief  touching  two  cases  of  silk, 
at  first  consigned  by  Attenory  and  Alteory,  to  the  Bon- 
nells, then  considerable  merchants  in  London ;  but  be- 
fore the  ship  set  sail  from  Leghorn  news  came  that 
the  Bonnells  were  failed,  and  thereupon  Attenory  and 
Alteory  alter  the  consignment  of  the  silks,  and  consign 
them  to  the  defendant. 

The  court  declared  the  plaintiffs  ought  not  to  have 


i82  STOPPII9G  IN  TKAMSITIX. 

bad  so  much  as  a  discovery,  much  less  a  relief  in  this 
court  in  regard  that  the  silks  were  the  proper  goods  of 
the  two  Florentines  and  not  of  the  Bonoells,  nor  the  pro- 
duce of  their  effects;  and,  therefore,  thej  having  paid 
no  money  for  the  goods,  if  the  Italians  could  by  any 
means  get  their  goods  again  into  their  hands,  or  prevent 
their  coming  into  the  bands  of  the  bankrupts,  it  was  but 
lawful  for  them  so  to  do,  and  very  allowable  in  equity. 
— Therefore  decreed  an  account,  if  any  thing  due  from 
the  Italians  to  the  Bonnells,  that  should  be  paid  the 
plaintiffs,  but  they  should  not  have  the  value  of  the  silks 
by  virtue  of  the  consignment  or  verdict,  and  put  the 
Italians  to  come  in  as  creditors  under  the  statute  of 
bankrupts,     h  iseman  v.  Vandeput^  i  Vem,  SOS.  1690. 

It  appears  that  there  had  been  a  verdict  in  a  court  of 
law  in  favour  of  the  assignees  of  the  bankrupt  We  liAve 
seen  before,  under  the  head  of  Vendor  and  Vendee,  tiiat 
where  there  was  a  legal  delivery  to  the  vendee  the  ven- 
dor had  no  longer  a  right  to  recal  the  goods.  They 
may  be  said  to  come  into  the  hands  of  a  bankrupt,  when 
they  come  into  the  hands  of  any  agent  authorised  by 
him  to  receive  them. 

We  find  nothing  more  upon  this  subject  for  the  next 
fifty- three  years.  The  next  case,  Snee  v.  PrescoU^  before 
Lord  Hardwicke,  is  fujl  of  superfluous  matter  and  confu- 
sion ;  and  th^  chancellor  refers  to  two  cases,  which  are  not 
the  law  of  the  present  day.  What  we  distinctly  learn  to 
have  been  decided  in  that  case  appears  to  be  this : 

PresC'  »tt,  nagueneau,  and  others  were  partners.  Rague- 
neau  resided  at  (jegborn,  and  Prescott  in  London.  Rague- 
neau  purchased  four  bides  of  silk  for  Toilet,  for  which 
Ragueneau  had  receive^  by  the  sale  of  goods  only  half 
their  value.  A  bill  of  lading  had  been  transmitted  to 
Toilet  by  Ragueneau.  He  borrowed  money  of  Le  Blon 
and  others,  and  assigned  them  tlie  bill  of  lading  by  way 
of  securtty,.^ 

When  QaWAOQ  the  captain  of  the  ship  arrived  in  Lon- 
don, ToUet,  to  whom  they  wec^  cooaigned,  and  at  whose 
risk  they  were  shipped,  bad  become  a  bankropt.  '  Le 
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Blon  skewed  Dawson  the  bill  of  lading  assigned  to  him, 
and  demanded  the  goods ;  but  Dawson  refused  to  deliver 
theni)  and  Prescott,  the  partner  here,  wrote  to  his  partners 
to  said  the  bills  of  lading  left  with  fliem  to  him ;  which 
ihej  did,  with  directions  to  Dawson  to  deliver  the  goods 
to  Prescott 

Snee,  the  assignee  of  the  bankrupt,  contended  that  the 
bills  of  lading  sent  indorsed  in  blank  to  Toilet,  vested  the 
property  in  him. 

Lord  Hardwicke  decreed  that  Preseoftt  and  )iis  partners 
were  to  be  paid  first  of  all  the  half  price  of  the  goods, 
which  was  due  to  them,  and  then  the  pawnee  to  be  paid 
what  he  had  advanced,  and  then  the  surplus,  if  any,  to 
the  assignees  of  Toilet.  iS'neev.  Prescott,  1  Atk.2^^.  1743. 

He  used  the  words  so  often  cited,  that  if  Prescott  had  . 
got  the  goods  back  again  by  any  means,  if  he  did  not 
steal  them,  I  would  not  blame  him ;  and  I  am  of  opinion, 
Aatto  take  them  from  him  would  be  extremely  inequitable. 

And  be  cited  two  cases,  one  Exparte  Clare  before  Lord 
Kiog,  and  the  other  Exparte  Frank  before  Lord  Talbot, 
in  each  of  which  the  goods  had  been  actually  delivered* 

Bat  these  two  cases  are  certainly  not  the  law  of  the 
present  day.  See  post,  the  case  of  ffaswell  v.  Bunt-^ 
Qodertbe  46  Geo.  3.  e.  1S5.  #.  L 

This  is  the  firet  case  in  which  the  Words  in  transitu  are 
ased.      Lord  Hardwicke  chanced  to  say,   during  the  Stoppin^r  in 
Myage  and  in  transitu^  as  meaning  the  same  thing,  and  i^ntlooed? 
ever  siace  these  words  in  transitu  have  been  used  as  if 
they  had  some  technical  meaning.    They  are  not  to  be 
foond  in  any  former  part  of  the  law  of  iingland,  nor  to 
be  f(mnd  in  the  civil  law,  from  which  doubtless  a  great 
part  of  our  common  law  was  taken. 
.  By  that  law  th^  article  sdld  beeonles^  the  property,^ 
the  receiver  three  ways,  by  the  payment  of  the  price,  or 
by  any  other  satisfaction,  or  by  giving  credit  without  any 
satisfaction. 

9'Ml  venduti.  nan  aliter  fit  acdpienlis^  quam  si  aut  No  ttopping  in 

,.  ,.  ,,  «-^        !.  •         J   ^  traniitu  by  the 

P^ttfm  nulns  soluium  tnt^  aid  salts  e»  nxmme  datwn^  ^ivU  law. 
^ttiam  Jidem  habuerimus,    sine   ^Ma  sati^fMtione^ 
%  18.  s.  19. 
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But  doVe  not  give  credit  both  by  that  law»  Itad  the 
law  of  England^  by  delivering  the  goods  without  pay* 
meet  of  the  price  ? 

It  is  quite  clear,  that  whilst  they  were  in  coaveyanoe^ 
or  m.  ircamtiij  and  in  the  hands  of  the  agent,  or  servant 
of  ihe  seller,  they  might  be  recalled ;  but  if  they  were 
delivered  by  that  agent  or  servant  into  the  hands  of  the 
servant  or  authorised  ageot  of  the  buyer,  the  power  and 
right  of  neoalling,  one  would  think,  were  entirely  at  as 
end ;  and  if  the  buyer  becomes  a  bankrupt  before  the 
agent  delivers  tfte  goods  into  his  possession,  one  cao  see 
no  more  reason  ia  natural  justice,  that  this  creditor 
should  be  paid  in  full,  than  any  other  creditor,  whose 
goods  have  been  received,  and  are  not  paid  for. 
SencnTtwo  '^^^  inconvenience  consists  in  this,  that  tbecircara* 
deiireriet  stauces  which  Constitute  a  legal  delivery,  to  charge  the 
purchaser  with  the  price,  and  to  make  him  bear  the  loss 
of  the  goods,  if  a»y  happens,  do  not  constitute  a  delivery, 
to  preclude  the  setter  from  recovering  the  goods. 

We  must  have  another  delivery  differently  defined 
and  described  for  that  purpose. 

Ifi  that  case,  Lord  Hardwioke  laid  down  what  has 
t]^n  fuUy  decid^d  since. 
Deiirery  to  a        «  1  adiQit  the  case  mcutipned  by  the  plaintiff's  counsel 
t^Le"propertyr*  ^  inland  dealer^  in  England,  that  if  goods  are  delivered 
to  a  carrier  or  hoyman,  to  be  delivered  to  A.  and  the 
H/f^moH,  goods  are  lost  by  the  carrier  or  hoyman,  the  consyignee 

can  only  bring  the  action,  which  shews  the  property  to 
be  in  him,  and  it  is  the  same  where  goods  are  delivered 
to  a  master  of  a  vessel. 
But  dfift  not         <<  But  suppose  such  goods  are  actually  delivered  to  a 
puiff  h^*mo-     carrier^  to  be  deUverifd  to  A.,  and  while  the  carrier  is 
«>^u-  upon  the  road,  uul  before  actually  delivered  to  A.,  by 

the  carrier,  the  consignor  hears  A-  his  consignee  is  likejy 
to  become  a  bankrupt^  or  ,ui  actually,  one,  imd  counter- 
mands the  delivery,  and  gets  them  into  his  own  posses^ 
sion  again,  t  am  of  opinion  that  no  action  of  tsover  would 
lie  for  the  assigiiees  of  A.^  because  the  goods,  while  they 
'were  in  tramsiiu,  might  be  so.  count^mMded."  1  MJt* 
9i9 
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One  woidd  have  supposed  that  when  the  goods  in  the 
haods  of  any  carrier  or  cooyejer,  had  become,  actually, 
the  property  of  the  buyer,  and  that  the  conveyer  was 
accountable  only  to  the  bnyer,  that  they  had  become 
irrevocably  his,  and  that,  according  to  the  modem 
phrase,  there  could  be  no  longer  any  stoppage  in  transitu. 

Lord  Hardwicke's  reason  is  not  very  satisfactory,  vis. 
no  action  will  lie  for  the  assignees  of  tiie  buyer,  ftaeati^^ 
tkegoodsy  while  they  were  in  transitu,  might  be  eoun- 
Urmanded. 

There  is  no  authority  referred  to,  and  no  new  idea 
introduced  in  the  reason,  to  satisfy  the  mind  of  the  truth 
of  the  proposition. 

But  though,  before  this,  we  cannot  discover  any  au- 
thority for  the  law,,  we  s)iall  find  that  it  is  now  fully 
estabUsbed  by  the  subsequent  authorities. 

Lord  Hardwioke  acted  conformcibly  to  this  dedsion  <^^*  ^^^^^ 
afterwards,  in  Esparte  iVWdnson^  cited  JfiJb.  400.  176^.  wlcke. 
^xiAm  Exparte  Walker  and  Woodbrid^,  Coofe  410. 1756. 

The  plaintiff  being  a  merchant  in  Leghorn,  bought  a  ^^^IlJ^r 
large  quantity  of  goods,  by  direction  of  the  defendant, 
Israeli,  who  resided  in  England,  and  consigned  them  to 
bim,  and  drew  bills  of  exchange  for  the  money.  The 
hills  were  accepted  by  Israeli,  but  were  protested  for 
non-payment,  oil  Israeli's  becoming  insolvent,  and  mrii- 
iag  a  composition  with  his  creditors,  and  assigning  his 
tflbcts  in  trust  for  them. 

The  goods  arrived  at  the  port  of  London,  and  the  agent 
for  the  conngnorandthe  agMt  for  the  creditors  severally 
applied  to  the  captain  for  the  goods,  biit  he  refused  to 
deliver  them  till  thM^  right  was  setfled. 

Lord  Henley,  Chancellor.  It  has  been  ^ttled  by  se- 
veral determinations.  Which  bttve  b<^eb  universally  ap- 
proved of  by  meriohants.  The  plluistiff  is  substantially 
to  be  considered  as  a  merchant  seilittg^bods  to  Israeli* 
The  case  of  Wilkinson  is  in  point.  It-wa:s  determmed, 
<>n  solid  reasons,  that  the  goods  of  d^e  man  should  not 
he  applied  in  payment  of  another  man's  debts.  Decree, 
g<K)ds  to  be  delivered  to  the  plaintiff.  S^Agula  v.  Lam- 
^ert,  Amb.  399.  1161. 
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GMMbefcM    '    It  -doM  Bol  appear  that  any  cg^ae  upon  Hub  ntyect 
g^ij    "^      wa«  decided  by  Lord  Mansfield  in  the  court  of  King's 
Bench,  except  that  a  vendee  had  girea  orders  that  tte 
goods  should  be  sent  to  a  packer,  a!id  whilst  they  were 
there,  they  were  stopped  by  the  vendor  ;  and  die  court 
held  they  might  lawfidly  be  «o  stopped.    Hmt  ▼.  Ward, 
cited  in  S  Tl  R.  467. 
Corporal  tottcb.     fittt  at  tdsi  pHuB  Lofd  Mansfield  went  so  &raste 
hold  that  the  vendor  might  stop  the  goods  at  any  time 
before  they  came  to  the  corporal  toudi  of  the  vendee. 
Hunter  v.  B9al,  cited  3  T.  R.  4666.  1785. 
This  has  since  been  disavowed  as  law.     See  post.  190. 
The  next  case  has  been  much  agitated.    I  shall  there- 
fore state  the  circumstances  at  large. 
cm»^rt!?^'       Trover  for  a  cargo  of  com.    Plea,  the  general  issue. 
•fUDsttbe       The  plaintifl?,  at  the  trial  before  Buller,  J.  at  the  Guild- 
^HiS^'^foJ*^  hall  sittings  after  last  Easter  term,  gave  in  evidence  that 
vftlubiecoB.    Tnring  and  Son,  merchants,  at  Middlebourg  in  the  pro* 
^'        vince  of  Zealand,  on  the  82d  Jaly,  1786,  shipped  the  goods 
in  question  on  board  the  Endeavour,  for  Liverpool  by  the 
order  and  directions  and  on  the  accouut  of  Freeman 
of  Rotterdam.    That    Holmes,  as  master   of  the  ship, 
signed  four  several  bills  of  lading  for  the  goods  in  the 
usual  form,  unto  order,  or  to  assign,  two  of  which  were 
indorsed  by  Turing  aad  Son  in  blank,  and  srat  on  the 
88d  July,  1786,  by  them  to  Freeman,  together  with  an 
invoice  of  the  goods,  who  afterwards  received  them; 
another  of  the  bills  of  lading  was  retained  by  Turing  and 
Son,  and  the  remaining  one  was  kept  by  four.      On  the 
25th  July,  1786,  Turing  and  Son  drew  fourseveral  bills 
of  exchange  upon  Freeman,  amounting  in  the  whole  to 
477^   in  respect  Of  the  price  of  the  goods,  which  were 
afterwards  accepted  by  Freeman.  On  the  25th  July,  1786. 
Freeman  sent  to  the  plaintifiEs  the  two  bills  of  lading, 
together   with  the  invoice  which  he  had  received  from 
Turing  and  Son,  in  the  same  state  in  which  he  received 
them,  in  order  that  the  goods  might  be  taken  possession 
of,  and  sold  by  them  ou  Freeman *8  account :  and  on  the 
same  day  Freeman  drew  three  sets  of  bills  of  exchange, 
to  the  amcunt  of  b20L  on  the  plaintiffs,  yfho  accepted 
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Tfa^n,  and  have  since  duly    paid  tbem^    The  ploifii.  Consi^Mr  m- 
lift  are  creditors  of  Freeman  to  the  aiiioaat  of  64S2.  ^^  ||^iy^^"of 
On  the    15th  August,  1786,  and  before  the  four  bills  «i>« '^^^^■'^ 
of  exchange  drawn  by  Taring  and  Son  on  Freeman  be^ 
came  due.  Freeman  became  a  bankrupt:  those  bills  wme 
regularly  protested,  and  Turing  and  Son  have  since  been 
oblit^d,  as  drawers,  to    take  them  up,  and  pay  them. 
The  price  of  the  goods  so  shipped  by  Turing  and  Son  is 
wholly  unpaid.     Turing  and  Son,  hearing  of  Freeman's 
bankruptcy,  on  the  111  at  August,  1786,  indorsed  the  bill 
of  lading  so  retained  by  them  to  the  defendants,  and 
transmitted  it  to  them   with  an  iuToice  of  the  goods,  au- 
thorizing them  to  obtain  possesion  of  the  goods,    on  ac- 
count  of,  and  for  the  use  and  benefit  of  Turing  and  Son^ 
frhicb  the  defendants  received  on  the  SStb  August^  1786. 

On  the  arrival  of  the  vessel  with  the  goods  at  Liver- 
pool on  the  88th  August,  1786,  the  defendants  applied  to 
Holmes  fur  the  goods,  producing  the  bill  of  lading,  who 
thereupon  delivered  them,  and  the  defendants  took  pos«- 
wssion  of  them,  for  and  on  account  of,  4ind  to  and  fot  the 
Qseand  benefit  of  Turing  and  Son.  The  defendiEunls  soM 
the  goods  on  the  account  of  Turing  and  Son,  the  proeeede 
whereof  amounted  to  557^  Before  .the  bringing  of  this 
aetton  the  plaiiftMfe  demanded  the  goods  ^of  the  defen- 
dants, and  tendered  to  them  the  fneigbt  and  diarges,  blii 
oeither  the  plaintifb  nor  Freeman  have  paid  nor  offered  to 
paj  the  defendants  for  the  goods.  To  this  evidence  the 
defendants  demtirred,  a^nd  the  plaintifb  joiised  in  the 
demarrer. 

This  was  argued  in  Triiiity  Term  by  Bh«kine  in  sup*- 
port  of  the  demurrer,  and  Manley  against  it,  and  again 
•n  this  day  by  8he[dierd  in  support  of  the  dewnrrer,  and 
BearcTOft  contra. 

Lord  Mansfield  was  absent. 

The  judges  Ashhuittt,  BuUer,  and  Grose  gave  lihair 
jttd^ent,  that  Lickbarrow,  to  whom  Freeman  had  as- 
signed  his  bill  of  lading  for  a  valuable  consideration,  bad 
a  right  to  recover  them  from  Mason,  who  had  stopped 
th^  in  tmmsitu  by  flie  directions  and  orders  of  Turing 
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CoMigiMir  MB.  .^e  consignor,  and  by  virtue  of  a  bill  of  lading  indoned 

Uie  MM^qM  "of  to  bim.     Lickbarrow  v.  Afason^  t  T.  R.  6X  1TR7. 

tbc  wangnnt.       Upon  a  Writ  of  error  this  judgment  was  unanioiGUsly 

reversed  by  the  other  eight  judges ;    and  the  judgment 

was  pronounced  by  Lord  Loughborough  at  great  length. 

M(Mon  V.  LickbariWD,  in  error,  I  Hen.  BL  357. 1790. 

Upon  a  writ  of  error  against  this  judgment  to  the 
House  of  Lords,  a  t^enire  /aciaa  de  novOf  or  a  new  trial, 
was  awarded.    2  Hen.  BL211.  1793. 

At  the  second  trial  a  special  verdict  was  found  in  sub* 
stance  as  before,  but  with  this  addition,  via.  **  the  jury 
found  that  by  the  custom  of  merchants,  bills  of  lading 
are  negotiable  and  transferrable  by  the  shipper  to  any 
oAer  person,  by  the  shipper  indorsing  such  bills  of 
lading  with  his  name,  and  by  such  indorsement,  delivery, 
or  transmission,  the  property  in  such  goods  is  transferred, 
and  that  a  blank  indorsement  had  the  same  effect  as  a 
fall  indorsement  ;**  and  when  it  was  brought  before  the 
court  of  King's  Bench,  tbey  said  nothing  more  than  that 
they  retained  their  former  opinion,  and  gave  judgment 
for  the  plaintiffs.  Licibarrom  v.  Mawn^  6  T.  R.  683. 
1794. 

Lord  Kenyon  had  said  in  a  former  case  before  the 

judgment  in  error,  that  the  first  judgment  of  the  court 

of  King's  Bench  was  decided  on  principles  of  policy  and 

'    common  honesty.     In  Salomons  v.  Niesenj  '2  T.  R,  679. 

1788. 

But  was  not  there  just  as  much  policy  and  common 
honesty  that  the  owner  of  the  goods  not  being  paid  for 
them,  should  have  the  same  remedy  against  the  assignee 
ot  the  consignee  as  against  the  consignee  himself? 

What  then  is  the  present  law  upon  the  subject  ?  I  for- 
bear to  say  more  upon  it,  than  it  appears  that  there  have 
been  four  judges  of  the  King's  Bench  of  one  opinion, 
and  the  other  eight  judges  of  a  different  opinion ;  and 
iheiT  opinions  have  been  pronounced  in  one  of  the  clear* 
est  and  most  satisfactory  judgments  to  be  found  in  onr 
book  of  reports. 

Mr.  J.  BuHers  elaborate  jij^dgn^ent  in  the  House  of 
Lords,  may  be  seen  in  a  note,  6  Ecut^  81. 
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That  is  very  far  from  being  so  oenvinciiig  to  me.asCoimgBM  m- 
the  judgment  of  Lord  Loughborough.  [he  aui^nee  of 

But  as  the  decision  of  the  Court  of  King's  Bench  upon  *«  ^"iff^**. 
the  second  trial,  though  no  reason  was  giveny  seems  to 
be  considered  the  present  law,  I  presume  it  arises  from 
the  finding  of  the  jury,  that  the  proper^  in  the  goods  is 
transferred  by  the  blank  indoraement  and  transmission  of 
the  bill  of  lading. 

The  following  account  of  a  bill  of  lading  I  copy  from  A  bill  afUOmf. 
Beawes^a  Lex  Mercatoria. 

A  bill  of  lading  is  a  writing  wherein  masters  of  ships 
acknowledge  the  receipt  of  goods  aboard,  and  oblige 
themselves  to  deliver  the  same  in  good  order  and  coti^di* 
tion  at  the  place  where  they  are  consigned  to.  There 
must  always  be  three  made  out,  and  in  England  they  «re 
to  be  stamped  paper,  otherwise  they  are  invalid^  of  wbipb 
one  should  be  remitted  per  first  post  after  signing  torjtbe 
person  the  goods  go  to,  the  second  remain^  with  t^e  sbipr 
per,  and  the  thirds  made  out  on  an  unstamped  paper,  be 
given  to  the  master  for  his  government  in  ascertaining 
the  specific  merchandize  he  has  on  board.  .  \^. 

The  form  of  a  bill  of  lading,  viz. 

**  Shipped  in  good  order  by  A.  B.  merchant,  lin.and  Form  of  a  bill 
upon  the  good  ship  called  the  Mary,  whereof  C.jbt^js®'***"*^* 
master,  now  riding  at  ancl|bi;  in  ^  the  river  qf  ThaQi^j, 
and  bound  for  Alicant  in  Spaip,  ten  bales,,  Qontaining 
fifty  pieces  of  broad  cloth,  marked  and  numbered  as^p«r 
margin,  and  are  to  be  delivered  in  like  good^oj^def.  apd 
eonditton  at  Alicant,  aforesaid  (the  dangers  of  the  seas 
excepted)  unto  E.  f*'.  merchant  there,, or  tp  bis  assignees^ 
he  or  they  paying  for  the  said  goods,  per  piece^freigM^ 
vrith  primage^  and  average  accustomed., 

**  In  witness  whereof  the  master  or  purser  of  the  said 
ihip  hath  affirmed  to  three  biUs  of  lading  of  this  tenor 
and  date,  one  of  which  bills  being  accomplished,  tbl^ 
other  two  to  stand  void.  And  so  God  send  the  good 
ship  to  her  designed  port  in  safety.  Amen. 
""  Dated  at  London." 
It  is  said  that  within  these  few  yeaw  the  eweptioo  Pretent  ««ce]^ 

tHMI. 
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Bfi«  been  altered  to  tbe  following,  (The  act,  of  Oad^the 
king's  enemies,  fire,  and  everj  otker  danger  and  aod- 
dentof  the  seas,  riven  and  naTigation,  of  whatever  na- 
tare  and  kind  aoever  excepted.)    Ahbat  Mb. 
a  mm!^^"^  ^       Where  tbe  conaignee  amgns  the  bill  of  hiding  to  ano- 
ther as  his  partner  la  tbe  profits  of  the  concern,  the  eon- 
sigpior  may  stop  the  goods  in  transitu  against  such  an 
assignee.  Salomons  v.  Niasm^  2  T.  R.  674.  1788. 
«ri2siiee*u       Tb^  plaintiik  aent  goods  directed  to  Moore  in  Lod- 
the  Mine  u      don ;  they  Were  brought  to  the  Castle  and.  Falcon  las 
•f^tiMbuTlu'    ^  London.      Whilst  they  were  there,  Moore  having  be* 
'«p^-  come  a  bankrupt,  they  were  seised  and  marked  by  hi» 

prorifliiiiil  assignee. 

They  were  demanded  by  the  agent  of  the  plaintiffs 
fnm  Mott  the  innkeeper,  who  delivered  them  to  the  bs- 
'  signees,  against  whom  the  action  was  brought  by  the 
plaintilb.    Lord  Kenyon  and  the  conrt  held  diat  the 
bankruptcy  did  not  countermand  or  rescind  the  contract, 
m/mmwt^^  and  that  it  was  not  necessary  that  they  should  come  to 
the  corpora]  touch  of  the  buyer ;  and  that  the  posseesioii 
of  his  assignee  was  the  same  as  if  he  himself  had  taken 
actual  possession,  and  that  the  demand  by  the  agent  of 
the  plaintifb  came  too  late.  EUis  ▼.  ffunt^  S  7.  R.  4C4. 
1789.    See  ante  186. 
Lm^JTkdi'n  ^^     ^e«rge  »nd  Henry  Brown,  merchants  at  Liverpool 
cTideaceof      wishing  to  draw   upon  the  banking-house  of  Samuel 
•erhfT  ^^  ^^  Smith,  Sone  and  Co.  in   Loudon,  to  a  large  amount, 
agieed  amongst  other  securities  to  consign  gooda  to  the 
■lercantile  house  of  Smiths  and  Atkinson,  who  were  in 
fact  the  same  partnars  as  the  banking-house ;   they  ac- 
cordingly remitted  the  invoice  of  a  valuable  cargo,  and 
the  bill  of  lading  indorsed  in  blank  to  Smith  and  Atkin* 
$00.    Tbe  ship  was  detained  at  Liverpool  by  an  embargo. 
The  Browns  heoame  bankrupts,  and  the  balance  of  tbe 
Weount  between  them  and  the  bankers  was  considerably 
ifefc^fitvour  of  the  bankers. 

The  captain  delivered  tbe  cargo  to  tbe  assignees  of 
the  bankrupts,  against  whom  an  action  of  trover  was 
hrot^hl  by  Smilh  and  Sons. 
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CUef  J.  Eyre,  in  error  in  the  Exchequer  chamber, 
pronounced  a  judgment  that  the  property  was  the  plain*- 
tiflk,  the  bankers;  but  he  observed  that  the  bill  of  lading 
operated  as  evidence  of  the  change  of  property,  and  aa 
such  he  had  no  difficulty,  nor  ever  had,  in  giving  it  its 
full  effect  Maiis  ▼.  Smith,  in  error,  1  B.  and  P.  568. 
1796. 

Part  payment  of  the  goods  does  not  preclude  the  p^rt  (wyment 
right  to  stop  w  transOui  it  only  diminishes  the  v^ador's  ei^e^top^n-. 
iten,  pro  tanio  on  the  goods  detained.  Hodg&m  ▼.  Lomg, 
7  T.  R.  440.  1797. 

Gard,  a  clothier  in  London,  before  his  bankn]q>tcy,  Hewbohssa 
employed  the  defendant,  a  fuller  residfaig  io  Eaceter,  «nd  "^rformJa ''''^'' 
by  the  custom  of  the  trade  at  Exeter,  the  defendant  had  cannot  itop. 
a  lien  for  his  general  balance;  the  balanoedueto  the 
defendant  was  more  than  the  value  of  the  goods.  They 
were  shipped  by  the  defendant,  by  the  order  and  on  ac^ 
coont  of  the  bankrupt,  and  he  was  to  pay  the  carriage 
of  them  ;   but  the  defendant  obtained  possession  of  them 
m  London  before  they  were  delivered  to  Gard. 

Lord  Kenyon,  C.  J.  The  right  of  lien  has  never  been 
earrfed  farther  than  while  the  goods  continue  in  the  poa* 
session  of  the  party  daiming  it :  the  custody  here  was 
ebanged  by  the«  delivery  to  the  captain  of  the  ship. 
Judgment  for  the  plaintiff.  Sweet,  CLeeigneeof  Gard, 
?.  Pym,  i  EcMt,  b.  1800. 

The  liea,  I  should  think,  would  not  be  lost  if  the 
goods  were  recalled  whilst  they  were  in  the  hands  of 
the  servant  or  agent  of  him  who  had  the  lien. 

The  delivery  of  goods  on  board  a  ship  chartered  by  Deiirery  to  » 
the  vendee,  is  a  delivery  to  him,  and  cannot  afterwards  ^  *^     *^*'' 
be  stopped  by  the  vendor. 

But  the  law  of  Russia  is  different,  «nd  if  the  goods 
Are  so  delivered  in  Russia,  and  are  stopped  by  the  ven- 
^r  in  England,  the  law  of  Russia  will  be  adopted  by 
the  courts  in  England.  Inglia  v.  Ueherwood,  1  Eaet, 
515. 1801. 

thk  was  aitarwards  deoided  diffepently  "with  respect  to 
the  chartered  ship.    See  BohtUmMc'r.  ji^gUe^ponL  413. 
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They  amy  b«  It  was  decided  by  Lord  Alvanlej  and  the  court  of 
hanX ofa  whar-  Comoion  Pleas»  that  goods  maj  be  stopped  by  the  ven- 
finder  or  a        ^^f  |q  ^||q  hands  of  a  wharfinger,  who  has  received  them. 

middle  man. 

and  paid  freight  and  charges  on'account  of  the  vendee, 
that  they  may  be  stopped  in  the  hands  of  a  middle  mac. 
who  is  merely  a  vehicle  between  the  buyer  and  seller. 
Mill  V.  Ball,  2  B.  and  P.  457.  1801. 

In  this  case  Lord  Alvanley  said,  if  the  vendee  meet* 
them  upon  the  road,  and  takes  them  into  his  own  pos- 
session, the  goods  will  then  have  arrivedat  their  jour- 
ney's end  with  reference  to  the  right  of  stoppage. 

Se  i^'lijliee  ^^^  ***  ^^^  ^-  Powtud,  1  E^p.  N.  P.  Aq^.  240. 1794. 
caa  take  tbem  Lord  Kenyon  held  otherwise,  and  that  where  the  coo- 
apoB  e  mad.  gjgQ^  |^^  taken  possession  of  the  cargo,  and  the  shi{' 
was  afterwards  obliged  to  perform  quarantine,  in  thai 
state  he  held,  at  nisi  prius^  it  might  be  stopped  hj 
the  consignor ;  for  he  said,  *'  if  that  were  not  so,  the  con- 
signee might  meet  the  vessel  coming  out  of  port,  so 
there  would  be  ho  possibility  of  any  stoppage  in  irantiU 
at  all,  a  position  not  to  be  supported." 

I  see  no  inconvenience  in  that,  and  I  should  think  the 
position  would  be  supported  by  the  present  judges  of 
the  court  of  King's  Bench. 

The  right  of  stoppage  in  transitu  is  not  limited  by  a 
certain  time  or  space,  but  it  seems  to  be  merely  acci- 
dental and  contingent.  It  is  the  consignee's  property; 
he  stands  to  the  risk  and  loss,  and  surely  at  any  time  he 
may  take  it  into  his  own  care  and  custody.  The  con- 
signor's right  to  recal  is  then  gone. — Lord  Alvanley'^ 
law  is  surely  founded  on  better  reason  and  principle^ 
than  Lord  Kenyon's. 

The  following  case  was  thus  stated  by  the  court: 
Th€f«a4or  Grose,  J.  This  is  an  action  of  trover  by  the  vendee  of 

■JJfJJJJ^*  goods  who  has  not  paid  the  price  for  them,  against  the 
defendant,  the  agent  of  the  vendor,  who  has  stopped 
them  in  transitu. — It  appears  that  in  June,  1801,  an  or- 
der was  given  by  Browne,  the  bankrupt,  to  Fritsing,  his 
correspondent  abroad,  to  purchase  a  quantity  of  wax  for 
him.^— Fritsing  bought  it  accordingly  of  another  mer- 
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ebanty  who  wms  a  complete  stranger  to  Browne,  and  bad 
no  account  or  correspondence  with  him.  There  was  no 
pnnty  between  Browne  and  the  merchant  of  whom  the 
wax  was  purchased.  On  the  2d  of  August  the  wax  was 
chipped,  and  on  the  4th  Fritzing  drew  bills  of  exchange 
on  Browne  for  ttie  price;  and  on  the  10th  the  latter 
receiyed  the  bill  of  lading  and  invoice.  On  the  8d  of 
September,  Browne  became  a  bankrupt,  and  on  the  next 
daj  the  defendant,  on  behalf  of  Fritzing,  obtained  from 
the  bankrupt's  brother  the  bill  of  lading  and  invoice :  and 
it  turns  out  that  the  bankrupt's  acceptances  have  not  been 
paid.  What  is  this  then  but  the  plain  and  comriion  case  of 
the  consignor  of  goods,  who  has  not  received  pa  jment 
for  them,  stopping  them  in  transitu  before  the  j  get  to 
the  hands  of  the  consignee  ?  It  is  said,  that  no  such  right 
exists  in  the  case  of  a  fitctor  against  his  principal.  If 
this  were  the  case  of  factor  and  principal  merely,  I 
ihoold  find  great  difficulty  in  saying  that  it  did.  But 
here  Fritsing  may  in  reality  be  considered  as  the  vendor. 
For  the  name  of  the  original  owner  was  never  made 
known  to  the  bankrupt.  There  was  no  privity  between 
them;  but  the  goods  were  purchased,  and  the  bills  drawn 
in  Fritdng's  own  name,  and  therefore  he  stands  in  the 
ntuation  of  vendor  as  to  Browne.  The  defendant  acting 
nnder  an  -authority  from  Fritzing,  applied,  upon  the 
bankruptcy  of  Browne,  for  the  purpose  of  getting  secu- 
rity for  the  goods,  and  received  the  bill  of  lading  from 
the  bankrupt's  brother,  as  he  honestly  might,  itnd  which 
the  other  acted  honestly  in  giving  up  to  him.  This  is 
^reeable  to  what  Lord  Hardwicke  said  mSneey.  Pres* 
^i  that  if  the  consignor  got  the  goods  back  again  by 
ftnjr  means  short  of  felony,  he  should  not  blame  him.  » 

Now  this  is  the  common  case  of  consignor  and  consig- 
nee, where  the  former  has  not  been  paid  for  his  goods, 
and  he  gets  the  bill  of  lading  honestly  into  his  posisession, 
*nd  stops  the  goods  while  they  aie  in  transitu,  how 
then  can  we  say  that  he  is  a  tort-feasor,  and  guilty  of  a 
conversion  ?  I  am  not  satisfied  that  there  is  any  distinc-  whether  any 
tion  in  la^  beitween  the  case  of  a  vendor  and  factor  con-  J»|^»«*»»* 

between  Tendor 
▼OL.  n.  O  .«ndfmct»r. 
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signing  goods ;  but  if  there  be  any  such  difference,  Fritt^ 

ing  was  in  regard  to  the  bankruptcy,  the  vendor  in  this 

case ;  particularly  as  the  bills  were  drawn  payable  to 

himself.    Frize  v.  fVray,  3  East,  93.     1808. 

ctintract  u  Richardsou  at  Newcastle,  shipped  goods  for  Wilson  in 

iPMcinded         Loudou.    Before  they  arrived  in  London,  Wilson  wrote 

vendor  and      to  Richardsou,  informing  him  that  on  account  of  disap* 

w^alfifl'  ^V  has  P^^^^^^A^  b^  wished  to  decline  taking  them»     Richard- 
uot alien        SOU  received  that  letter  the  day  before  they  arrived  in 
vf  ulke.^^       London.  Richardson  soon  afterwards  set  off  for  London 
«  to  take  possession  of  them. 

Before  Wilson  wrote  to  Richardson  to  rescind  the 
contract,  he  had  given  directions  to  Goss,  a  wharfinger, 
to  receive  them  from  the  captain  of  the  ship.  Goss  re- 
fused to  deliver  them  up  to  Richardson  unless  he  was  paid 
the  whole  bill  that  was  due  to  him  from  Wilson. 

Lord  Alvanley  and  the  court  of  Common  Pleas  were 
unanimously  of  opinion  that  the  contract  was  rescinded 
between  Richardson  and  Wilson  before  they  arrived  at 
the  wharf  of  Goss,  and  therefore  he  could  only  retain  for 
the  charges  and  costs  upon  these  goods  as  against  Ri- 
chardson,    Richardson  v.  Ooss^  3  B.  and  P.  1 19.  1802. 
Russell,  the  defendant,  was  a  common  carrier,  and  had 
received  goods  from  Oppenheim,  the  plaintiff  to  carry 
and  deliver  to  Negretti  and  Co.  at  Plymouth. 
u  the  coDnig^nor     Before  the  goods  were  delivered,  Negretti  and  Co.  had 
iTthe  haf^of  failed.    They  were  demanded  by  the  plaintiff  of  the  car- 

ta^lT/hai^'not  ^^^^  "^^^^^  *®7  ^^^  ^^  ^^  hauds,  and  the  plaintiff  offered 
the  lieD  againtt  to  pay  him  the  carriage  of  these  goods ;  but  he  refused  to 
whi^hh?"*'  deliver,  unless  he  was  paid  all  that  was  due  to  him  by 
would  have  had  the  Consignees,  Negretti  and  Co. 

t^il^iiee^  U  was  admitted  that  by  a  special  agreement  he  might 

have  had  such  a  lien  against  the  consignees ;  but  Lord 
Alvanley  and  the  court  held  that  the  consignor's  right  to 
stop  in  transitu  was  prior  and  paramount  to  such  a  lien, 
and  that  the  carrier  could  only  demand  against  the  con- 
^  signer  the  carriage  of  these  particular  goods.     Oppenheim 

y.  RusseU,  SB.  and  P. 62.  1802. 
GoodideVrered     If  goods  are  Ordered  to  be  sent  by  a  carrier,  though  the 
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bayer  ddes  not  direct  them  to  be  sent  by  any  particular  ^ a camcrar* 
carrier,  as  soon  as  the  seller  delivers  them  to  a  carrieir  the  bnyer. 
to  be  forwarded,  they  are  delivered  to  the  buyer,  and  he 
from  that  time  must  bear  the  loss,  if  any  ;  and  the  seller 
may  maintain  an  action  for  goods  sold  and  delivered. 
Dutton  V.  SolomonsoTiy  3  JB.  and  P.  5S2.  180». 

The  circumstances  of  the  following  case  as  appficable  to  t^J,Jp"cha^ 
this  point  are  shortly  these :  Crane,  the  bankrupt,  a  mer-  tered  by  the 
chant  in  London,  entered  into  an  agreement  with  Usher-  ba'rtlfpMd"*' 
wood,  the  master  of  a  ship,  for  that  ship  going  to  Peters- 
burgh,  and  there  receiving  from  the  factors  of  the  bank- 
rupt a  quantity  of  mefchandiaSe  of  various  descriptions, 
and  proceeding  from  thence  to  London,  in  consideration 
of  <;ertain  freight  to  be  paid  per  ton,  half  on  the  contract- 
ing, and  the  remainder  in  three  months;  for  which  good^ 
the  master  was  to  sign  the  usual  bills  of  lading,  and 
Crane  was  fully  to  load  the  ship.     In  consequence  of  this 
agreement  the  ship  sailed  to  Petersburgh,  and  was  loaded 
by  Bohtlinck  and  Co.  on  account  and  risk  of  Crane ; 
and  one  part  of  the  bill  of  lading  directing  the  goods  to  be 
delivered  to  Crane  or  his  assigns  was  sent  to  him  ;  the 
other  part,  in  consequence  of  the  plaintifiTs  having  in- 
formation of  Crane's  insolvency,  was  afterwards  sent  to 
M.  Schneider,  their  agent,  with  directions  not  to  deliver 
that  part  to  Crane,  unless  he  gave  sufficient  security  for 
the  amount  of   the    goods. — And  the  plaintiffs  at  the 
same  time  that  they  sent  this  part  of  the  bill  of  lading  to 
Schneider,  informed  Crane  of  their  having  so  done,  and 
required  him  in  case  he  did  not  give  the  security  to  de- 
liver to  Schneider  the  bill  of  lading  that  had  been  sent  to 
him,  Crane. — In  fact,    Crane  had  become  a  bankrupt 
before  the  goods  were  delivered  on  board  the  ship  in 
Russia,  but  after  their  purchase  ;   and  on  the  arrival 
of  the  ship  in  the  Thames,  Schneider  demanded  the  goods 
of  the  master,  who  refused  to  deliver  them  to  him,  and 
delivered  them  to  the  defendants. 

Mr.  Justice  Lawrence,  having  stated  the  case  as  above, 
delivered  the  unanimous  opinion  of  the  court,  that  the 
plaintiffs  had  a  right  to  recover ;  that  a  delivery  in  such 

o  2 
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a  ca$e  by  the  consignor  to  the  master  of  Uie  ship,  for  the 
purpose  of  carriage,  was  not  such  a  delivery  to  the  vendee 
as  to  prevent  the  right  of  the  stoppage  in  transitu ;  and 
that  a  demand  before  delivery  was  sufficient  to  give  a 
right  of  action  against  the  carrier,  or  against  the  persons 
to  whom  they  were  afterwards  delivered.     Boktlinck  y. 
Inglis,  3  Easty  381.  1803. 
Goods  ordered       Molsserou,  the  agent  in  London  of  Le  Grand  and  Co. 
y^k^Qox^A    ^^  Paris,  purchased  goods  of  the  plaintiff  at  Manchester, 
not  bo  stopped  in  the  name  of  Le  Grand  and  Co,  Moisseron  gave  direc- 
anived  there,    tious  that  they  should  be  sent  for  him  to  the  house  of 
Wright  the  defendant,  a  packer  in  London,  and  Moisseron 
had  some  of  them  unpacked  and  sent  away,  and  the  re- 
mainder repacked.-*- Whilst  they  were  there,  news  arriv* 
ed  that  Le  Grand  and  Co.  had  failed. 

Moisseron  had  authority  to  send  them  where  he  pleased. 
The  plaiotifTs  oflTered  Wright  all  his  charg^es. 

Lord  Alvanley  and  the  court  held  that  here  the  deli- 
very was  compleat,  and  there  was  no  right  to  stop. 
Lends  v.  WHghty  3  5.  and  P.  320.  1803. 

Here  Moisseron  was  either  the  vendee  or  the  autho- 

rized  agent  of  the  vendee. 

Sent  to  an  inn.      The  bankrupt  Berkley  had  no  warehouse  of  his  own, 

Unny'n^™^^^^  but  he  ordered  goods  to  be  sent  to  him  by  Messrs.  Wal- 

bonse,  cannot    lers  of  Manchester,  directed  to  him  at  the  BuU  and  Mouth 

be  stopped.         r         *        ^ 

Inn,  London. 

They  were  in  consequence  of  a  general  order  from  the 
bankrupt  sent  there,  directed  to  Pettit,  the  defendant,  a 
packer.  Before  they  arrived  the  bankrupt  had  absconded* 
Pettit,  the  packer,  received  the  goods,  and  booked  them 
for  the  bankrupt.  He  did  not  know  that  the  bankrupt  had 
absconded,  but  opened  them  to  see  of  what  they  consisted. 
Lord  Alvanley  and  the  court  were  of  opinion  that  the 
transUus  was  at  an  end,  as  there  was  no  other  place  where 
they  could  be  delivered  ;  that  Pettit  could  not  be  consi- 
dered as  a  mere  middle  man,  and  that  the  assignees 
of  the  bankrupt  had  a  right  to  recover  them  from  Pettit 
Scott  V.  Pettit,  3  B.  and  P.  469.  1803. 
wkoretii*  Pinuell  and  Co.  sold  130  bales   of  bacon  to  James 

baaknipt 
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Gadsden  for  798Z.  to  be  paid  for  by  a  bill  at  two  months,  weiriiedthe 
and  left  an  order  with  the  defendant  at  whose  wharf  the  took  awaj 
bacon  lay  to  deliver  it  to  Gadsden — Gadsden  weisrhed  P**?>  *•  ™" 

.,         ,     /  ,  ^      -  ^  inainder  could 

the  whole,  and  toQK  away  part.  not  be  ttojipcd. 

By  the  custom  of  the  trade,  Pinnell  and  Co.  the  sellers, 
▼ere  to  pay  the  charge  of  warehousing  for  fourteen  days 
from  the  sale,  at  the  end  of  which  time  they  are  entered 
in  the  books  of  the  wharfinger  in  the  name  of  the  vendee. 

Hearing  of   the  insolvency  of   Gadsden,  the  sellers 
stopped  the  remainder.  The  assignees  of  G  adsden  brought  . 
an  action  against  the  wharfinger  for  the  remaining  bacon. 

The  court  of  Common  Pleas  was  clearly  of  opinion  that 
the  whole  was  delivered  to  the  vendee,  and  that  the 
seller's  right  to  stop  or  retain  was  gone.  Hammond  v. 
Afukrson,  1  New  Rep.  63.  1804. 

Chambre,  Justice,  observed,  *'  the  privilege  of  stopping 
m  transitu  appears  to  me  to  have  been  carried  far  enough. 
It  certainly  creates  an  inequality  amongst  creditors  by 
giving  a  pi^ferenee  to  one  over  the  rest." 

The  payment  of  the  warehouse-room  by  the  vendor  Paymeot  of 
cannot  make  a  difference.    The  vendor  of  course  charges  ^''^*».*>"«*- 

o       mom  imiua- 

JQst  80  much  more  as  will  pay  the  expence  of  the  ware-  teriai. 
hoQse-room.     Slabey  v.  Heywood^  2  Hen,  BU  504. 

Goods  were  ordered  by  Battlers,  merchants  in  London,  ^^^  receirc* 
of  Baldwin  at  Manchester,  to  b^  forwarded  by  him  to  tor  of  the  con. 
Metcalf  and  Co.  at  Hull,  to  be  forwarded  by  them  to  the  jjf^*'  ^'^''^ 
correspondents  of  the  Battiersi  at  Hamburgh.     Baldwin 
hearing  of  the  failure  of  the  Battlers  stopped  the  goods 
in  the  hands  of  Metcalf  and  Co.  It  was  proved  that  Met* 
calf  was  an  expediter  only  agreeabie  to  the  directions  of 
the  Battlers,  whose  orders  he  was  writing  at  the  time  the 
goods  were  stopped.     It  was  held,  they  had  reached  their 
ultimate  place  of  destination  before  they  were  stopped, 
as  between  the  seller  and  purchaser,  and  that  the  seller's 
right  to  stop  or  recal  them  was  divested.  Dixon^  assignees 
of  Battier,  y.  Baldwin,  5  East,  175.  1804. 

A  licence  by  the  king  to  purchase  of  an  alien  enemy,  A  Ucance  to 
gives  the  seUer,  though  an  enemy,  a  right  to   stop  w  JnrmyT'*'*' 
transitu,  as  if  he  were  a  subject.      Fenton  v.  Pearson, 
15£asf,419.  1812. 
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Tliey  io»T  be  The  Vendee  neglected  to  pay  the  duties  upon  wines 
the^ii^iii'the  consigned  to  him,  tbej  were  lodged  in  the  king's  stores 
king^*s  itoKf.     for  ihe  purpose   of  being  sold,   unless  the  duties  and 

charges  of  warehouse  room,  &c.  should  have  been  paid 

within  three  months. 

Lord  Kenyon  held  that,  while  the  wines  continued  in 

the  king's  stores,  the  right  of  stopping  in  transitu  re? 

mained.     Northey  v.  Fields  2  Eap.  N.  P.  Cos.  618. 


36  Geo.  3.  c.  90.     1796, 

An  Act  for  the  Reliefqf  Persons  equitably  andbeneficiallfi 
entitled  to  or  interested  in  the  several  Stocks  and  An- 
nuities transferrable  at  the  Bank  of  England. 

Whereas  by  the  laws  in  being  relative  tp  the  transfers  ot 
stocks  and  annuities  transferrable  at  the  bank  of  England, 
all  such  transfers  ate  required  to  be  entered  or  registered; 
and  such  entries  are  to  be  conceived  in  proper  words  for 
that  purpose,  and  to  be  signed  by  the  parties  making  such 
transfers,  or  (if  such  party  be  absent)  by  his,  her,  or  their 
attorney  thereunto  lawfully  authorized  ;  and  it  is  also  de- 
clared, that  no  other  method  of  assigning  or  transferring 
such  stock  and  annuities  shall  be  good  or  available  in  law: 
and  whereas  the  persons  equitably  and  beneficially  entitled 
to  or  interested  in  the  said  stocks  and  annuities  have  been 
and  are  put  to  great  inconveniences  by  reason  that  the 
trustees  and  other  persons,  according  to  the  said  laws  in 
being,  alone  qualified  to  make  transfers  and  to  receive  the 
dividends  of  such  stocks  and  annuities  vested  in  them  in 
trust,  have  been  and  are  absent  out  of  the  jurisdiction,  or 
Bot  amenable  to  the  process  of  the  high  court  of  Chancery 
Wben  triutoet,  or  the  Court  of  Exchequer;  and  other  cases  of  like  incon* 
liock  iimU^be**  venience  have  arisen  :  for  remedy  whereof  be  it  enacted 
■tuidinK  at  the  by  the  king's  most  excellent  majesty,  by  and  with  th? 
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Bdvice  and  consent  of  the  lords  spiritual  and  temporal,  bank,  shall  be 
and  commons  in  this  present  parliament  assembled,  and  ^he  jartsdiction 
hy  the  authority  of  the  same,  that,  from  and  after  the  pass-  ^^^^^^^  ^^jfj^^fj^ 
iog  of  this  act,  when  and  as  often  as  it  shall  happen  that  orbebankruptu, 
all  and  every  the  person  or  persons  in  whose  name  or  names  courts  **in*any 
any  part  or  parts  of  the  several  stocks  and  annuities  trans-  cause  depend, 
ferrabie,  or  which  hereafter  shall  be  made  transferrable,  at '^f^^l^^J^^^Ihe 
the  bank  of  England,  is,  are,  or  shall  be  standing  as  a  tru&-  <tock  to  be 
tee  or  trustees,  brthe  legal  personal  representative  or  repre-  aTd'the  divi- 
sentatives  of  any  such  person  or  persons  being  deceased,  <'«»^«  p«'^*  j 
shall  be  absent  out  of  the  jurisdiction,  or  not  amenable  to  the  trustees 
the  process  of  the  said  courts  of  Chancery  and  Exchequer,  J^^**?*  *** 

*^  if  ^        ^  found,  may  or- 

or  shall  be  n  bankrupt  or  bankrupts,  lunatic  or  lunatics,  der  the  forth- 
shaUrefuse  to  transfer  the  stock  or  annuitiesso  legally  vest-  ^^^^l  ^^;^^^^^ 
ed  in  him,  her,  or  them,  or  to  receive  or  pay  over  the  divi-  &c. 
dends  of  such  stock  or  annuities  to  the  person  or  persons 
beneficially  entitled  thereto,  or  it  shall  be  uncertain  or 
unknown  igf  hether  such  trustee  or  trustees,  representative 
or  representatives,  is  or  are  living  or  dead ;  that  then  and 
in  all  and  every  such  case  and  cases  it  shall  and  may  be 
lawful  to  and  for  the  said  courts  of  Chancery  and  Exchequer 
respectively,  in  any  cause  depending  in  the  said  courts 
respectively,   to  order  and  direct  that  the  accountant 
general,  or  the  secretary  or  deputy  secretary,  for  the  time 
being,  of  the  governor  and  company  of  the  bank  of  England, 
do  transfer,  in  the  book  or  books  of  the  said  company,  such 
stock  or  aimuities  as  aforesaid,  either  to  and  into  the  name 
of  the  accountant  general  of  the  said  court  of  Chancery,  or 
to  the  deputy  remembrancer  of  the  said  court  of  Exchequer, 
in  trust,  in  such  cause,  or  otherwise,  to  and  into  the  name 
or  names  of  the  person  or  persons  equitably  or  beneficially 
entitled  to  such  stock  or  annuities  as  the  cases  may  re- 
spectively require,  and  as  to  the  said  courts  of  Chancery 
and  Exchequer  shall  in  their  discretion  seem  fit ;  and  also 
to  order  and  direct  that  the  said  accountant  general,  se- 
cretary or  deputy  secretary,  for  the  time  being,  of  the 
governor  and  company  of  the  bank  of  England,  do  also 
receive  and  pay  over  the  dividends  of  such  stock  and  an- 
nuities as  the  said  courts  shall  direct ;  and  when  and 
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as  often  as  it  shall  happen  that  one  or  more  only,  and  not 
all  or  both  of  such  trustees  or  personal  representatives  as 
aforesaid,  shall  be  absent  or  not  amenable  to  such  process 
as  aforesaid,  or  a  bankrupt  or  bankrupts,  lunatic  or  luna- 
tics, or  shall  so  refuse  as  aforesaid,  or  it  be  uncertain  or 
unknown  whether  any  one  or  more  of  such  trustees  or 
representatives  is  or  are  living  or  dead,  that  then  and  in 
all  and  every  such  last-mentioned  case  and  cases  it  shall 
and  may  be  lawful  to  and  for  the  said  courts  of  Chancery 
and  Exchequer  respectively,  to  order  and  direct  that  the 
other  and  others  of  such  trustees  and  representatives,  who 
shall  be  forthcoming  and  ready  and  qualified  to  act,  do 
transfer  such  stock  or  annuities  to  and  into  the  name  or 
names  of  such  person  or  persons  as  aforesaid,  as  the  cases 
may  respectively  require,  and  as  to  the  said  courts  shall  in 
their  discretion  seem  fit,  and  also  that  such  forthcoming 
trustee  or  trustees,  representative  or  representatives,  do 
also  receive  and  pay  over  the  dividends  of  such  stock  or 
annuities  as  the  said  courts  shall  direct ;  and  that  all  such 
transfers  and  payments  so  made  in  pursuance  of  this  act, 
shall  be  and  are  hereby  declared  to  be  valid  and  efFectaal 
to  all  intents  and  purposes  whatsoever;  any  former 
statute,  law,  custom,  or  usage  to  the  contrary  thereof  in 
any  wise  notwithstanding. 
If  bankrupt!  II.  And  whereas  ithath  frequently  happened  that  commis- 
li!r1ito«k  Itond*-  ^ious  of  bankrupt  have  issued  against  persons  having  cer- 
in^  in  their  own  tain  parts  of  the  said  stocks  or  annuities  transferrable  at 
cUnoeiior  may  the  bank  of  England,  standing  in  their  names  in  their  own 
order  It  to  be  right,  and  such  persons  have  thereupon  been  declared  and 
thtnuignw.  adjudged  bankrupts,  but  have  nevertheless  refused  to 
transfer  or  join  in  transferring  such  stock  or  annuities;  for 
remedy  whereof  be  it  enacted  by  the  authority  aforesaid, 
that  from  and  after  the  passing  of  this  act,  when  and  as 
often  as  any  person  or  persons  shall  be  declared  or  adjudged 
bankrupt,  having  any  part  or  parts  of  the  stocks  or  annui- 
ties transferrable,  or  which  hereafter  shall  be  made  trans- 
ferrable at  the  bank  ot  England,  standing  in  his,  her,  or 
their  name  or  names,  in  his,  her,  or  their  own  right,  it 
shall  and  may  be  lawful  to  and  for  the  lord  chancellor, 
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lord  keeper,  or  commissioner  for  the  custody  of  the  great 
seal  of  Great  Britain  for  the  time  being,  on  the  petition  of 
the  assignee  or  assignees  chosen  under  the  said  commis- 
sion, to  order  the  said  accountant  general,  secretary,  or 
deputy  secretary,  for  the  time  being,  of  the  governor  and 
company  of  the  bank  of  England,  to  transfer  the  said  stock 
or  annuiticSB  so  standing  in  the  name  or  namesof  the  said, 
bankruptor  bankrupts,  in  his,  her,  or  their  own  right,  to  and 
into  the  name  or  names  of  the  said  assignee  or  assignees, 
andalso  to  receive  and  pay  over  the  dividends  of  such  stock 
and  annuities  as  the  said  lord  chancellor,  lord  keeper,  or 
commissioners  for  the  custody  of  the  great  seal  of  Great 
Britain  shall  direct ;  and  that  all  such  transfers  and  pay* 
ment  shall  be  valid  and  effectual  to  all  intents  and  purposes 
whatsoever ;  any  former  statute,  law,  custom,  or  usage 
to  the  contrary  thereof  in  any  wise  notwithstanding. 

IV.  And  be  it  enacted  by  the  authority  aforesaid,  that  Act  to  be  an  in- 
this  present  act  shall  be  and  is  hereby  declared  to  be  a  full  unk. 
and  complete  indemnity  and  discharge  to  the  said  governor 
and  company  of  the  bank  of  England,  their  officers  and 
servants,  for  aU  things  done,  or  permitted  to  be  done 
porsuant  thereto,  and  that  the  same  shall  not  be  ques- 
tioned or  impeached  in  any  court  of  law  or  equity  what- 
soever^ to  their  prejudice  or  detriment;  and  that  this 
present  act  shall  be,  and  is  hereby  declared  to  be,  and 
to  be  reputed  ancl  taken  as  a  public  act,  to  all  intents 
and  purposes  whatsoever. 

GENERAL  ORDER,  22d  MARCH,  1796. 

Lord  Chancellor. 
Whereas  a  practice  hath  lately  obtained  of  presenting  Order  re- 
petiUons  against  bankrupts'  certificates  lying  for  allow-  2ia"e°to  lur 
aace  in  my  secretary  of  bankrupts'  office,  and  afterwards  certificates  to' 
neglecting  to  draw  up  the  orders  made  on  the  hearing  of  and  taklin  luray 
such  petitions,  or  in  any  manner  proceed  therein,  where-  "» three  month*. 
^J  the  allowance  and  confirmation  of  bankrupts'  oertifi- 
<^&tes  are  unnecessarily  delayed  ;  for  the  better  regulation 
ApUBst  it,  it  js  ordered,  that  in  future  if  any  solicitor 


i09  GBNEUAL  ORDERS. 

shall  refase  or  neglect  to  draw  up  and  take  away  from 
the  office  the  order  made  upon  the  hearing  of  any  peti* 
tion  presented  against  the  allowance  of  a  bankrupt's 
certificate  within  three  months  from  the  time  such  order 
is  made,  then  that  such  bankrupt's  certificate  should  be 
laid  before  me  for  mj  allowance  and  confirmation,  any 
order  pronounced  for  staying  the  same  notwithstanding. 

Loughborough^  C. 


GENERAL  ORDER,  ISth  APRIL,  1796. 

Lord  Chancellor. 
Affidaviu  in  It  is  ordered  that  all  affidavits  to  be  made  in  support 

lUww'EgliMt  ^^  petitions  presented  against  the  allowance  and  con- 
oertificmtes.  firmation  of  bankrupts'  certificates  be  filed  in  the  office  of 
my  secretary  of  bankrupts  at  the  time  such  petitions 
are  left  at  the  office  against  the  allowance  of  bank- 
rupts' certificates  as  aforesaid ;  and  that  no  petition  be 
received  against  the  allowance  of  any  bankrupt's  certi- 
ficate, unless  the  affidavits  in  support  of  such  petition 
be  filed  in  the  said  office  at  the  time  such  petitions  are 
so  left ;  and  in  default  thereof  that  such  certificates  be 
then  forthwith  allowed  and  confirmed.  Loughborough^  C. 

See  a  proper  exception  to  this  order  in  the  General 
Order,  1806.  post,  208. 

GENERAL  ORDER,  26th  NOVEMBER,  1798. 

Lord  Chancellor. 
Petitioning  ere-     Whereas  by  the   practice  which    has  prevailed   for 
4itor  to  anend  many  years  past  commissioners  of  bankrupts  have  pro- 
oftbocomaii-  ceeded  in  the    execution  of  commissions  of    bankrupt 
^^^*^  directed  to  them,  and  have  received  and  taken  an  office 

copy  of  the  petitioiiing  creditor's  affidavit  of  debt,  in- 
stead of  having  the  creditor  before  them,  and  examining 
into  the  nature  and  consideration  of  his  debt,  and  the 
particular  time  or  times  the  same  accrued  and  became 
due,  which  practice  has  been  attended  with  much  incon- 
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▼enience :  I  do  therefore  hereby  order,  that  from  and 
after  the  date  of  this  my  order,  no  commission  of  bank- 
rupt shall  be  aeted  upon  by  the  commissioners  to  whom 
the  same  shall  be  directed,  nor  shall  the  party  be  de- 
clared to  be  a  bankrupt  under  and  by  virtue  of  the  same, 
unless  the  commissioners  do  have  before  them  the  cre- 
ditor or  creditors  petitioning  for  such  commission  of 
bankrupt,  and  do  examine  into  the  nature  and  consider- 
ation of  the  debt  or  debts  due  to  them. — And  I  do  fur- 
ther order  that  the  said  commissioners  befoce  they  de- 
dare  the  party  to  be  a  bankrupt,  do  cause  to  be  entered 
m  their  proceedings  a  deposition  of  such  petitioning 
creditor  or  creditors,  stating  the  nature  and  amount  of 
the  debt  or  debts  due  to  such  creditor  or  creditors,  and 
how  and  for  what  consideration  the  same  arose,  and  also 
the  particular  time  or  times  the  same  accrued  due. 

Loughboroughy  C. 

The  object  of  this  order  is  that  the  commissioners  J*"*  "^J««*  ®^ 

*'  the  order. 

may  have  an  opportunity  of  distinctly  ascertaining  that 

there  was  a  sufficient  petitioning  creditor's  debt  before 

the  act  of  bankruptcy.     The  best  and  most  satisfactory 

mode  is  for  the  petitioning  creditor  to  produce  an  exact 

bill  of  particulars  of  the  debt,  with  the  date  when  each 

item  was  cpntracted,  and  to  annex  it  to  his  deposition.  ^*^®^P**^*'*' 

He  swears  Aatthe  bankrupt  is  indebted  to  him  in  so 

much  according  to  the  bill  marked  A.  hereunto  annexed. 

The  commissioners  then  can  readily  see  whether  lOOZ* 

or  upwards  was  due  at  the  time  of  the  act  of  bankruptcy.  . 

If  the  petitioning  creditor  4oes  not  bring  such  a  bill,  he 
may  swear  to  the  amount  of  gopds  sold  and  delivered,  or 
money  lent  and  advanced  at  different  times  between  the 
Ist  of  December,  1812,  and  the  1st  of  November,  1813,  or 
M  the  case  may  be. 

This  order  requires  the  petitioning  creditor  to  state  the 
whole  of  his  debt  at  the  opening  of  his  commission. 

If  there  was  lOOZ.  due  before  the  act  of  bankruptcy,  he 
might  be  permitted  to  state  that  sum  upon  his  oath,  and  to 
prove  afterwards  as  much  more  as  was  contracted  after- 
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wards,  before  he  had  knowledge  of  any  act  of  bank* 
mptcy,  by  46  Geo.  S.  e.  1S5.  s.  8. 
The  ebanceUor      The  commissioDers  cannot  dispense  with  a  general 

wS  ^uirorder  ^^^^^  5  ^^^  ^^  Lord  Chancellor  upon  an  affidavit  of  par- 
ticular circumstances  will  make  a  special  order  that 
the  commissioners  shall  receiye  a  deposition  of  the 
petitioning  creditor,  or  an  office  copy  of  his  affidavit  of 
the  debt  made  before  the  master,  upon  an  affidavit  of  a 
medical  gentleman  that  he  was  in  such  a  state  of  health, 
that  he  could  not  attend  in  person  without  hazard  of  his 
life.     Exparte  Edwards^  9  Fes.  818. 

No  error  is  so  frequent  as  that  the  petitioning  credi- 
tor need  not  prove  his  debt  again; 
The  petitiooinif  This  is  a  private  meeting  merely  to  satisfy  the  minds 
»^  be'ilftet-***  ®^  ^^  commissioners;  but  the  petitioning  creditor  can 
ward!  oppoMd.  receive  no  dividend,  and  can  have  no  right  whatever  of  a 
creditor  till  he  has  proved  his  debt  again  like  all  other 
creditors.  It  is  then  subject  to  be  opposed  and  ex- 
amined by  every  other  creditor,  and  the  commissioners 
ought  to  admit  him  to  prove  no  more  than  what  is  jostlj 
due  as  in  the  case  of  any  other  creditor.  Palpable  in- 
justice  would  be  done  if  he  was  to  receive  a  dividend 
upon  more  than  was  due  to  him ;  it  has  therefore  always 
been  the  practice  of  those  with  whom  I  act,  to  permit 
any  creditor  to  impugn  the  petitioning  creditor's  debt, 
though  the  commission  may  be  invalidated  thereby.  But 
we  never  perndt,  without  an  order  from  the  chancellor, 
the  trading  or  the  act  of  bankruptcy  after  the  opening 
to  be  questioned. 

The  petitioning  creditor,  if  he  resides  at  a  distance 
from  London  after  the  opening  may  transmit  an  affida- 
vit hke  any  other  creditor. 

GENERAL  ORDER,   12th  AUGUST,   1800. 

Lord  Chancellor. 
In  eouBtry  Wherecs  by  the  practice  which  hath  many  years  pre- 

two Urriffttra.   vailed,  the   olicitors  on  suing  out  commissions  of  bank- 
rupt to  be  executed  in  the  country,  have  been  at  liberty 
.  to  name  their  own  commissioners  to  execute  the  same^ 
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tiro  of  whem  aar e  Dominated  esquire^  and  are  considered  Barnstert. 
to  be  barristers  resident  at  or  near  the  plac«  where  the 
said  coxamisaion  is  to  be  executed,  and  also  to  three  so- 
licitors or  Attorni^s ;  and  where^  it  appears  that  in  many 
ijostances  improper  persons  have  been  named  in  such 
commission  as  the  quoruna^  commissioners^  tUey  npt 
being  barristers,  which  is  contrary  to  my  intent  and 
meaning. 

I  do  therefore  order,  tha^t  in  future  the  solicitors  in 
delivering  to  my  secretary  of  bankrupt  the  names  of  the 
commissioners  to  be  inserted  in  the  commission  applied 
for  by  them,  do  insert  in  such  list  the  names  of  two 
barristers  resident  at  or  near  to  the  place  where  such 
commission  is  to  be  executed,  and  that  on  no  account 
they  do  insert  the  name  of  any  gentleman  to  be  uomi-  . 
Bated  as  a  quorum  coinmissioner  unless  he  be  a  barrister. 

Loughborough^  C 

This  general  order  will  be  dispensed  with  upon  fnoHon', 
and  the  commission  will  be  directed  to  five  attornies,  if 
no  barrister  resides  so  near  the  residence  of  the  bank<» 
rupt,  who  will  attend  for  the  statutable  fee  of  209.  for 
each  meeting. 

Upon  a  petition  to  supersede  a  commission,  because  it 
had  been  directed  to  attornies,  upon  a  misrepresentation 
that  there  were  no  barristers  sufBciently  near, — though 
in  fact  there  were  two. 

In  answer  there  was  an  affidavit  that  one  of  these  bar- 
risters had  received  seven  guineas  and  a  half  for  his  ex- 
pences  in  attending  at  the  place  where  it  was  stated 
the  commission  might  have  been  executed. 

Lord  Eldon,  Chancellor.  As  long  as  the  order  stands 
I  will,  in  every  case  of  fair  application,  supersede  the 
commission,  if  there  has  been  •  an  attempt  to  evade  it  ; 
and  if  this  commission  had  been  carried  to  Salisbury  to 
get  it  out  of  the  reach  of  barristers  from  a  place,  where  it 
might  with  as  much,  I  will  not  say  more  propriety  have 
been  executed,  I  would  not  require  other  evidence  of 
erasion,  and  would  supersede  it  at  the  costs  of  the  party 
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who  took  it  out,  if  the  application  was  made  in  proper^ 
time,  and  before  expence  betd  been  incurred  by  the  pro- 
ceedings being  suffered  to  run  on.  As  to  what  has  bec& 
said  respecting  the  allowance  to  cover  the  travelling  ex- 
pences  of  a  barrister  attending  to  execute  commissioDSy 
on  considering  the  act  5  Geo.  2,  c.  30.  8.  48.  and  what 
has  been  done  upon  the  taxation  of  bills  of  costs,  I  do 
not  think  that  that  plan  of  paying  for  expences  has  ever 
received  the  sanctioiT  of  the  court ;  and  in  eases  where  a 
barrister  who  could  not  attend  without  that  expence,  I 
must  consider  him  as  a  barrister  who  could  not  attend, 
and"  should  feel  it  extremely  difficult  to  say  that  be  was 
within  Lord  Rosslyn's  order :  if,  therefore,  the  attendance 
of  barristers  could  not  be  procured  at  Ringwood  but  at 
that  expence,  and  the  commission  is  to  be  carried  on  by 
attornies  in  Salisbury  at  twenty  shillings,  there  is  no 
ground  to  supersede  it.  Exparte  Harbin^  1  Rose^  58. 
1811. 

.If  the  commissioners  allow  for  the  expences  of  bar-^ 
risters,  or  any  other  expence  not  allowed  by  the  statute, 
the  chancellor  upon  petition  will  order  them  to  be  struck 
out  of  the  bill,  and  not  to  be  paid  out  of  the  bankrupt's 
estate. 

Lord  Thurlow  declared  that  commissioners  in  the 
country  could  not  on  any  account  take  more  than  20«. 
for  their  attendance,  and  ordered  charges  beyond  that 
to  be  struck  out.     Exparte  Pagety  2  Bro.  60. 

The  assignees  refused  to  pay  travelling  expences  to 
the  commissioners  in  a  country  commission,  allowed  in 
the  bill  taxed  up  to  the  choice  of  assignees ;  the  petition- 
ing creditor  presented  a  petition  to  the  chancellor,  that 
he  would  order  the  bill  to  be  paid.  The  chancellor 
said,  he  could  not  allow  those  charges,  which  the  statute 
declares  shall  not  be  paid  out  of  the  bankrupt's  estate. 
No  order  was  made.  Exparte  Thelwally  1  Rose^  SOT. 
1813. 

Lord  Rosslyn  in  the  large  and  populous  country  towns, 
appointed  certain  persons,  to  whom  only,  like  the  lists  iiv 
London,  commissions  were  to  be  directed. 
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Lord  Eldon  has  frequentlj  declared  in  public,  that 
manj  applications  for  that  purpose  had  been  made  to 
him,  but  he  had  always  refused  to  accede  to  them,  be- 
cause he  thought  it  would  be  injurious  to  young  bar- 
risters, who  might  be  induced  to  settle  in  the  country, 
as  they  would  be  precluded  from  all  share  of  that  busi- 
ness till  the  death  of  their  seniors.  He  therefore  thought 
it  more  fair  and  equitable  to  leave  it  open  to  the  pe- 
titioning creditor  or  his  solicitor  to  ^lect  any  two  bar- 
risters, on  whose  experience  and  abilities  they  wished  to 
rely. 

The  petitioning  creditor  may  either  sue  out  the  commis-  Country 
sion  to  be  executed  in  town  or  in  the  country.  If  he  wishes 
it  to  be  executed  in  the  country,  he  must  apply  at  the 
otBce  for  a  country  commission,  by  giving  in  the  names 
of  commissioners  resident  in  the  neighbourhood  ; 
if  he  does  not,  they  make  it  out  as  a  town  commis- 
sion. If  there  is  a  competition  there  must  be  a  pe- 
tition to  the  chancellor,  who  will  direct  it  to  issue  as 
will  best  suit  the  convenience  of  the  creditors  in  general. 
Upon  such  an  application  notice  must  be  given  to  the 
other  party.   Exparte  Bowdler^  Rase^  48. 


GENERAL  ORDER,  3d  FEBRUARY,   1802. 

It  is  ordered  by  the  Lord  Chancellor  that  no  London 
commissioners  in  bankruptcy  be  inserted  in  any  commis- 
sion of  bankrupt  to  be  executed  in  the  country,  without 
a  certificate  from  such  commissioner  that  it  is  with  his 
consent  EU4oo,  C 

3d  February,  1802. 

And  it  is  clear  from  what  has  been  decided  upon  the 
last  order,  that  if  a  London  commissioner  ever  consents 
to  act  in  the  country,  he  must  take  the  same  fees  which 
he  receives  in  London  according  to  the  statute. 


90S  45  Geo.  III.     1805. 


GENERAL  ORDER,   16th  NOVEMBER,  1805. 

Affidavits  in  I  do  hereby  order  and  direct,  that  from  henceforth 
iicatet.'  '  the  affidavits  to  be  made  use  of  at  the  hearing  of  any 
petition  to  staj  a  bankrupt's  certificate  on  the  part  of  ii» 
petitioners,  shall  be  brought  into  the  office  of  mj  secre- 
tary of  bankrupts,  together  with  the  petition  (save  and 
except  such  affidavits  as  shall  be  necessary  to  be  made  in 
reply  to  any  affidavits  made  in  answer  to  such  petition.) 

Eldon,  Chancellor. 

This  general  order  was  produced  from  the  inconve- 
nience that  was  found  in  the  case  of  Exparte  Bowes^  11 
Fes.  640. 

Without  the  exception  in  this  order  the  petitioners  to 
stay  a  certificate  could  not  produce  affidavits  in  reply. 


45  Geo.  III.  Cap.  1S4.  A.  D.  180^. 

u4n  Act  to  amend  an  Act  passing  in  the  Fourth  Year  fif 
his  present  Majesty^  iniittUedy  ^An  Act  for  preventing 
Inconveniences  arisingin  Cases  ^  Merchants  and  such 
other  Persons  as  are  within  the  Description  of  the  Statute 
relating  to  Bankrupts^  being  entitled  to  Privilege  of 
Parliament  y  and  become  insolvent:  andtoprevent  Belay 
in  the  entering  Appearances  in  Actions  brought  againd 
Persons  having  Privilege  of  Parliament*^ 

Whereas  by  an  act  of  parliament,  passed  in  the  fourth 
year  of  his  present  majesty,  intituled,  *  An  Act  for  pre- 
venting Inconveniences  arising  in  Cases  of  Merchants,  and 
such  other  Persons  as  are  within  the  Description  of  the 
Statutes  relating  to  Bankrupts,  beiug  entitled  to  Privilege 
of  Parliament,  and  becoming  insolvent ;'  it  is  enacted  that 
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from  and  after  the  eleveatb  4ay  of  May^  one  thousand 
seven  hundred  and  sixty-four,  it  shall  be  lawful  for  any 
single  creditor,  or  t«ro  or  more  creditors,  being  partners, 
vhose  debt  or  debts  shall  amount  to  one  hundred  pounds 
or  upwards,  and  for  any  two  creditors  whose  debts  shall 
amount  to  one  hundred  and  fifty  pounds  or  upwards,  or 
mj  three  or  more  creditors  whose  debts  shall  amount 
to  two  hundred  pounds  or  upwards,  of  any  person  or  per- 
sons deeiped  a  merchant,  baoker,  broter,  factor,  scrivener, 
or  trader  or  traders,  within  the  description  of  the  acts  of 
pftrliament  relating  to  bankrupts,  having  privilege  of  par- 
liament, at  any  time,  upon  affidavit  or  affidavits  being  made 
and  filed  on  record  in  any  of  his  majesty's  courts  at  West- 
minster,  by  such  creditor  or  creditors,  that  such  debt  or 
debts  is  or  are  justly  due  to  him  or  them  respectively, 
and  that  every  such  debtor,  as  be  or  they  verily  believe, 
is  a  merchant,  banker,  broker,  factor,  scrivener,  or  trader, 
within  the  description  of  the  statutes  relating  to  bank- 
rupts, to  sue  out  of  the  same  court  a  summons,  or  an 
original  bill  and  summons,  gainst  such  merchant,  ban- 
ker, broker,  factor,  scrivener,  or  trader,  and  serve  him 
with  a  copy  tbereof ;  and  if  such  merchant,  banker, 
broker,  factor,  scrivener  or  trader,  shall  not  within  two 
QBonths  after  personal  service  of  such  summons  (affidavits 
of  the  debt  or  debts,  having  been  duly  made  and  filed  as 
aforesaid,)  pay,  secure,  or  compound  fbr  such  debtor  debts 
to  the  satisfaction  of  such  creditor  or  creditors,  or  enter 
into  a  bond  in  such  sum,  and  with  two  such  sufficient 
sureties  as  any  of  the  judges  of  that  court  out  of  which 
sQch  summons  shall  issue  shall  approve  of,  to*^  pay  such 
sum  as  shall  be  recovered  in  such  action  or  actions,  toge- 
ther with  such  costs  as  shall  be  given  in  the  same,  he 
shall  be  accounted  and  adjudged  a  bankrupt  from  the 
time  of  the  service  of  such  summons  ;  and  any  creditor 
or  creditors  may  sue  out  a  commission  against  any  such 
person,  and  proceed  therein  in  like  manner  as  against 
other  bankrupts. 

n.  And  whereas  the  said  recited  provision  hath  by  ex* 
penencebeen  found  to  be  extremely  salutary,  but  hattk  on 
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Some  occasions,  where  bonds  have  been  given  in  pursn* 
ance  thereof,  been  rendered  nugatory,  by  the  difficulty 
and  sometimes  impossibility  of  enforcing  the  entering 
appearances  in  the  actions  for  the  payment  of  the  sQms 
to  be  recovered  in  which  such  bonds  have  been  given ; 
And  whereas  it  is  fitting  and  becoming  the  honour  and 
dignity  of  parliament  to  adopt  every  means  to  give  effect 
to  the  said  recited  act,  and  all  and  every  the  provisions 
thereof:  Be  it  therefore  enacted,  Ac.  that  from  and  after 
the  passing  of  this  act,  when  any  summons  or  original 
bill  and  summons,  shall  be  sued  out  against  any  person  or 
persons  deemed  a  merchant,  banker,  broker,  factor,  scri- 
vener, or  trader  or  traders,  within  the  description  of  the 
acts  relating  to  bankrupts,  having  privilege  of  parliament, 
and  such  affidavit  or  affidavits  of  the  debt  or  debts  ivlj 
made  and  filed  as  in  the  said  recited  act  mentioned ;  and 
such  merchant,  banker,  broker,  factor,  scrivener,  ortrader, 
shall  enter  into  such  bond  as  in  the  said  act  mentioned,to  pay 
such  sumas  shall  be  recovered  in  such  action  oractions,  to- 
gether with  such  costs  as  shall  be  given  in  the  same,  every 
such  merchant,  banker,  broker,  factor,  scrivener,  or  trader, 
shall  also  within  two  months  after  personal  service  of  such 
summons,  cause  an  appearance  or  appearances  to  be 
entered  to  such  action  or  actions,  in  the  proper  court 
or  courts  in  which  the  same  shall  have  been  brought,  and 
on  defieiult  thereof  he  shall  be  accounted  and  adjudged 
bankrupt  from  the  time  of  the  service  of  such  summons: 
and  any  creditor  or  creditors  may  sue  out  a  commission 
against  any  such  person,   and  proceed  therein  in  like 
manner  as  against  other  bankrupts. 
Tr«Hen  haTiagr     HI.  And  be  it  further  enacted^by  the  authority  afore- 
j^riianfejiS       said,  that  from  and  after  the  passing  of  this  act,  wh^ 
disobeying  or-  ^^j  decree  or  order  shall  have  been  pronounced  in  any 

ileraof  than-  "^  i.         .       •      i  .    ,  i,>,i  •     v 

eery,  &c.  to     cause  depcudmg  in  the  high  court  of  Chancery,  or  m  nis 

SiuTi^Miiied  m«y^y's  court  of  Exchequer  at  W»<f»in«to-,  or  any  order 

baaknipto.       shall  have  been  made  in  the  matter  of  any  bankruptcy, 

or  in  the  matter  of  any  lunacy,  against  any  person  being 

a  merchant,  banker,  broker,  factor,  scrivener,  or  trader, 

within  the  description  of  the  statutes  relating  to  bank- 
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mpts,  having  privilege  of  parliament,  thereby  ordering 
sach  person  to  pay  any  dam  or  gums  of  money  to  any 
person  or  persons,  or  into  the  bank,  in  the  name  of  the 
accountant-genera)  of  the  said  court  of  Chancery,  in  trust, 
io  any  cause,  depending  in  that  court,  or  in  the  matter 
of  such  bankruptcy  oi*  lunacy,  or  to  the  deputy  remem- 
brancer of  the  court  of  Exchequer,  in  trust,  in  any  cause 
depending  in  that  court  (as  the  case  may  be),  and  the 
person  so  ordered  to  pay  such  sum  of  money,  so  being  a 
merchant,  banker,  broker,  factor,  scrivener,  or  trader^ 
within  the  description  of  the  statutes  relating  to  bank- 
rupts, and  having  privilege  of  parliament,  shall  disobey 
such  order,  ihe  same  having  been  duly  served,  then  it 
shall  be  lawful  for  any  party  or  persons  entitled  to  receive 
such  sum  of  money  under  and  by  virtue  of  such  order 
or  decree,  or  interested  in  enforcing  the  payment  thereof, 
pursuant  to  such  order  and  decree,  in  the  name  of  thft 
said  accountant-general  or  deputy  remembrancer  (as  the  \ 

case  may  be),  to  apply  to  the  court  by  which  such  de^ 
cree  or  order  shall  have  been  pronounced;  or  in  the  mat-* 
ter  of  such  bankruptcy  or  lunacy  (as  the  case  may  be),  to 
fix  a  peremptory  day  for  the  payment  of  such  money^ 
pursuant  to  the  terms  of  such  order  or  decree,  and  such 
daj  shall  accordingly  be  appointed  and  fixed  for  that  pur- 
pose by  an  order  made  in  such  cause,  or  in  the  matter  of 
such  bankruptcy  or  lunacy  (as  the  case  may  be) ;  and  if 
such  merchant,  banker,  broker,  factor,  scrivener,  or  tra- 
der, within  the  description  of  the  statutes  relating  to 
bankrupts,  having  privilege  of  parliament,  being  person- 
ally served  with  such  order,  at  the  least  eight  days  be- 
fore the  day  therein  appointed  for  payment  of  such 
money,  shall  neglect  or  omit  to  pay  the  same  according 
to  the  tenor  of  such  order,  then  such  person  shall  be 
deemed  a  bankrupt  froqi  the  time  of  the  service  of  such 
last  mentioned  order :  and  any  creditor  or  creditors  may 
sue  oat  a  commission  against  such  person,  and  proceed 
thereon  in  like  manner  as  against  other  bankrupts. 
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la  the  case  of  a  commission  being  sued  out  against  a 
member  of  parliament,  conformablj  to  the  4  Geo.  8.c.23» 
Lord  Eldon  held,  that  the  petitioning  creditor,  who  makes 
the  affidavit,  ought  not  to  prove  more  of  the  act  of  bank- 
ruptcy than  was  absolutely  necessary,  he  being  an  iote* 
rested  witness.  That  the  affidavits  made  in  the  court  of 
King's  Bench  should  contain  a  precise  averment  that  the 
bankrupt  had  privilege  of  parliament ;  and  that  there 
should  be  evidence  before  the  commissioners  of  that  cir- 
cumstance, and  that  it  should  appear  that  the  summons 
was  sued  after  the  affidavit  was  filed.  Esparte  Harcowi^ 
2  Ro9e  203.   See  Chrietian's  Inatructiona,  445. 


GENERAL  ORDER,  29th  OECEMRBR,    1806. 

Onffrtwhen  IT  is  ordered  that  from  henceforth  no  docket  shall 
ctiihallbc  ^  be  struck  but  between  the  hours  of  ten  o'clock  in  the 
ktrnck.  morning,  and  two  o'clock  in  the  afternoon,  and  between 

the  hours  of  six  and  eight  o'clock  in  the  evening;  and 
that  in  case  two  or  more  persons  shall  apply  at  the  same 
time  to  strike  a  docket  against  the  same  person,  and  both 
of  them  shall  be  prepared  to  issue  a  commission  forth- 
with, that  then  it  shall  be  determined  by  lot  which  per- 
son shall  issue  such  commission ;  but  in  case  only  one  of 
such  persons  shall  be  then  prepared  to  issue  such  com- 
mission, then  that  the  commission  shall  be  issued  to  the 
person  who  shall  be  so  prepared,  provided  that  the  per- 
son applying  to  open  the  office  on  a  holiday  (other  than 
upon  a  Sunday)  may  be  at  liberty  so  to  do  upon  payment 
of  a  fee  of  one  guinea  to  the  clerk,  who  shall  attend  at 
the  office  to  open  such  office,  and  enter  a  docket  in  the 
docket  book ;  and  that  no  docket  shall  hereafter  be  con- 
sidered as  struck,  until  the  same  shall  be  entered  in  the 
docket  book,  to  which  docket  book  all  solicitors  of  the 
court  of  Chancery  may,  during  the  hours  aforesaid,  have 
free  access  upon  payment  of  the  usual  fee  of  Is.  and  the 
fe^  of  one  guinea  for  opening  the  office  in  case  such 
docket  book  shall  be  searched  upon  a  holiday.     And  it 
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is  further  ordered  that  in  case  anj  person  who  shall  here-  striking 
after  strike  any  docket  shall  not  within  four  days  next  ^^^^^^* 
after  such  docket  shall  be  struck,  order  a  commission  to  . 
be  sealed  at  the  then  next  public  seal,  in  case  there  shall 
be  a  public  seal  within  seven  days  next  after  such  docket 
shall  be  Btruckyor  by  a  private  seal  within  eightdaysafter 
the  striking  of  such  docket,  and  shall  not  cause  the  same 
to  be  sealed  accordingly,  then  that  any  person  may  be  at 
liberty  to  sue  out  a  commission  without  any  notice  being 
given  to  the  person  who  shall  first  have  applied  for  such 
commission.  Erakinef  Chancellor^ 

See  the  former  orders  upon  striking  dockets,  p.  4. 

The  commission  must  be  ordered  to  be  sealed  at  the 
first  public  seal  within  the  seven  days. 

Lord  Eldon  ^*  thought  it  right  to  declare  that  the 
order  must  be  understood  to  mean  the  next  immediate 
general  seal,  without  any  discretion  on  the  part  of  the 
office  to  defer  the  sealing  till  a  subsequent  one."  In  the 
matter  of  Lambert^  1  RoWf  269. 


GENERAL  ORDER,  8th  AUQtIST,   1809« 


ore- 


Whbreas  the  creditors  of  bankrupts  do  frequently  pre-  when  (lie 
maturely  sign  their  consent  to  the  commissioners  sealing  g/gn^Jhe  certU 
andsigningthecertificateof  suchbankrupts: — I  do  hereby  ficate« 
order  that  the  commissioners  in  all  commissions  which  shall 
be  issued  from  and  after  the  first  day  of  September  next, 
do  require  that  in  all  affidavits  exhibited  to  them  in  or- 
der to  prove  the  signature  and  subscription  of  the  con- 
sent of  the  creditors  to  the  commissioners  signing  and 
sealing  the  certificate  of  the  bankrupt,  the  day  of  the 
month  and  year  in  which  the  respective  creditors  signed 
and  subscribed  such   their  consent  be  distinctly  stated : 
And  I  do  hereby  direct  that  in  order  the  better  to  ascer- 
tain the  precise  time  at  which  the  respective  creditors 
shall  sign  such  their   consent,  the  said  creditors  do  re- 
spectively at  the  time  of  signing  such  their  consent  write 
opposite  their  respective  names,  the  day  of  the  month  and 
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year  on  which  they  do  sig^  the  same :  And  I  do  hereby 
farther  direct  that  the  signature  and  sealing  of  the  certi- 
ficate by  the  commissioners  shall  be  attested  in  writing 
upon  such  certificate  by  the  solicitor  to  the  commission, 
or  some  clerk  of  the  solicitor,  or  by  the  messenger  to  the 
commissions,  or  by  some  clerk  of  the  commissioners  re- 
spectively:  and  in  order  to  avoid  frauds  upon  the  com- 
missioners with  respect  to  the  said  certificate,  I  do  fur- 
ther order,  that  a  list  shall  be  made  and  kept  by  the  com- 
missioners or  one  of  them,  of  all  creditors  of  above  £80, 
who  shaU  from  time  to  time  prove  their  debts,  and  of  the 
amount  of  the  respective  debts,  which  list,  as  the  same 
shall  from  time  to  time  be  made  up,  shall  be  signed 
by  three  of  the  commissioners ;  and  in  order  that  dae 
notice  of  this  order  may  be  given,  I  direct  copies  thereof 
to  be  put  up  in  the  office  of  my  secretary  of  bankrupts. 

EldoHy  ChanceUor. 

-.  It  does  not  seem  necessary  that  this  list  should  be 
made  at  dividends  after  the  bankrupt  has  obtained  his 
certificate,  for  the  lists  after  the  certificate  cannot  affect 
the  object  of  this  order. 

A  petition  was  presented  to  stay  a  certificate,  on  the 
ground  that  it  had  been  signed  before  the  last  examina- 
tion, the  creditors  so  signing  bad  obtained  the  certificate. 

Lord  Eldon  ordered  the  certificate  to  go  back.  Sose^ 
176.  1811. 

See  my  observations  upon  the  assent  of  creditors  to 
the  certificate.  Vol.  1 .  p.  334f 


GENERAL   ORDER,   12th  AUGUST,    1809* 

Petiiioutolie       Wh  ERE  AS  great  mischiefhas  arisen  by  petitions  being 
**^^^  *  presented  in  matters  of  bankruptcy  in  the  names  of  per- 

sons who  have  afterwards  either  abandoned,  or  stated 
that  they  had  given  no  authority  for  presenting  such  pe- 
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titions : — It  is  therefore  ordered  that  from  and  after  the  1st 
ivLj  o{  October,  1809,  all  petitions  in  bankruptcy  presented 
for  hearing  shall  before  they  are  presented  be  respectively 
signed  by  the  petitioners,  except  in  cases  of  partnership, 
or  absence  from  the  kingdom,  in  the  former  of  which 
cases  the  signature  of  one  of  the  partners  is  to  be  deemed 
sufficient,  and  in  the  latter  case  the  petition  is  to  be 
signed  by  the  person  presenting  the  same  on  behalf  of 
the  person  so  abroad.  And  it  is  further  ordered  that  the 
signature  of  each  person  signing  as  a  petitioner,  shall  be 
attested  by  the  solicitor  actually  presenting  the  petition^ 
or  by  some  person  who  shall  state  himself  in  his  attesta- 
tion to  be  attorney,  solicitor,  or  agent,  of  the  party  sign- 
ing in  the  matter  of  tike  petition.        Eldon^  Chancellor. 

When  a  solicitor  did  not  see  the  petitioner  sign  a  peti- 
tion, but  put  his  name  to  it  from  a  knowledge  of  his  hand- 
writing, and  wrote  authenticated,  instead  of  attested. 
Lord  Eldon  held,  it  was  within  the  spirit  of  the  General 
Order  of  the  12th  of  August,  1809,  as  there  was  the 
responsibility  of  a  solicitor  of  the  court  to  the  propriety 
of  the  application,     jE:vparte  ,  2  Bose,  85. 


19  Geo.  III.  Cap.  66. 

An  Act  for  altering,  and  enforcing  so  much  of  An  Act 
made  in  the  seventeenth  year  of  the  Reiga  pf  bis 
present  Majesty,  intituled,  An  Act  for  granti?ig  to  hie 
Majesty  certain  Duties  on  Licences  to  be  taken  out  by  all 
Persons  acting  as  Auctioneers,  andcertq'in  Rates  and 
Duties  onall  Lands,  Houses,  Goods,  and  other  Things, 
sold  by  Auction,  and  upon  Indentures,  Leases,  Bonds, 
Deeds,  and  other  Instruments  ;  as  relates  to  the  Method 
of  granting  Licences  to  Auctioneers,  and  to  the  collect* 
iog  the  Duties  on  Estates  and  Goods  sold  by  Auc<» 
tion. 
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to  si^fii  the 

auctioneer*! 

cataloj^ne. 


Auction  duty        Sect  XV.  Provided  abo,  and  it  is  hereby  enacted  by 

upon  htakk" '     the  authority  aforesaid,   that  nothing  in  this  or  in  the 

nipto'  effeeti.    gi^jj  recited  act  contained,  shall  extend,  or  be  constnied 

to  extend,  to  charge  with  the  said  rate  or  duty  any  estate 

or  eflfects  of  bankrupts,  sold  by  order  of  the  assignee  or 

assignees  under  any  commission  of  bankruptcy. 

Sect.  XVI.  And  for  the  better  and  more  eflbctual  pre- 
venting frauds,  which  may  be  practised  by  auctioneers 
selling  estates,  goods,  or  chattels,  under  the  order  and 
direction  of  the  assignees  under  any  commission  of 
bankruptcy :  Be  it  further  enacted  by  the  authority  afore- 
said,  that  every  auctioneer  who  shall  be  employed  by  the 
assignees  under  any  commission  of  bankruptcy  to  sell 
the  effects  of  any  bankruptcy,  shall  specify  and  enumerate 
in  the  catalogue  to  be  delivered  under  the  directions  of 
this  act,  the  particular  goods  and  effects  then  to  be  sold ; 
The  aasignees  ^^^  ^^  assignees  or  the  assignee,  if  only  one  under  such 
commission,  shall,  and  he  and  they  is  and  are  hereby  re- 
quired to  subscribe  and  sign  such  catalogue,  and  to  cer- 
tify, at  the  foot  thereof,  that  all  and  every  the  estates, 
goods,  chattels,  and  effects,  in  such  catalogue  specified 
and  enumerated,  were  really  and  truly  the  property  of 
the  said  bankrupt  at  the  time  of  suing  forth,  which  cata- 
logue so  signed  and  certified  as  aforesaid  shall  be  pro- 
duced by  every  such  auctioneer  to  the  person  to  whom 
such  auctioneer  is  by  this  act  directed  to  deliver  his  ac- 
count before  such  auctioneer  shall  be  permitted  to  pass 
his  account,  or  to  have  the  same  allowed :  and  if  such 
assignee  or  assignees  shall  insert  or  suffer  to  be  inserted 
in  such  catalogue,  any  estates,  goods,  or  effects  whatso- 
ever, other  than  such  as  were  really  and  truly  the  pro- 
p^ty  of  the  bankrupt  or  bankrupts,  the  party  offending 
shall  for  every  such  offence  forfeit  the  sum  of  twenty 
pounds. 

It  is  stated  before,  that  Lord  Kenyon  held  at  Nisi 
Prius,  that  the  sale  of  the  bankrupt's  mortgaged  pre- 
mises was  not  within  this  statute,  but  were  subject  to 
the  auction  duty.    See  arUey  p.  111. 
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I  think  Lord  Kenyon  must  have  said  this  inadvertently : 
where  the  bankrupt's  property  subject  to  a  mortgaged  or  a 
lien  is  sold,  it  is  surely  the  bankrupt's  property,  and  the 
expence  would  fall  upon  the  creditors,  whom  it  was  the 
intent  of  this  statute  to  relieve. 

Though  the  property  is  sold  by  the  order  of  the  chan- 
cellor or  the  commissioners,  yet  it  is  sold  by  the  imme- 
diate order  of  the  assignees.  They  employ  the  auctioneer, 
and  make  a  title  to  the  purchaser. 


46  Geo.  III.  Cap.  155.  1806. 

Jn  Act  to  amend  the  Laws  relating  to  Bankrupts. 

Whereas  great  inconvenience  and  injustice  have  been  aii  conyi^y- 
occasioned  by  reason  of  the  £air  and  honest  dealings  and  '"®*'  ^^>  *" 

pfiynicnts  to, 

transactions  of  and  with  traders  being  defeated  by  secret  and  an  con. 
acts  of  bankruptcy  in  cases  not  already  provided  for,  or  ^ani^r^^t^n,*  j^ 
Dot  sufficiently  provided  for,  by  law  ;  for  remedy  where-  bona  fide  two 
of,  be  it  enacted  by  the  king's  most  excellent  majesty,  Se°da*e  ofTbe 
by  and  with  the  advice  and  consent  of  the  lords  spiritual  coromission  of 
and  temporal,  and  commons,  in  this  present  parliament  be  gMd.  '*  ' 
assembled,  and  by  the  authority  of  the  same,  that  in  all 
cases  of  commissions  of  bankrupt  hereafter  to  be  issued, 
all  conveyances  by,  all  payments  by  and  to,  and  all  con- 
tracts and  other  dealings  and  transactions  by  and  with, 
any  bankrupt,  bona  fide  made  or  entered  into  more  than 
two  calendar  months  before  the  date  of  such  commission, 
shall,  notwithstanding  any  prior  act  of  bankruptcy  com- 
mitted by  such  bankrupt,  be  good  and  effectual  to  all  in- 
tents and  purposes  whatsoever,  in  like  manner  as  if  no 
such  prior  act  of  bankruptcy  had  been  committed ;  pro- 
vided the  person  or  persons  so  dealing  with  such  bank- 
rupt bad  not  at  the  time  of  such  conveyance,  payment, 
contract,  dealing  or  transaction,  any  notice  of  any  prior 
act  of  bankruptcy,  by  such  bankrupt  committed;  or  that 
he  was  insolvent,  or  had  stopped  payment. 
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Relatioii  to  the 
act  of  bank* 
roptcy. 


{«solFeiicy» 


We  come  now  to  another  great  change  in  the  system 
of  the  bankrupt  law. 

In  the  first  voiame,  I  have  given  a  very  fall  ac- 
count  of  the  laws  depending  upon  the  relation  to  the 
act  of  bankruptcy  till  the  19  Geo,  2,  or  the  year  1746. 
All  the  law  after  that  statute  still  remains  in  force  when 
the  commission  is  sued  out  within  two  months  after  the 
contract  or  transaction  with  the  bankrupt. 

It  is  stilly  therefore,  absolutely  necessary  to  be  ac- 
quainted with  all  the  law  existing  upon  the  subject  prior 
to  this  statute,  and  to  observe  how  it  has  been  modified  or 
qualified  by  the  provisions  of  this  act  of  parliament 

1  find  no  case  yet  decided  by  the  courts  at  Westminster, 
upon  the  construction  of  this  important  section. 

The  words  in  this  statute  are, "  that  he  is  insolvent;'*  a 
similar  expression  is  used  in  the  19  Geo.  2.  c.  32.  vis. 
that  he  is  in  insolvent  circumstances.  Both  these  ex- 
pressions I  conceive  mean  the  same,  though  they  are  very 
vague  and  indeterminate ;  but  both  these  statutes  have 
no  operation  where  the  party  dealing  with  the  bankrupt 
has  notice  of  such  insolvency. 

Lord  EUenborough  has  held,  at  Nisi  Prius,  that  the 
insolvency  mentioned  in  the  statute  must  mean  a  general 
inability  in  the  bankrupt  to  answer  his  engagements, 
which  was  not  to  be  inferred  from  his  renewing  bills  of 
exchange  in  a  particular  instance.  Anon.  1  Camp. 
498. 

The  following  case  has  lately  been  decided  upoD  the 
words  •*  insolvent  circumstances," in  the  19  Geo.2.  c.  32, 
which  will  be  equally  applicable  to  this  statute : 

Where  a  creditor  had  no  knowledge  that  his  debtor  had 
committed  an  act  of  bankruptcy,  but  was  informed  that 
he  was  paying  his  creditors  by  small  portions  as  he  could 
raise  money,  and  he  received  from  him  a  promissory  note, 
which  was  afterwards  paid,  it  was  held  that  the  deb- 
tor's assignees  might  recover  back  the  amount  of  the 
note,  as  the  bankrupt  had  previously  committed  an  act 
of  bankruptcy.  The  payment  of  this  note  was  not  pro- 
tected by  the  19  Geo,  2.  c.  32.  because  the  creditor  had 
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notice  of  the  insolvent  circumstances  of  the  bankrupt  at  Insolvency, 
the  time  he  received  the  note. 

In  this  case  the  creditor  had  sued  out  a  writ,  but  it 
was  not  served  upon  the  bankrupt,  so  it  was  not  similar 
to  the  case  of  Cox  v.  Morgan.  Bayley  v.  Scofidd^  1 
Mau.  and  Sel.  338.     1813. 

In  this  ease  insolvent  circumstances  are  thus  described. 
Lord  EUenborough.  **  By  insolvent  circumstancesis meant 
that  a  person  is  not  in  a  condition  to  pay  his  debts  in  the 
ordinary  course,  as  persons  carrying  on  trades  usually  do." 

Mr.  Justice  Le  Blanc.  *^  I  take  insolvency,  as  it  respects 
a  trader,  to  mean  that  he  is  not  in  a  situation  to  make 
his  payments  as  usual." 

Mr.  Justice  Bayley.  ^^  Insolvency  means  that  a  trader 
is  not  able  to  keep  his  general  days  of  payment,  and  that 
he  is  not  to  be  considered  as  solvent,  because  possibly 
his  aCEsdrs  may  eome  round."     Ibid, 

This  statute  has  used  two  words  ^*  stop  payment,"  which 
were  never  before  used  in  any  prior  bankrupt  statute. 

What  construction  the  courts  of  law  will  hereafter  put 
upon  these  words  it  is  impossible  now  to  conjecture ; 
whether  the  dishonour  of  one  acceptance  or  promissory 
Bote,  or  the  delay  of  payment  of  one  butcher's  or  baker's 
bill,  or  the  determination  to  refuse  payment  of  all  bills  of 
exchange,  or  other  legal  demands,  amounts  to  the  stop- 
ping of  payment,  remains  to  be  explained. 

There  will  probably  be  no  case  of  stopping  payment, 
which  will  not  be  evidence  of  insolvency  as  the  judges 
have  explained  it. 

The  words  "  ccmveyances  by,  and  contracts  and  trans-  Mortgages,  ke. 
actions  with  the  bankrupt,"  must  include  all  mortgages, 
deposits,  and  liens,  created  by  any  implied  contract. 

The  time,  viz.  nu}re  than  two  calendar  monthsy  must,  I  Two  calendar 
conceive,  signify  that  two  calendar  months  must  entirely  "*"**'•• 
intervene  between  the  transaction,  and  the  date  of  the 
commission;  as  if  the  transaction  is  on  the  31st  of  Janu- 
ary, and  the  commission  is  dated  on  the  first  of  April, 
then  it  is  entered  into  more  than  two  calendar  months 
ijefore  the  date  of  the  commission,  because  all  February. 


290  46  Geo.  III.  c.   13^.   1806. 

and  March  interreaey  and  it  cannot  be  defealed  withoot 
proof  of  a  knowledge  of  bankmptcj,  iBtolTency,  or  stop- 
page of  payment  So  if  it  were  entered  into  on  tke  I5th 
of  Jannary,  it  will  be  animpeaebable  if  the  oonuaission 
is  not  sued  out  before  the  16th  of  March.  The  same 
day  of  the  month  is  one  month  after  date,  or  after  an  act 
is  done,  then  the  next  day  must  be  more  than  one  BODth. 
Bttfikriipirj  Since  the  gtatutes  introduced  to  gire  relief  against  the 

BOW  equiroeal.  ggverity  of  the  relation  of  the  act  of  bankruptcy,  the 
word  bankruptcy  becomes  equivocal ;  sometimes  itmeans 
the  act  of  bankruptcy,  sometimes  the  commission,  just 
as  the  law,  according  to  the  circumstances  of  the  case, 
has  its  operation  from  one  or  the  other. 

The  following  cases  depend  upon  the  relation  to  the 
act  of  bankruptcy,  though  not  immediately  referable  to 
this  statute. 

James  Anderson  drew  a  bill  of  exchange  on  Freeman 
and  others,  the  defendants,  dated  the  5th  of  July,  1809, 
payable  to  his  own  order  for  14001. 
Bill  of  rx*  The  defendant  accepted  i t,and  on  the  next  day  Anderson 

•ft*"/aii  M^Tf^  indorsed  it  to  Willis,  the  plaintiff,  for  a  pre-existing  debt 
baokrnptcj.  Andersou  had  committed  a  secret  act  of  bankruptcy  on 
the  7th  of  March,  1809,  and  a  commission  issued  against 
him  on  the  25th  of  July,  on  which  he  was  declared  a 
bankrupt.  The  defendants,  at  the  time  they  accepted 
the  bill,  had  in  their  bands,  as  Anderson's  bankers,  effects 
to  the  amount  of  888). :  to  that  amount  their  acceptance 
was  for  value  ;  beyond  that  it  was  gratuitous,  and  mere- 
ly for  Anderson's  accommodation. 

The  plaintiff  recovered  a  verdict  at  Guildhall  before 
Lord  EUenborough  for  the  14001.  with  341.  interest, 
subject  to  the  opinion  of  the  court  of  King's  Bench,  in 
which  the  circumstances  above  were  stated.  ^ 

The  effect  of         Lofd  EUenborough  delivered  the  judgment  of  the  court, 
«n  indoniement  in  which  they  held  that  the  plaintiff  could  recover  the 
bankriiprry.^    P**"^  of  the  bill,  612L,  whlch  was* accepted  for  accommo- 
dation, but  that  he  could  not  recover  the  remainder,  vis. 
8882.  the  amount  of  the  effects  which  the  bankers  had 
in  their  hands  at  the  time  of  the  acceptance ;  that  the 
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assignees  had  a  superior  right  to  the  plaintiflF  to  the  reoo-  ^„  inaowement 
very  of  that  sum,  and  that  the  defendants  miffht  set  up  a^^f  *«  •**  •^ 

'^  .      *    bankruptcy. 

that  superior  right  to  recover  that  sum,  as  their  defence 
in  the  action,  by  proving  that  the  drawer  and  indorser  of 
9uch  a  bill  had  committed  an  act  of  bankruptcy,  when  he 
so  indorsed  it.     fVillia  v.  Freeman^  12  East,  666. 

Lord  Ellenborough  acknowledges  the  authority  of  fVil^ 
kins  V,  Casey,  7  7.  i?.  7 1 1 .  See  vol.  1 .  cases  under  1 9  Geo.  2. 
C'  32. — He  says,  **  that  case  has  established,  that  if  a  man 
who  has  funds  in  his  hands  belonging  to  a  trader,  who  has 
committed  a  secret  act  of  bankruptcy,  accept  a  bill  for  that 
trader,  without  knowing  of  such  act  of  bankruptcy,  he  may 
apply  diose  flinds  when  the  bill  becomes  due  to  the  dis- 
charge of  his  own  acceptance,  though  a  commission  of 
bankrupt  may  have  issued  in  the  interim,|and  will  be  pro- 
tected against  any  claim  the  assignees  mayafterwards  make 
upon  him  in  respect  of  the  funds  so  applied."  Wilkinsv.  Ca- 
«ej/,  7  T.R.ll  1. 1798.See  1  vol.  cases  under  19  Geo.  2.c.  82. 
"  To  the  extent,  therefore,  of  the  888Z.  16s.  8rf.  it.  would 
prejudice  the  assignees  to  hold  this  indorsement  valid, 
because  it  would  destroy  the  claim  of  the  assignees  to 
that  sum  in  the  hands  of  the  acceptors :  And  we  have  no 
difficulty  in  saying  that  this  part  of  the  plaintiffs  demand 
cannot  be  supported. 

^'  As  to  the  surplus  (512/.)  had  the  bill  been  of  that  sum 
alone,  the  case  cited  by  the  plaintiff  of  Arden  v.  Watkins, 
S  East^  317,  would  be  aci  authority  in  point,  unless  the 
late  statute  (49  Geo.  3.  c.  121.  s.  8.)  has  altered  the  law  in 
this  respect     The  principle  decided  in  Arden  v.  Watkins^ 
was  this ;  that  if  a  man  accept  a  bill  for  the  accommoda- 
tion of  a  trader,  who  has  committed  a  secret  act  of  bank- 
ruptcy, and  such  bill  be  payable  to  the  trader's  order, 
the  trader's  indorsee  will  have  a  valid  claim  upon  the  bill 
against  the    acceptor,    notwithstanding   a    commission 
of  bankrupt  shall  have  issued  against  sucJi  trader  be- 
fore the  bill  became  due  :  because  as  the  trader  himself 
could  have  had  no  right  upon  such  bill  against  the  ac- 
ceptor, his  assignees,  who  can  in  this  respect  stand  in  no 
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Th«  eflfeet  of  an  better  situation  than  the  banknipt  whom  they  repiesent^ 

ter  ftB  act  of    ~  could  have  had  no  right  upon  it,  supposing  it  had  remain^ 

buikrnptey.      ^  ^^   dig   possession ;  and   therefore   his   indorsement 

works  no  prejudice  to  them."  Ardcn  y.  Watkins,  3  EcLstj 

317.     1808. 

This  case,  viz.  Willis  ▼.  Freeman^  is  a  case  of  much 
novelty  and  of  great  importance. 

There  are  many  decisions  in  every  court,  where  think- 
ing professional  men  are  not  convinced  by  the  reasons, 
and  are  surprized  by  the  conclusion  ;  but  they  acquiesce, 
because  they  are  not  prepared  by  direct  authorities  to 
prove  that  they  are  erroneous. 

The  following  observations  have  offered  themselves  to 
my  mind : 

I  conceive  there  would  be  no  distinction  between  the 
indorsee  in  this  case,  and  any  other  bond  fide  subsequent 
indorsee,  with  respect  to  the  right  of  action  against  the 
acceptor. 

In  the  case  of  JVilkins  v.  Casey,  Cann,  after  a  secret 
act  of  bankruptcy,  drew  a  bill  upon  Casey  payable  to  his 
own  order,  to  the  amount  that  Casey  was  indebted  to 
Canh  ;  Casey  accepted  it :  so  the  drawing,  indorsing  and 
accepting,  as  here,  were  all  after  the  drawer's  bankruptcy. 

Casey  paid  the  bill  when  it  became  due,  and  Cannes 
assignees  brought  an  action  against  Casey  to  recover  the 
amount  of  the  effects  which  he  had  in  his  hands  when 
Cann  became  bankrupt;  but  Lord  Kenyan  with  great 
warmth  held  the  action  could  not  be  supported,  that  the 
acceptance  and  subsequent  payment  was  a  payment  pro- 
tected  by  the  1  Jac.  c.  15.  «.  14.     See  Vol.  1.  p.  39. 

WiUcins  and  Casey ^  and  this  case,  have  established  this 
position,  that  if  a  banker,  or  any  one  who  has  sufficient 
assets,  accepts  bills  drawn  after  a  secret  act  of  bankruptcy 
of  the  drawer,  he,  the  acceptor,  may  voluntarily  pay  them 
to  the  holder  of  the  bill,  and  such  payment  will  be  a  de^ 
fence  against  an  action,  by  the  assignees-—  But  he  may  re- 
sist the  action  by  the  holder  of  the  bill,  by  shewing  the 
right  of  the  assignees  to  the  effects  in  his  hands. 
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The  law  must  be  the  same  where  two  hills  are  drawn.  The  effect  of 
one  exactly  to  the  amount  of  the  efiTects,  and  one  drawn  i^fter  an  act  of 
afterwards  entirely  for  accommodation.  .  ^«»krttptty. 

The  holder  of  the  bill  for  the  assets  can  only  prove 
tinder  the  bankrupt's  commission,  and  cannot  maintain 
an  action  with  effect  against  the  acceptor,  and  conse- 
quently could  not  prove  under  his  commission,  if  he 
were  a  bankrupt. 

The  acceptor  of  such  a  bill  to  the  amount  of  the  effects 
in  his  hands,  has  his  choice  whether  he  will  pay  that 
amount  to  the  holder  of  the  bill,  or  to  the  bankrupt's 
assignees :  he  will  be  induced  to  pay  to  that  party,  with 
whom  he  can  make  terms  most  favourable  to  himself. 

If  the  drawee  has  effects  of  the  bankrupt  to  the  amount 
of  lOOOl.  and  the  bankrupt,  after  a  secret  act  of  bank- 
ruptcy, draws  two  bills  upon  him,  each  to  that  amount, 
the  first  which  he  accepts,  he  accepts  with  effects,  and  he 
will  not  be  compellable  to  pay  ;  but  the  second  he  accepts 
for  accommodation,  and  that  bill  he  will  be  obliged  to 
pay:  yet  as  no  date  is  annexed  to  an  acceptance,  it  will. 
be  difficult  to  prove  which  was  accepted  first  or  last. 

The  bond  fide  holder  of  a  bill  of  exchange  can  there- 
fore have  no  certainty  of  the  success  of  an  action  against 
the  acceptor. 

Can  any  other  instance  be  found  in  which  an  acceptor 
is  not  liable  to  pay  the  amount  of  the  bill  to  a  bona  fidt 
holder,  except  in  those  cases,  in  which  the  legislature  has 
declared  the  bill  to  be  void,  as  in  the  cases  of  usury  and 
gaming  ? 

And  is  it  true  that  the  effects  of  a  trader  in  the  hands 
of  a  drawee,  continue  to  be  the  trader's  after  the  drawee 
has  accepted  the  bill  without  notice  of  the  drawer's 
bankruptcy  ? 

The  drawee  at  the  time  of  his  acceptance  might  have 
paid  all  the  effects  to  the  bankrupt,  and  he  would  have 
been  protected  by  1  Jac.  c.  16.  8.  14.  See  Vol.  1.  p.  39. 
Lord  Kenyon  in  Wilkiiis  v.  Casey,  expressly  declared 
that  the  acceptance  of  a  bill  afterwards  honoured,  was  to 
be  considered  as  payment  at  the  time  of  acceptance ;  audit 
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Th«  ^^^^^^  has  been  decided  that  if  the  acceptor  of  a  bill  of  exchange 
mfter  au  act  of  has  monej  of  the  drawer  in  his  hands  at  the  time  of  the 
bankruptcy,  acceptance,  he  is  entitled  to  retain  it  till  it  becomes  due. 
Hammonds  v.  Barclay^  2  Ectaty  227. 

The  statute  of  19  Geo.  2.  c.  32.  has  contemplated  that 
a  bankrupt  after  a  secret  act  of  bankruptcy,  maj  bond 
fids  draw  anc/n^^o^ia^e,  (that  is,  indorse)  bills  of  exchange, 
in  the  usual  and  ordinary  course  of  trade ;  and  the  statute 
provides  that  he,  who  receives  money  upon  a  bill  so 
drawn  or  negotiated,  shall  not  refund  it  to  the  assignees. 
But  of  whom  is  he  to  receive  it  but  of  the  acceptor? 

He  must  either  receive  it  of  the  acceptor  or  of  the  bank- 
rupt, if  it  is  dishonoured.  But  the  legislature  surely  must 
have  supposed  that  the  acceptor  might  be  compelled  to 
pay  such  a  bill. 

Lord  Hardwicke  held  that  *'  the  assignment  of  two 
promissory  notes,  being  after  Mr.  Ward  was  in  point  of 
law  a  bankrupt,  was  void ;"  and  he  decreed  tiiat  the 
bankrupt's  sister,  to  whom  they  had  been  transferred, 
should  deliver  them  up.  BarweU  v.  fVard^  I  Atk.  260. 
1744. 

Lord  Hardwicke^  in  that  caseo*bserved,  that  it  had  been 
said  by  the  defendant's  counsel,  the  assignees  might  have 
brought  an  action  of  trover  ;  but  it  would  have  been  very 
difiBcult  to  have  described  the  notes  at  law  properly,  and 
therefore  the  plaintiff  is  right  to  come  here  for  a  disco- 
very.    Ibid. 

But  such  a  difficulty  does  not  exist  at  present ;  and  in 
every  case  not  within  the  19  Geo.  2.  if  the  bankrupt 
transfers  a  note  or  bill  of  exchange  after  his  bankruptcy, 
the  value  of  it  may  be  recovered  in  an  action  of  trover  by 
the  assignees ;  in  the  same  manner  they  can  recover  the 
value  of  a  bale  of  cloth  or  any  other  property  delivered 
or  transferred  by  him. 

In  the  last  case  mentioned,  BarweU  v.  Wordy  Lord 
Hardwicke  states,  the  assignment  of  the  notes  by  the 
bankrupt  in  prison,  before  he  had  lain  two  months  was 
void.     He  takes  no  notice  of  the  indorsement. 

But  Lord  Kenyon  has  held)  at  Nisi  Priusy  that  a  trader, 
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alter  a  secret  act  of  bankraptcy,  cannot^  as  payee,  indorse  The  effect  of 
a  bill,  but  the  acceptor  may  set  it  up  as  a  defence  in  an  after  an  act  of 
action  by  his  indorsee.  PinkerUm  v.  Adams,  8  Esp.  611.  ^wkruptcy. 
1799. 

This  perhaps  was  a  hasty  extempore  opinion,  and 
scarce  is  reconcileable  with  his  previous  judgment  in 
court  in  WUkins  y.  Casey  in  1 798.  It  ought  also  to  be 
proved  that  he  was  a  trader,  and  that  there  was  a  good 
petitioning  creditor's  debt,  and  even  if  there  were  all  these, 
there  might  be  no  intention  in  any  creditor  to  sue  out  a 
commission';  and  if  all  these  could  be  proved,  the  prac- 
tice of  our  public  courts  requires  that  the  plaintiff  ought 
to  have  regular  notice  of  such  a  defence  that  he  might  be 
prepared  to  resist  it. 

These  observations  might  also  apply  to  the  case  of 
Willis  ▼.  Freemanj  and  it  might  perhaps  be  more  conve- 
nient to  commerce,  and  more  consistent  with  the  general 
administration  of  jukice  according  to  the  forms  of  law, 
that  the  acceptor  in  all  cases  should  be  under  a  legal  lia* 
bility  to  pay  the  bill  in  consequence  of  his  acceptance, 
and  that  the  assignees  diouid  be  left  to  recover  back 
what  was  legally  due  to  the  bankrupt's  estate  in  an  ac- 
tioD  of  trover  or  assumpsit  against  the  indorsee  of  the 
bankrupt,  where  their  right  and  title  would  be  duly  in- 
vestigated by  the  well  known  rules  of  law.  When  it  is 
Aid  that  a  bankrupt  cannot  indorse  a  bill,  does  it  not  re- 
fer to  a  bill  of  value  in  the  bankrupt's  possession,  drawn 
by  Mother  person  ?  It  remains  yet  to  be  decided,  whe- 
ther, in  some  cases,  if  not  in  all,  it  may  not  be  done,  even 
in  the  case  of  such  a  bill,  by  the  19  €ho.  2.  It  sttrely 
would  be  good  undefr  that  statute  for  goods  sold  and  de- 
livered in  the  usual  course  of  trade. 

Ch.  J.  Eyre  has  said,  in  a  regular  bill  transaction  by 
A.  payable  to  B.  or  payable  to  A.'s  own  order,  and  in- 
dorsing the  bill  to  B.  is  a  mode  by  which  the  drawer 
pays  a  sum  of  money  to  his  payee  or  indoraee,  through 
an  acceptor.     Walwyn  v.  St.  (iuintin,  1 B.  and  JP.  654. 

If  the  acceptor  Frtsmony  in  this  case,  had  become  a 
bankrupt,  who  were  to  prove  under  his  commiision,  the 
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The  eiTect  of  assigneM  of  the  drawer,  or  the  hand  fide  holder  of  the 
After  atTi^  o?  t^U  ?  When  solvent,  he  had  his  choice  which  he  wooM 
bankniptey.      pny^    B^t  ^^q  s|,aii  chuse,  wheo  he  is  a  bankmpt— 

himself,  his  assignees,  the  commissioners,  or  the  Lord 
Chancellor  ? 

If  the  holder  of  the  bill,  instead  of  receiving  it  for  a 
pre-existing  debt  had  actually  advanced  cash  for  it,  he 
seems  to  have  a  better  claim  in  equity  than  the  assignees : 
for  the  bankrupt's  estate  has  already  received  the  amoant 
of  it,  and  if  they  were  to  receive  20s.  in  the  pound  from 
the  acceptor's  estate,  they  would  receive  its  full  value 
twice  over ;  and  the  holder  without  the  aid  of  this  sta* 
tnte  could  have  received  nothing  from  the  drawer's 
estate,  and  by  its  assistance,  perhaps  a  dividend  of  only 
Is.  in  the  ponnd. 

The  plaintiffii  declared  as  indorsees  against  the  defen- 
dants as  acf^pton  of  a  hill  of  exchange,  dated  12th  No- 
^vembWy  1806,  dnwn  by  certain  perwna  commonly  called 
or  known  by  the  name^  and  using  the  style  and  firm  of 
Jfessre.  Moffatt  and  Co.  payable  two  months  after  date 
to  their  own  order,  and  indorsed  by  the  said  Messn. 
Moffatt  and  Co.  to  the  plaintiflb. 

The  plaintiffs  are  bankers,  with  whom  Messrs.  Moffatt 
and  Brown  (partners  under  the  finn  of  Messrs.  Moffatt 
and  Co.)  kept  cash.  The  bill  in  question  was  drawn  by 
Brown  in  tiie  partnership  firm,  and  being  indorsed  bj 
him  in  the  same  manner,  was  paid  in  by  him  as  a  short 
bill  to  the  plaintiffs,  who  allowed  him  to  draw  upon 
them  on  the  strength  of  it 

Lord  EUenboTOugk. — If  one  partner  had  committed  an 
act  of  bankruptcy  before  the  indorsement,  this  action 
certainly  cannot  be  maintained.  The  declaration  states 
that  both  partners  drew  and  indorsed  the  bill :  but  upon 
this  last  supposition,  at  the  time  of  th^  indorsement  one 
partner  had  no  longer  any  interest  in  it,  and  was  inca- 
pable of  exercising  any  act  of  ownership  over  it.  The 
partnership  had,  in  fact,  then  ceased  to  exist,  and  the 
solvent  partner  was  to  be  considered  as  tenant  in  common 
of  the  bill  along  with  the  assignees  of  the  other*    Nor, 
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^^  '>w  stands,  would  it  be  enough  to 

^^  ^Y  of  Moffdtt  took  place  before 

h^  ^  ^ugh,  in  that  case,  it  might 

y'^^^^       '^  **ie  bill  of   Brown  alone, 

"^^  ^^         ^>V,  ^  to  it . '  The  ju  ry  found 

^*<ei  ^4?^         ^  ^ftottom  V.  Lewis, 

^    "^^  ^^  •^  oinds  the  whole ;  but 

'^  '^  ^1*    "^  V  'H  common  will  not  bind. 

\'^^     ^         ^^*  ^^  '^^^^  **  ^***  Pn'ii*,  that, 

/    "'"'^  uership  each  partner  must  join 

^  transferring  any  other  security. 

^"^  .^.  Cos.  108. 

.  commits  a  secret  act  of  bankruptcy » 
i  bankruptcy  follows  within  two  months, 
^  transactions  and  dealings  will  be  effectual 
«id  as  if  no  such  act  of  bankruptcy  bad  existed. 
>at  the  partner  of  the  secret  bankrupt  is  not  men-  PartDen  m 
uoned ;  bis  conveyances,  payments  by  and  to,  and  other  \!^^v^  ktattite 
traosBctions,  will  probably  be  thought  to  aifect  himself, 
the  bankrupt,  and  all  other  parties,  precisely  as  if  this 
statute  had  never  passed. 

Where  a  trader  before  bankruptcy  delivers  a  bill,  and 
omits  to  indorse  it,  he  may  indorse  it  after  the  act  of 
bankraptcy  or  a  commission,  because  the  assignees  have 
no  interest  in  it,  the  bankrupt  is  merely  a  trustee.  Smitfi 
V.  Pickering,  Peak^s  N.  P.  60.  1791.     Lord  Kenyon. 

Action  for  money  had  and  received,  to  recover  the 
sum  of  3341.  paid  by  Visick  to  the  defendant  after  an  act 
ofbaakriiptcy. 

The  defendants  are  bankers  at  Chickeeter,  and  were  in 
the  habit  of  drawing  bills  for  the  accommodation  of 
Visicky  who  carried  on  business  at  Midhurat — He  com- 
mitted an  act  of  bankruptcy  on  the  18th  of  AUguety  1808 
—At  that  time  there  were  bills  running  of  the  nature, 
above  mentioned,  which  were  not  due  till  after  the  24tb 
of  September  ;  on  the  tatter  day  a  commission  of  bankrupt 
was  sued  out  against  Visick.  The  money  in  question  was 
paid  in  by  him  on  and  after  the  S4th  of  August,  for  th^ 

q2 
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purpose  of  takiog  up  theae  bills,  which  hare  since  beeo 
paid  by  the  defendants. 

It  was  argued  it  might  be  set  ofL 

Lord  EUenborough.  The  money  not  being  paid  in  till 
after  an  act  of  bankraptcy,  it  was  not  the  bankrupt's 
money,  but  the  money  of  is  assignees^-He  trusted  the 
defendants  with  what  was  not  his  own.  The  statute  is 
expressly  confined  to  mutual  credit  and  mutual  debts, 
at  any  time  b^ore  such  person  became  banirupt. — ^The 
824L  was  always  a  debt  due  to  the  assignees,  and  cannot 
be  set  off  against  a  debt  due  from  the  bankrupt 

It  being  then  contended '  it  was  protected  by  the  19 
Geo.  2.  c.  S2. 

Lord  EUenborough.  I  doubt,  whether  these  bills  can 
be  said  to  have  been  drawn  in  the  usual  course  of  trade 
and  dealing  within  the  meaning  of  the  statute — at  anj 
rate,  as  the  bills  were  still  running  at  the  date  of  the  com* 
mission,  this  money  was  not  receired  by  the  defendants 
in  the  usual  and  ordinary  coarse  of  trade  and  dealing— 
the  payments  protected,  are  payments  upon  bills  actuallj 
due.  The  sum  in  question  was  deposited  with  the  de- 
fendants, not  in  payment  of  a  present  debt,  but  to  satisfy 
a  demand  which  did  not  arise  till  after  the  suing  fordi 
of  the  commission.  Verdict  for  the  plaintiffs,  which  was 
afterwards  confirmed  by  the  court  of  King's  Bench. 
TampUn  v.  Diggine,  2  Camp.  812.  1807. 

Trover  for  household  furniture,  plate,  and  jewellery. 
PaynMBt  to  die      The  bankrupt,  who  was  a  silversmith  and  jeweller, 
prboiu^  ^      being  embarrassed  in  his  circumstances  in  the  end  of 

October y  1810 — sent  his  goods  mentioned  in  the  declara- 
tion to  be  sold  by  the  defendants,  who  are  auctioneers, 
at  their  auction-rooms  in  Covent^garden — A  part  of 
them  was  sold  on  the  29th  of  October^  and  the  remainder 
in  the  beginning  of  November.  On  the  1st  of  November ^ 
.  Wright  surrendered  himself  to  prison  in  discharge  of 
his  bail,  and  having  lain  there  two  months,  a  commission 
of  bankrupt  was  sued  out  against  him  on  the  1st  of  /a- 
nuary  following.  There  was  no  evidence  that  flie  de- 
fendants ever  knew  till  then  that  he  was  in  prison,  or 
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that  he  was  not  carrying  on  his  business  as  usual.  On 
the  26th  of  November,  they  settled  the  balance  of  his 
account,  and  paid  the  sum  of  £1 1 1  8s.  6d.  to  his  agent 
for  his  use. 

Lord  EUenborough. — ^The  statute  1  Jac.  1 .  c.  ]  5.  con- 
tains a  favorable  provision  for  persons  dealing  with  tra- 
ders who  have  committed  a  secret  act  of  bankruptcy, 
and  ought  to  receive  a  liberal  construction  in  respect  to 
6ona  >!</e  trausactions.  These  goods  were  put  into  the 
hands  of  the  defendants  before  the  bankrupt  went  to 
prison,  and  when  he  had  a  complete  controul  over  them. 
All  the  goods  were  sold  before  a  commission  was  sued 
out  against  him,  or  he  bad  lain  two  months  in  prison. 
Then  the  statute  provides  that  no  debtor  of  the  bankrupt 
be  endangered  for  the  payment  of  his  debt  truly  and 
hma  fidey  before  knowing  he  has  become  bankrupt — 
Were  the  defendants  debtors  of  Wright  ?  They  certainly 
were  as  soon  as  they  had  sold  his  goods  and  received  the 
produce. — Did  they  pay  this  debt  truly  and  bond  fide? 
This  is  not  denied.-— Did  they  at  the  time  of  such  pay- 
ment understand  or  know  that  he  was  become  bankrupt  ? 
No  evidence  has  been  adduced  to  shew  that  they  knew 
he  had  gone  to  prison,  uid  they  coukl  not  prove  a  nega- 
tive.— If  they  had  known  the  iiact  out  of  which  the  bank- 
roptoy  sprung,  this  would  have  deprived  them  of  the 
benefit  of  the  statute;  but  it  was  incumbent  on  the 
plaintiflTsto  prove  notice,  as  in  Kingy.  Leith;  and  in  the 
absence  of  such  proof,  the  present  appears  to  be  exactly 
that  sort  of  payment  which  the  statute  was  intended  to 
protect.  Plaintiff  nonsuited.  Coles  v.  RMnSj  3  Camp. 
183. 1812. 

In  this  judgment  I  perfectly  concur ;  but  there  is  an 
important  point  in  this  case  which  the  learned  chief 
jnstice  did  not  make  any  observation  upon. 

Of  all  the  goods  sold  before  the  1st  of  November,  the  Awtioiiecr 
jodgment,  I  conceive,  is  incontrovertibly  correct;  but JI^*"a feTret 
will  it  be  true  of  those  sold  in  the  beginning  of  November,  ^e*  of  bank- 
which  implies  some  days  after  the  first,  or  after  the  ^^^  ^^' 
act  of  bankruptcy,  which  took  place  the  instant  be 
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entered  the  gaoI>  or  when  he  surrendered  himself  to  the 
gaoler  ? 

The  goods  which  the  auctioneer  had  then  in  his 
bands  were  the  property  of  the  assignees.  The  bankrupt 
had  no  right  to  sell ;  his  agent,  the  auctioneer,  had  uo  right 
to  sell ;  the  buyer  had  ;io  right  to  buy ;  and  an  action  of 
trover  by  the  first  case,  viz.  TTie  case  of  bandcrupis^  (see 
81  ante,)  might  be  maintained  against  any  one  in  pos- 
session ;  and  a  bona  fide  payment  of  the  price  to  the 
secret  bankrupt  would  afford  no  protection  by  the  1  Jac. 
c,  15. 

The  protection  now  will  be  under  this  statute,  if 
a  commission  does  not  follow  within  two  calendar 
months. 

But  if  a  commission  were  to  follow  within  two  calen- 
dar months  after  an  auctioneer  has  sold  a  bankrupts 
goods,  and  who  has  paid  him  the  proceeds,  without 
knowipg  that  he  had  committed  any  act  of  bankruptcy, 
1  do  not  think  there  is  any  statute,  which  will  protect 
him  from  being  answerable  again  to  the  assignees  for 
their  value  in  an  action  of  trover. 

But  by  the  second   section  he  will  be  permitted  to 
prove  what  he  has  paid  to  the  bankrupt  after  a  secret 
act  of  bankruptcy  under  his  commission. 
Money  deli.  Samuel  Wright,  the  bankrupt,  had  been  committed  to 

Teredtoaa       prison;    be  employed  Robins,    an  auctioneer,  to  sell 
the  (Nuiknipt.    Certain  goods,  who  delivered  791.  the  money  produced 
by  the  sale  to  the  defendant,  to  be  carried  to  his  bro- 
ther, S.  Wright,  who  received  it. 

S.  Wright  became  a  bankrupt,  by  lying  two  months 
in  prison.  The  assignees  brought  an  action  to  recover 
this  sum  from  the  brother  to  the  defendant. 

Lord  Chief  Justice  Mansfield  deUvered  the  judgment 
of  the  court  of  Common  Pleas,  and  said,  **  according  to  the 
decided  cases,  the  action  might  be  brought  against  the  auc- 
tioneer ;  but  it  seems  to  be  a  monstrous  thing  to  say  that 
every  oqe  who  takes  money  in  the  character  of  a  mes- 
senger or  bearer  should  be  so  liable :  it  may  happen  to 
pass  through  the  hapds  of  two  or  three  persons,  who 
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woQid  each  be  liable  to  such  an  action."     Plaintiff  non- 
suited.    Coles  V.  Wright,  4  Taunt.  198,  1811. 

Lacey  came  to  the  plaintifiEs,  and  bought  a  parcel  of  Act  of  lank- 
tobacco  to  be  paid  for  in  ready  money  ;  this  was  in  the  [he  sale  and^ 
morning. — He  left  orders  at  his  house  for  receiving  the  ^^^^^^n* 
tobacco,  and  the  same  day  went  to  France,  to  absent  him- 
self from  his  creditors-- After  he  was  gone,  the  plaintiff's 
servant  brought  the  tobacco  to  Lacey*s  house,  but  had 
DO  orders  to  make  any  demand  of  the  money,  but  only 
to  deliver  the  goods.  The  question  was,  whether  this 
was  a  complete  sale  so  as  to  vest  the  property  in  Lacey ; 
or  whether  the  bankruptcy,  between  the  sale  and  the 
delivery,  was  such  a  fraud  as  avoided  the  sale  by  non- 
payment of  the  money  f  Lord  Chief  Justice  Eyre  held 
that  the  sale  was  made  complete,  by  the  act  of  the 
plaintiffs,  who  by  delivery  of  the  goods  without  demand 
of  the  money,  vested  the  property  in  Lacey  by  their  own 
assent — as  a  complete  sale  a&  initio,  without  ready 
money ;  and  the  plaintifEs  were  nonsuited.  Maawell  v. 
Huni,ci(ed6T.  R.2SI. 

By  the  next  section  the  seller  will  be  enabled  to  prove 
his  debt  under  the  commission ;  but  when  there  is  no 
delivery  till  after  (he  commission,  and  if  there  is  no 
debt  till  the  delivery,  then  the  assignees  will  be  entitled 
to  the  goods,  and  the  seller  cannot  come  under  the  com- 
mission, but  the  bankrupt  will  remain  indebted,  not- 
withstanding he  obtains  his  certificate. 

If  a  trader,  in  contemplation  of  his  bankruptcy,  and  FntMiniMit 
with  the  intent  of  increasing  the  dividends  of  bis  other  ^^^    ^* 
creditors,  were  to  purchase  goods,  there  might  be  great 
reason  to  think  that  it  would  be  held  such  a  fraud  ad 
would  vacate  the  contract,  and  the  seller  might  recover 
them  back  from  the  assignees. 

A  contract  for  goods  surely  would  be  void  in  law,  iC 
the  jury  should  find  that  the  purchaser  never  intended 
to  pay  for  them. 

It  is  remarkable  that  no  sach  case  has  yet  occurred  in 
bankruptcy. 

In  the  last  ease  it  is  not  stated  that  it  was  found  that 
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Lacey  intended  to  become  a  bankrnpt,  before  payment 
at  the  time  he  bought  the  goods.  Under  such  circnm- 
stances  I  think  it  cannot  be  doubted,  but  it  would  be  a 
clearer  fraud,  or  a  fraud  of  a  less  favourable  nature,  than 
an  undue  preference. 

But  where  there  is  a  fair  contract  for  goods,   and  the 

purchaser  becomes  a  bankrupt,  even  by  a  commission 

before  the  delivery  to  himself  or  his  assignees,  the  sale 

cannot  be  avoided.     See  all  the  cases  upon  stopping  in 

transitu. 

Goods  recetved      The  plaintiff,  as  assignee  of  the  effects  of  Cripps  and 

b°^  "mkcn     Q^^rme,  bankrupts,  brings  trover  against  the  defendants 

back  before  the  for  Several  parcels  of  silks.     And  upon  the  trial,   a  case 

^^^\^^^r!  ""^   ^^  made  for  the  opinion  of  the  court. 

That  the  defendants  were  mercers  and  partners  in  Lon- 
don, and  usually  dealt  with  Cripps  and  Quarme,  who 
were  also  partners,  living  at  Penryn  in  Cornwall.  And 
on  7th  April,  1715,  the  defendants  by  their  order,  sent 
the  goods  in  the  declaration,  and  gave  them  credit  in 
their  books.  They  being,  at  the  same  time,  indebted  to 
them  for  the  goods.  The  1 8th  of  May  following,  Cripps 
and  Quarme,  without  the  knowledge  of  the  defendants, 
sent  divers  silks  (the  same  sent  down  in  April,)  to  Mr. 
Penhallow,  at  Penryn,  for  the  use  of  the  defendant- 
June  the  4th)  Cripps  and  Quarme  became  bankrupts- 
June  the  6th,  they  wrote  a  letter  to  the  defendants,  sig- 
nifying their  affairs  were  in  a  declining  condition ;  and 
thinking  it  not  reasonable  the  last  parcel  of  goods  should 
go  to  satisfy  their  other  creditors,  therefore  they  had 
not  entered  them  in  their  books,  but  left  them  with 
Penhallow,  who  had  orders  to  deliver  them  to  the  de- 
fendants— ^June  the  9th,  a  commission  of  bankruptcy 
issued,  and  the  effects  were  assigned  to  the  plaintiffs- 
June  the  13th,  the  defendants  received  the  letter,  which 
was  the  first  notice  they  had  of  the  delivery  to  Penhal- 
low, and  as  soon  as  possible  they  signified  their  consent 
to  take  the  goods  again. 

Chief  Justice  Pratt — ^The  question  is,  whether  by  the 
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delivery  to  PenhaUow  with  .more,  the  property  wa« 
altered ;  for  if  that  delivery  was  couQtermandable,  then 
the  act  of  bankruptcy  intervening  before  any  assent  of 
the  defendants,  will  prevent  the  property  from  vesting 
in  them.  I  think  npon  the  circumstances,  that  there 
appears  a  sufficient  consideration  to  hold  a  subsequent 
power  of  countermanding,  and  that  this  delivery  was  in 
satisfaction  of  the  debt  Atkins  v.  Barwck^  1st  Strange, 
165.  5  Geo, 

This  is  a  remarkable  case,  and  it  is,  perhaps  in  no 
part  of  it,  the  law  of  the  present  day. 

It  seems  to  have  been  quite  misunderstood  by  Lord 
Kenyon,  and  Mr,  J.  Ashhurst,and  Mr.  J.  Buller,  in  Salte 
r.  Fields  the  next  case  1  shall  mention. 

They  all  say  that  the  original  contract  between  the 
defendants,  the  sellers,  and  the  bankrupts,  the  buyers, 
was  rescinded.  There  is  not  one  syllable  to  that  effect 
in  the  case;  but  on  the  contrary,  the  counsel  on 
both  sides,  and  the  court,  expressly  declare  that  the  pro- 
perty was  vested  in  the  bankrupt :  and  the  question  is 
npon  the  validity  of  the  fresh  contract  between  the  bank- 
rupt and  the  original  sellers.  They  could  not  have  had 
the  case  before  their  eyes,  or  a  correct  recollection  of  it 
in  their  minds. 

The  case  admits  the  silks  were  received  by  the  traders 
in  the  country,  and  became  their  property,  and  that  con- 
tract was  never  rescinded ;  but  their  sending  them  back  to 
prevent  their  satisfying  the  other  creditors  would  now  be 
held  to  be  a  fraudulent  preference.  (See  1  Vol.  140.) 

But  this  case  contains  this  important  question,  whe- 
ther if  a  trader,  without  any  contemplation  of  bankrupt- 
cy, delivers  goods  to  a  carrier,  or  to  any  one  for  the  use 
of  A.  in  discharge  of  a  previous  debt,  but  without  the . 
order,  desire,  or  knowledge  of  A.,  and  before  any  know- 
ledge is  communicated  to  A.,  the  trader  becomes  a  bank- 
^pt,  the  assignees  can  recover  the  property. 

The  court  in  that  case  held  they  could  not,  if  there 
^as  an  existing  consideration :  the  property  vests  before 
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notice,  for  it  being  for  bw  benefit,  a  disagreement  shall 
not  be  presumed. 

It  seemed  to  be  well  put  by  Reeve,  the  counsel,  that 
if  instead  of  sending  them  to  Penhallow,  they  had  kept 
them  in  their  own  hands  till  they  had  received  an  an- 
swer to  the  letter,  would  that  have  altered  the  property  ? 

Laroche  and  Winning,  upon  the  7th  of  November,  in- 
dorsed a  promissory  note,  payable  to  themselves  for  60C)I. 
and  sent  it  by  the  post  that  day  to  Temple,  to  whom 
they  were  indebted  in  a  larger  sum.  The  next  day,  the 
8th,  they  became  bankrupts ;  the  letter  was  received  by 
Temple  on  the  1 0th  of  November,  and  could  not  be  re- 
ceived  sooner.  The  same  question  was  raised  before 
the  court  of  King's  Bench  as  in  the  last  case. 

Lord  Mansfield  approved  of  the  case  of  Atkin  v.  Bar* 
wick ;  but  the  reporter  says,  <^  the  three  other  judges 
agreed  that  an  assent  is  necessary  to  complete  every 
contract;  that  in  the  present  case,  the  defendant  has  his 
election  till  the  10th  of  November ;  that,  the  act  of  bank- 
ruptcy being  committed  on  the  eighth,  the  contract  was 
incomplete."  Anderson  v.  Temple^  4  Burr.  2835.  1768. 
See  I  Vol.  138. 

This  seems  to  me  a  better  judgment  than  that  which 
was  given  fifty-two  years  before.  It  is  difficult  to  under- 
stand how  goods  could  be  sold  and  delivered,  before 
there  was  a  proposal  made  to  buy,  and  at  the  time  of 
assenting  they  were  the  property  of  the  assignees. 

In  trover  for  176  pieces  of  printed  calico,  the  question 
was,  whether  the  goods  were  the  property  of  the  plain- 
tiffs, or  formed  a  part  of  the  eflbcts  of  Dewhurst,  a  bank- 
rupt, and  as  such  vested  in  bis  assignees ;  and  on  the 
trial  a  special  case  was  reserved,  in  substance  as  follows: 

Dewhurst  had  a  house  of  trade  in  Austin  Friars,  Lon- 
don, where  his  business  was  conducted  by  J.  Hill,  his 
clerk,  and  had  also  a  house  at  New  York,  where  he  him- 
self resided  and  conducted  his  business — ^The  goods  in 
question  were  sold  by  the  plaintifb  to  Dewhurst,  through 
the  intervention  of  Hill,  his  clerk,  on  the  Sd  and  6tb  of 
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Maj,  1798,   and  were  delivered  on  those  dajs  at  the 
house  in  Austin  Friars,  London,  and  were  afterwards  sent 
bj  Dewhorst's  clerk  to  the  defendant  to  be  parted,  in 
order  to  their  being  shipped  to  Dewhurstat  New  York-^ 
On  the  9th  of  April,  1792,  Dewhurst  wrote  a  letter  to 
Hill,  his  clerk  and  manager  in  London,  which  was  re- 
ceived by  the  latter  in  London,  on  the  18th  of  May, 
1792 :  in  that  letter,  after  saying  he  was  rained  in  con- 
sequence of  several  failures,  *Mf  you  have  purchased 
any  goods  for  my  account,  or  if  any  orders  are  given  out, 
let  the  persons  have  their  goods  back,  and  countermand 
all  orders." — This  letter  was  shewn  by  Hill  to  the  plain- 
tiffis  on  the  18th  of  May,  1792,  about  nine  o'clock  in  the 
evening,  who  then  informed  Hill  they  were  ready  to  take 
back  the  goods  as  proposed  by  the  letter. — On  the  18th 
and  19th  of  May,   1798,  several  attachmepts  were  made 
in  the  mayor's  court,   and  sheriffs  court,  London,  and 
served  upon  the  defendant  by  creditors  of  Dewhurst,  in 
order  to  attach  the  goods  in  question,  and  other  goods 
which  had  been  sold  to  Dewhurst,  and  sent  to  the  de- 
fendant  his  packer ;  and  the  debts  for  which  such  at- 
tachments were  made,  exceeded  in  amount  the  value  of 
all  the  g(K>ds,  in  the  hands  of  the  defendant.     On  the 
21st  of  May,  1792,  a  meeting  of  Dewhurst's  creditors  was 
convened  by  Hill,  his  clerk,  when  the  letter  was  laid  before 
them.— On  the  2Sd  of  May,  1792,  the  plaintiffs  demanded 
the  goods  in  question  of  the  defendant,  and  in  conse- 
quence of  their  not   being   delivered   commenced  the 
present  action.— Dewhurst  returned  to  England  in  Octo- 
ber, 1792,  and  S.  Wilson  and  Barnard  were  the  assignees 
of  his  estate  and  eflTects  under  a  commission  of  bankrupt, 
dated  the  19th  of  January,  I793. 

Lord  Kenyon,  Chief  Justice — The  property  in  these 
goods  was  apparently  devested  out  of  the  plaintiffs  at 
the  time  of  the  sale,  according  to  the  opinion  which  the 
parties  then  had  of  the  transaction  ;  but  afterwards  when 
all  the  facts  were  disclosed,  and  when  Dewhurst  was  de^ 
sirous  not  to  purchase  any  other  goods,  it  was  in  the 
power  of  the  buyer  and  seller  to  put  an  end  to  the  eon* 
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tract  as  if  it  had  never  existed ;  and  it  is  stated  that  tbe 
proposition  made  hj  the  purchaser  to  rescind  the  coa- 
tract  was  acceded  to  by  the  sellers. — I  cannot  distinguish 
this  case  from  that  of  Atkin  v.  Barwici  on  principle; 
for  in  that  case  there  had  been  a  delivery  of  the  goods 
by  the  seller  with  the  concurrence  of  all  the  parties  in* 
terested ;  but  the  agreement  of  the  parties  to  rescind  tbst 
contract  put  an  end  to  the  8ale>  as  if  it  had  never  taken 
place.  So,  in  this  case,  it  was  competent  to  the  principal 
to  disavow  the  contract  made  by  his  agent,  if  the  vendors 
chose  to  accede  to  it ;  the  proposition  made  by  the  pur- 
chaser, and  which  was  dictated  by  common  honesty, 
might  have  been  refused  by  the  vendors  if  they  had  cho- 
sen ;  but  they  agreed  to  it,  aod  by  the  mutual  agreement 
of  both,  the  contract  of  sale  was  rescinded.  If  Dewhurst 
had  died  before  the  purchase,  the  contract  •  must  have 
been  put  an  end  to.  SaUe  v.  Field,  bT.  R.2U.  1793. 
In  this  case  the  bankruptcy,  and  the  assignees  of  Dew- 
hurst are  introduced,  but  they  seem  to  be  quite  superflu- 
ous. The  question  seemed  to  be,  whether  the  goods  in 
question  were  or  were  not  the  property  of  Dewhurst  at 
the  time  they  were  attached. 

I  have  presumed  to  state  that  Lord  Kenyon  and  the 
court  misconceived  the  case  of  Atkin  v.  Barwick;  the 
court  there  did  not  decide  that  the  first  contract  was 
rescinded,  but  that  the  property  was  changed  back  by  a 
new  contract. 

So  here  the  property  was  clearly  in  Dewhurst  till  the 
1 8th  of  May,  and  then  a  fresh  contract  was  entered  into 
between  Dewhurst's  agent  and  Salte,  that  they  should 
take  back  the  goods  at  the  same  price.  That  fresh  con- 
tract was  made  at  nine  o'clock  at  night,  but  some  of  the 
attachments  were  made  that  day.  Those  which  had  the 
priority  of  that  new  contract  seem  to  be  valid;  but 
those  which  were  made  after  that  day  came  too  late,  as 
the  goods  then  became  the  property  of  Salte. 
Whether  an  This  case  raises  a  very  important  question,  via.  if  a  tra- 

^oodt  to  Miien  ^^^  ^^  ^  distance,  like  Dewhurst,  desires  his  agent  to  coun* 
unknown,  u  a  termand  all  orders,  and  to  restore  all  goods  bought  after 

frandnlent  ^  ^* 

prefertncc. 
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the  date  of  that  letter,  to  thoge  who  were  willing  to  take 
them  back  at  the  price  th^y  were  sold  at,  became  be 
was  insolTent,  and  if  such  goods  were  taken  back,  and  he 
soon  afterwards  was  made  a  bankrupt,  whether  the  ra- 
lae  of  these  goods  could  be  recovered  by  the  assignees 
as  obtained  by  a  frandolent  preference? 

This  being  dictated  by  the  purest  motiTes,  and  by  a 
high  sense  of  honesty  and  justice,  and  not  proceeding  from 
any  private  motives  of  partiality,  I  should  think  could 
Bot  be  brought  within  the  principle  or  rule  of  a  fraudulent 
preference.  But  probably  much  will  be  said  on  both 
aides  when  such  a  case  occurs. 

In  a  case  wh^e  Lloyd  had  purchased  a  quantity  of  iron, 
and  had  accepted  a  bill  to  the  amount ;  in  consequence  of 
the  failure  of  Caldwell  and  Co.  on  the  18th  of  March, 
1793,  finding  that  he  also  must  stop  payment,  he  volun- 
tarily proposed  to  the  defendant,  to  whom  he  was  in- 
debted beyond  the  bill  accepted,  that  he  should  take 
back  the  iron,  stating  that  it  would  be  an  act  of  justice 
to  return  it,  as  he  should  not  be  enabled  to  pay  for  the 
lame,  or  take  up  the  accepted  bill. 

The  def^fidant  received  fifty  tons  of  iron,  with  a  bill  of 
parcels,  at  fifteen  guineas  per  ton,  dated  on  the  16th  of 
March,  two  days  before  the  proposal  to  return  it.  It  was 
entirely  a  voluntary  offer  on  the  part  of  the  bankrupt. 

Lord  Kenyon  and  the  court  were  clearly  of  opinion 
this  was  a  case  of  fraudulent  preference,  and  that  it  could 
not  be  distinguished  from  Harman  v.  Fisher  in  principle. 
See  ante,  Barnes  v.  Freelandy  6  T.  R.  80.     1794. 

Lord  Kenyon  again  distinguishes  this  case  from  Atkin 
V.  Bantick  ;  "  For  in  this  case  the  goods  were  delivered 
to  and  accepted  by  the  vendee,  and  the  property  remained 
in  him  until  be  became  insolvent."  And  so  it  was  also  in 
the  case  of  Atkin  v.  Barwick.  But  Lord  Kenyon  and  the 
court  fell  into  confusion  with  respect  to  Atkin  v.  Barwick, 
ky  not  attending  to  its  date ;  it  was  decided  in  the  year 
ni9,more  than  fifty  years  before  the  doctrine  of  fraudulent 
preference  was  established,  perhaps  I  may  say  thought  of. 

In  another  case,  where  the  goods  were  actually  re- 
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ceived,  but  soon  afterwards  were  sent  back '  in  order  to 
give  a  preference  in  comtemplation  of  bankrnptcj,  Lord 
Kenjon  and  the  court,  held  the  assignees^might  recof er» . 
Neate  v.  BaU,  2  East,  117.     1801. 
.    They  again  distinguish  this  case  from  Atkin  ▼.  Bar* 
wick^mhete  they  say  there  was  no  acceptance  of  the  gooda 
No  fraudaient       We  may  Conclude  from   the   construction,   (though 
wUho^^acce     ^  ^^ink  erroueous)  that  has  been  put  upon  Aikin  ▼.  Bat' 
taoceofthe      wisky  with  apparent  approbation  of  that  construeUon, 
^^''^^'  that  if  a  trader  sends  back  the  goods  without  actaally 

bankrupt*^' ^  receiving  them,  though  in  contemplation  of  bfuikruptcj, 
cannot  dispoM  the  assignees  cannot  recover  the  value  of  them. 
proper^!"  '^  On  the  86th  March,  1767,  Isaac  Scott,  who  was  part- 
ner with  Ann  Scott,  deposited  in  Street's  warehouse  seven 
bags  of  cochineal  in  RoUeston's  name,  and  for  his  use ; 
the  next  day  he  absconded:  on  the  30th,  RoUeston  received 
a  letter  written  by  Isaac  Scott,  dated  Dover,  28th  March, 
inclosing  a  bill  of  parcels  of  the  seven  bags,  for  16461.  as 
if  the  defiNidant  had  purchased  the  same  of  Ann  and 
Isaac  Scott;  though,  in  fact,  he  had  not  agreed  to  pur- 
chase, but  he  imagined  it  was  intended  to  secure  him  in 
part  of  the  debt  due  from  the  partners  to  him. 

The  plaintiffo  were  assignees  under  a  joint  commission 
against  Ann  and  Isaac  Scott 

It  was  held  that  Isaac  Scott  had  committed  an  act  of 
bankruptcy  before  he  sent  the  bill  of  sale  from  Dover; 
and,  therefore,  he  had  no  power  to  affect  the  partner* 
ship  property ;  the  assignees  might  therefore  recover  the 
whole.    Hague  v.  RoUe$t(m^  4  Burr.  2174.     1768. 

This  was  decided  before  the  law  of  fraudulent  prefer- 
ence commenced. 
wfupl"  Md  ^f  »f^^  ^^^  a<5t  of  bankruptcy  of  one,  the  solvent  part- 
the  noiveut  Qer  dlsposes  of  partnership  property,  the  assignees  of  the 
of  jornt  pnT^  bankrupt  partner  cannot  maintain  trover  for  the  bank- 
P«rty.  rupt's  diare  against  the  vendee  or  consignee;  for  by  the 

act  of  bankruptcy  the  partnership  was  dissolved,  and  the 
solvent  partner  might  dispose  of  his  share,  subject  to  the 
rights  of  the  other  partner,  and  the  vendee  became 
a  tenant  in  common,   with  the  assignees  of  the  bank- 
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nipt ;  and  one  tenttat  in  common  cannot  maintain  trover,  be- 
cause each  tenant  in  conmion  ha^  an  equal  right  to  the 
possession^  and  such  possession  cannot  become  a  wrong- 
ful conversion.     F<mc  v.  Hanbury^  Cowp.  445.  1776. 

Lord  Mansfield,  in  the  above  case,  has  taken  great 
pains  merely  to  prove  that  position.  It  is  a  very  delusive 
case,  for  the  student  would  go  from  the  perusal  of  it, 
supposing  that  the  assignees  had  no  right  nor  remedy. 

The  assignees  would  have  precisely  the  same  right 
and  remedy  against  the.  vendee,  as  they  had  against  the 
solvent  partner,  which  they  would  obtain  by  a  bill  in 
equity,  for  an  account  and  a  partition. 

I  have,  slated  before  that  the  assignees  of  a  bankrupt 
partner  are  tenants  in  common,  with  a  peculiar  privilege, 
?iz.  that  whilst  the  property  remains  in  specie,  it  may 
be  seised  by  force  by  the  commissioners'  warrant,  and 
placed  in  the  possession  of  the  assignees. 

I  have  no  authority  for  this,  but  the  second  section  of  the 
firstchapter  of  the  bankrupt  law,which  makes  no  distinction 
between  joint  and  separate  property.     1 3  Eliz.  c.  7.  a.  2. 

Drake  and  Goddard  were  partners :  Drake  committed  Money  paid 
an  act  of  bankruptcy,  and  before  Goddard  had  commit-  ner  oD°y^i^ 
ted  an  act  of  bankruptcy,  a  clerk  of  the  house  paid  a  >>aiikrupt.  - 
sum. of  money  to  the  defendant,  under  circumstances  that 
it  might  have  been  recovered  back  if  both  had  been 
bankrupts;  aft^wards  Goddard  committed  an  act  of 
bankruptcy,  and  a  joiQt  commission  was  sued  out. 

The  assignees  brought  an  action  of  assumpsit  against 
the  defendant^  and  declared  that  the  defendant  had  re- 
ceifed  so  much  money  to  the  use  of  Drake  and  Goddard 
before  they  became  bankrupts. 

And  they  also  declared,  in  another  count,  that  he  had 
received  so  much  money  to  the  use  of  the  assignees  after 
they  became  bankrupts. 

Lord  Al  vanley ,  and  the  court  of  Common  Pleas,  decided 
that  neither  of  these  counts  could  be  supported ;  but  they 
thought  that  if  there  had  been  a  proper  count  as  assignees 
of  Drake  alone,  they  might  have  recovered  a  moiety  of  the 
Jaoney  received.  SmiYA  v.  Goddard,  S  B.SfP.  466.  1803. 
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Rent  paid 
mfter  Iwak- 
ruptcj. 


A  trader  had  committed  an  act  of  bankraplcy.  Reot 
aflerwafds  became  due,  and  llie  landlord  threatened  to 
distrain,  bat  no  distress  was  made.  The  tenant  paid  the 
rent  Theassignees  brought  an  action  to  recover  it  back,  as 
being  a  payment  not  protected.  Lord  Ellenboroogh  held, 
that  a  landlord  has  a  legal  lien  on  the  bankrupt's  goods, 
nncomiected  with  the  bankruptcy :  if  he  thinks  ftt  to 
waive  that  right,  and  accept  of  the  rent  from  the  asag- 
neeSy  who  may  be  beneited  by  having  the  goods,  with- 
out being  sold  under  the  distress,  he  should  not  be 
placed  in  a  worse  situation  ttian  if  he  had  made  an  aototl 
distress :  it  would  be  a  fraud  on  his  legal  right  to  hold 
otherwise.  Verdict  for  the  defendant  Stevemmm  v.  fVwd, 
Lord  EUetAorough,  5  Eep.  900.  1806. 

In  such  a  case,  I  should  think  the  jury  ought  to  find 
that  the  rent  was  paid  to  prevent  or  to  redeem  the  distres. 
If  rent  is  paid  after  an  act  of  bankruptcy,  where  nodif- 
tress  has  been  threatened  or  intended,  then  it  is  a  paymest 
which  is  not  protected  by  any  statute,  except  the  46  Geo.i. 
Tyrols,  a  trader,  received  letters  ot  advice,  that  goods 
were  shipped  for  him  at  New  Providence.  He  insored 
them,  and  assigned  the  letters  of  advice,  and  the  policj 
to  Pasley,  to  secure  3901.  advanced  to  liim,  and  unde^ 
took  to  indorse  the  bill  of  lading  as  soon  as  it  arrifcd; 
he  had  then  committed  no  act  of  bankruptcy.  He  in- 
dorsed the  bill  of  ladingalsoto  Pasley  as  soon  as  it  arrived, 
but  he  had  then  committed  an  act  of  bankruplcy.  Paslej 
took  possession  of  the  goods.  Tyrols'  assignees  brought  an 
action  of  trover,  to  recover  the  value  of  them  fross  Piaslej. 
Mr.  J.  Ashhurst  delivered  the  opinion  of  Ike  court  very 
ably,  that  Pasley  had  an  equitable  lien ;  that  whatever  wu 
in  equity  a  lien,  was  a  Ken  in  an  action  of  trover;  and 
that  the  assignees  could  not  recover  without  paying  the 
money  advanced.  Lempriere  v.  PaUey^  8  T.  R.  485. 1788. 
N«iieBcwi  Ginger,  the  bankrupt,  consigned  to  the  defendants  u 

w^'^7*^  fhctors,  a  quantity  of  salt  to  sell  for  his  ben^t,  upon  con- 
dition that  thej  should  previously  advance  him  SyMOi. 
The  money,  or  a  great  part  of  it,  was  advanced.  The 
salt  w^s  consigned  and  sold  by  the  defendants ;  bat  be- 
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fore  the  deliyery  of  it  to  the  defeodanti,  Ginger  bad 
committed  a  secret  act  of  bankruptcji  and  a  committioa 
was  afterwards  sued  out  against  him. 

The  assignees  brought  an  action  of  assumpsit  to  rs^ 
cover  the  sum  the  defendants  had  received  for  the  salt. 

Lord  KenyoDy  and  the  court,  held  it  was  clear  that  the 
assignees  might  recover ;  that  a  trader  after  an  act  of 
bankruptcy  could  neither  sell,  mortgage,  nor  by  any 
mode  create  a  lien  upon  his  property.  Copland  v.  Stem^ 
8  T.  R.  199.  1799. 

But  if  the  transaction  was  more  than  two  calendar 
months  before  the  date  of  the  commission,  then  the 
transaction  would  have  had  the  same  validity  as  if  no 
rach  act  of  bankruptcy  had  existed. 

A  trader  after  a  secret  act  of  bankruptcy,  gave  his  ac- 
ceptance to  a  creditor  for  a  pre-existing  debt,  and  placed 
in  his  bands  as  a  further  security  certain  policies  of  in- 
mrance;  which  in  consequence  of  loss  became  of  no  value. 
The  bankrupt  requested  the  policy-broker  to  give  his  own 
acceptance  to  the  creditor  to  induce  him  to  gi  ve  up  the  po- 
licies, which  acceptance  was  afterwards  paid  to  the  cr^i  tor* 

A  commission  was  taken  out  against  the  trader  upon 
the  act  of  bankruptcy,  and  the  assignees  brought  an  action 
to  recover  the  amount  of  the  acceptance  received  by  the 
creditor ;  but  it  was  held,  that  it  was  not  the  bankruptf 
property  be  had  received,  but  the  broker*s,  and  there- 
fere  it  could  not  be  recovered  by  the  assignees,  though 
they  had  allowed  it  to  the  broker  in  settling  his  account 
upon  the  policies.    Hovil  v.  Park,  7  East,  164. 

In  that  case  the  bankrupt  was  indebted  t6  the  policy 
broker  what  he  paid  at  his  request  a£ter  he  was  a  bank** 
rapt ;  what  was  due  upon  the  policies  was  the  property 
of  the  assignees,  and  could  not  be  subject  to  any  lien  or 
*^off  created  after  the  bankruptcy. 

At  that  time  the  policy  •broker  was  bound  to  pay  over 
^  proceeds  of  the  policy,  deducting  only  his  brokerage 
to  the  assignees^  and  could  not  even  have  proved  under  the 
commission  what  he  had  paid  for  the  bankrupt  after  his 
*ct  of  bankruptcy. 

VOL.  II.  R 
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William  Lees  remitted  a  bill  of  exchange  for  2^. 
to  the  defendants,  his  bankers  in  London,  upon  his  ge* 
neral  banking  account.     The   bill  wa    drawn  by  him 
payable  to  his  own  order,  twelve  months  after  date,  and 
accepted  by  Dawson  and  fVahnaley.  It  was  indorsed  bj 
him,  and  by  Gregaon  and  Co.  LiverpooL 
AMi^ertcan-       Lees  after  he  had  committed  an  act  of  bankruptcji 
nofM*!!l^i^d^  employed  an  agent,  Prescott,  to  whom  he  gave  four  other 
for  the  bank-    bills  to  that  amouut,  to  requestthe  defendants  to  give  up 
pertV/'^        that  bill  to  him,  and  to  take  the  four  in  exchange;  h« 
told  the  bankers  he  came  from  Lowndes,  and  Bateson, 
merchants  at  LiverpooL     The  bankers   refused,  and 
Prescott  got  bank  notes  for  the  four  bills,  and  for  tbess 
the  bankers  gave  up  the  bill. 

But  they  did  not  know  that  Prescott  was  sent  by  Lees, 
or  that  the  bank  notes  were  his  property. 

An  action  was  brought  by  the  assignees  to  recover 
the  amount  of  the  bank  notes^    A  case  being  made  for 
.  the  court  of  King's  Bench. 

Lord  Ellenborough.  It  would  be  a  grievous  inoonve* 
nienoe  if  bank  notes  could  be  followed  in  the  manner 
now  attempted,  through  the  hands  of  band  fide  holders 
for  a  valuable  consideration  without  notice.  The  defen- 
dants  had  before  refused  to  exchange  the  bill  for  J^509L 
for  the  four  bills ;  but  there  was  nothing  to  prevoit  their 
disposing  of  it,  if  they  pleased,  to  any  person  who  ma- 
dered  them  the  amount  in  gold  or  bank  notes ;  and  what 
they  afterwards,  bona  Jidey  for  a  valuable  consideration^ 
and  without  notice,  received  bank  notes  from  a  person 
who  came  to  take  up  the  bill,  they  cannot  be  held  ac« 
countable  for  them.  The  case  of  Clark  v.  5Ase,  Coisp.  200. 
is  decisive  upon  the  question.  Lofwndes  v.  Anderwn^ 
IS  EMt^  ISO.  1810. 

It  was  fortunate  for  the  bankers  fliey  refused  the  four 
notes.  They  could  not  have  beta  received  in  the  usual 
course  of  trade. 

After  a  known  act  of  bankruptcy,  every  payment  to  a 
bankrupt,  and  every  payment  by  the  ban^upt,  is  per- 
fectly null  and  avoid.    So  in  every  instance,  what  the 


HELAtlOff   to  THE   ACT   OF   BAMKRUPTCV.  945 

))ankrupt  pays  to  an  j  person,  who  has  a  knowledge  that 
fae  has  committed  an  act  of  bankruptcy,  the  assignees 
may  recover  it  back. 

And  what  any  one  pays  to  him  as  a  debt^  with  a  know-  Paymenti  af^r 
ledge  that  he  has  committed  an  act  of  bankruptcy,  the  bonkroptof 
assignees  may  compel  the  person  Who  has  paid  it^  to  pay  ^<^^^* 
it  again  to  them. 

In  one  case,  whdt  the  party  receives  is  the  property  of 
the  assignees  ;  and  in  the  other  case,  what  th6  party  pays 
is  the  property  of  the  assignees,  which  the  bankrupt  had 
00  better  right  to  receive  than  any  other  man< 

This  is  the  part  of  the  IS  Eliz.  c.  7,  s.  8,  which  no  sub- 
sequent statute  has  repealed. 

Hankey  and  his  partners,  bankers,  had  paid  to  Mrs. 
Tjler  16,9301.  after  they  knew  she  had  committed  an  act 
of  bankruptcy.  A  commission  was  taken  out  against 
her,  and  the  assignees  brought  an  action  of  assumpsit 
against  the  bankers,  to  recover  this  large  sum  again  tbt 
the  benefit  of  the  creditors ;  plea,  th6  general  issue. 

Mr.  J.  Buller  held  at  Guildhall,  they  were  liable  to 
pay  it  again ;  and  upon  the  argument  for  a  new  trial,  the 
coart,  consisting  of^the  judges  Ashhtirst^  Buller,  and  Grose, 
held,  that  the  case  would  not  admit  of  a  doubt ;  and  the 
assignees  recovered  ihi^  large  sum  again.  Vernon  v  Han* 
fey,  2  r.  il.  lis.  1787. 

Theassignees  of  Mrs.Tylerafterwardsbroughtauactioii 
of  assumpsit  against  Hanson,  who  had  received  the  amount 
of  a  draft  1,0901.  from  Hankey s^  her  bankers,  with  a  know«> 
ledge  that  Mrs.  Tyler  had  committed  an  aotof  bankruptcy* 

But  this  sum  the  assignees  had  before  recovered  in  their 
tction  against  Hankeys. 

The  court  were  clear  that  the  assi^ees  could  not  re** 
cover  in  this  action ;  the  reasons  seem  to  be  well  given  by 
Mr.  J.  Buller^  in  the  following  words : 

"  I  am  olearly  of  opinion^  the  present  action  cannot  b^ 
iupported.  At  first,  the  plaintiffs  had  an  election  whe- 
ther they  would  bring  this  action  against  the  Hankeys,  or 
Against  the  defendant.  Supposing  no  action  had  been 
broaght  against  the  Hankeys,  this  action  might  have  been 
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maintained  on  the  ground  that  the  payment  bj  the  Han- 
iLeys,  was  a  payment  by  their  agent,  whose  acts  they 
would  then  have  adopted. 

'*  But  in  the  former  action,  which  was  brought  against 
the  Hankeys,  they  insisted  that  it  was  no  payment  on  their 
account,  and  that  it  was  void.  They  cannot,  therefore, 
now  be  permitted  to  say  that  the  payment  was  made  on 
their  account."     Vernon  v.  Hanson,  2  T.  R.  287.   1788. 

Mr.  J.  Ashburst observed,  ''the  assignees  say  that  they 
have  a  right  to  bring  this  action  against  the  defendant, 
because  otherwise  the  Hankeys  cannot  recover  it  back. 
But  the  Hankeys  paid  this  sum  knowing  of  the  bank- 
ruptcy, and  perhaps  have  no  right  to  recover  it  back. 
But  that  is  immaterial  as  far  it  respects  the  assignees ;  they 
are  now  interposing  between  two  creditors  in  a  case  in 
which  the  general  body  of  creditors  have  no  concern." 

A  broker  sold  a  trader's  effects,  with  a  knowledge  that 
he  was  in  prison,  and  paid  him  the  money  produced  by 
the  sale :  before  he  had  lain  two  months,  his  assignee! 
recovered  again  the  amount  in  an  action  of  assumpsit ; 
this  being  money  paid  with  a  clear  knowledge  of  the  act 
of  bankruptcy,  which  was  committed  on  the  first  day 
of  the  arrest.     King  v.  Leith,  2  T.  R.  141.  1787. 

The  same  would  be  true  of  bankers,  or  every  other  per- 
son, who  pay  the  bankrupt  money  with  a  knowledge  he  is  in 
prison,  if  a  commission  follows  at  the  end  of  two  months. 

In  the  last  case,  the  defendant  had  notice  from  a  cre- 
ditor, that  a  commission  would  be  taken  out  against  the 
trader,  who  was  in  prison.  That  might  strengthen  the 
evidence  of  the  knowledge  of  the  act  of  bankruptcy ;  bat 
I  should  consider  it  immaterial,  conceiving  that  every 
court  would  Hold  that  knowledge  of  the  imprisonment 
alone,  is  knowledge  of  the  act  of  bankruptcy,  if  followed 
.   by  a  commission. 

In  such  a  case  no  person  can  be  secure  in  paying 
money  to  a  trader,  unless  he  sues  out  legal  process  to  re- 
cover it;  see  cases  under  19  Geo.  2.  c.  32.  «.  1.  in  VoL  1. 

It  has  been,  I  think,  very  erroneously  stated,  that  a 
payment  by  a  trader  under  amst  is  protected.    That  I 
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conceive  will  never  be  true,  but  when  tbe  payment  is 
good  without  the  arrest,  viz.  in  the  cases  specified  in  19 
Geo.  11.  c.  82.  See  Vol.  I. 

Payment  by  a  trader  under  an  arrest,  if  it  were  not 
under  circumstances  to  prove  the  creditor's  knowledge  of 
the  trader's  insolvency,  if  no  commission  followed  within 
two  calendar  months,  would  now  be  protected  by  this 
itatote. 

Tbe  bill  stated,  that  Benjamin  Martindale  and  Edward 
Fitch,  carrying  on  business  in  partnership,  as  wine  mer- 
chants, by  indentures  dated  the  8th  of  September,  1796, 
assigned  to  John  Martindale,  his  executors,  &c.  all  their 
joint  and  separate  property,  in  consideration  of  his  un- 
dertaking to  pay,  and  indemnifying  them  against  all  their 
joint  and  separate  debts,  which  he  thereby  convenanted 
to  pay. 

John  Martindale,  being  by  virtue  of  the  said  indenture 
possessed  of  a  bond  by  the  Marquis  of  Stafford  to  Ben- 
jamin Martindale  and  Fitch,  for  payment  of  6,0001.  and 
interest,  on  the  Uth  May,  1797,  in  order  to  raise  money 
to  pay  the  creditors  of  Benjamin  Martindale  and  Fitch, 
by  indenture  dated  the  10th  October,  1796,  assigned  the 
said  bond  to  the  plaintiflb,  his  bankers  ;  and  by  articles 
of  the  same  date  it  was  agreed  that  the  said  bond  should 
remain  in  the  possession  of  the  plaintiffs,  their  execu- 
tors, &c,  as  a  collateral  secuirity  for  all  the  sums  of  mo- 
ney due,  or  to  become  due  from  John  Martindale  to  them ; 
and  they  accordingly,  on  the  13th  May,  1797,  received 
6,300L  the  principal  and  interest  due  thereon ;  and  car- 
ried it  to  the  credit  of  John  Martindale,  whereby  the 
balance  against  him  at  the  time  of  his  bankruptcy  in 
June  following  did  not  much  exceed  6001.  Upon  the  1  Ith 
September,    1797,   a  commission  of  bankruptcy  issued 
against  John  Martindale  on  an  act  of  bankruptcy  com- 
mitted in    June  preceding ;    and  upon   the    19th    Sep- 
tember,   1797,  a  joint  commission  issued  against  Ben- 
jamin Martindale  and  Fitch,  upon  an  act  of  bankruptcy 
previous  to  the  date  of  the  assignment  to  John  Martin- 
gale.   The  assignees  under  the  joint  commission  brought 
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an  action  in  the  court  of  Common  Pleas  against  the  plain* 
iifb ;  and  obtained  a  verdict  for  the  som  thej  had  re« 
ceived  upon  the  said  bond. 

The  bill  prayed  an  injunction  to  restrain  the  defen- 
dants for  taking  out  execution  for  the  recovery  of  the 
said  sum  of  6,3001.  or  for  so  much  thereof  as  bad  been 
applied  b  j  John  Martindale,  in  payment  of  the  debts  of 
Benjamin  Martindale  and  Fitch,  and  that  for  that  pur- 
pose an  account  might  be  taken :  or  if  the  plaintiff 
should  not  appear  entitled  to  such  reUef,  that  they  might 
be  declared  entitled  to  be  allowed  so  much  of  the  said  ( 
sum  of  6yS00L  as  the  estate  of  John  Martindale  is  chaiiged 
witi)  by  the  assignees  of  Benjamin  Martindale  and  Fitch. 

The  bill  insisted  that  the  plaintifb  ought  to  be  consi- 
dered as  having  paid  debts  of  Beigamin  Martindale  and  j 
Fitch  to  the  amount  of  the  sum  received  by  them  on  the 
bond ;  and  having  paid  the  same  without  notice  of  any 
act  of  bankruptcy  committed  by  them,  the  plaintifi 
ought  to  be  permitted  to  retain  the  same:  and  they 
charged  that  estate  of  Benjamin  Martindale  and  Fitch 
had  been  allowed  the  said  sum  of  6,3001.  or  part  thereof, 
in  account  with  the  estate  of  John  Martindale. 

To  this  bill  the  assignees  of  Benjamin  Martindale  and 
Fitch,  ^led  a  general  demurrer. 

Lord  Chancellor. — Caanot  the  plaintifib  come  in  as  cre- 
ditors ;  and  what  can  they  do  more  ?  I  do  not  see  how 
they  can  stand  in  the  place  of  the  creditors  who  have 
been  paid,  but  they  may  apply  to  make  themselves  ere* 
ditors  of  Martindale  and  Fitch.  The  plainti£Fs  have 
advanced  money  for  their  benefit  after  an  act  of  bank* 
rnptcy,  of  which  the  plaintiflb  were  ignorant  If  the 
bond  had  not  been  paid,  the  defendants  would  have  a 
clear  right  to  it  in  an  action  of  trover.  Suppose  John 
Martindale  had  not  assigned  the  bond,  but  had  paid  his 
own  money ;  the  assignees  of  Martindale  and  Fitch  might 
have  brought  an  action  of  trover.  The  money  received 
apon  it  is  purely  money  received  to  the  ttse  of  tiie  assig* 
nees*  If  any  entry  has  been  made  aUowing  the  estate  of 
Martindale  and  Fitch  diissiim  inaoeoant  vrith  the  estate 
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of  John  Martindale,  being  become  bankrupts,  that  entry 
cannot  stand ;  and  the  account  must  be  rectified.  It  is  im- 
possible to  make  any  thing  of  it.  Allow  the  demurrer. 
Hanmersley  v.  Purling y  8  Ves.  767.     1798. 

It  is  to  be  regretted  that  the  argument  in  this  case  be- 
fore the  court  of  Common  Pleas  is  not  in  print. 

It  cannot  be  doubted,  though  Lord  Rosslyn's  judgment 
is  delivered  in  a  confused  manner,  that  the  result  is  cor- 
rect, viz.  if  Hammersleys  the  bankers,  were  liable  to  pay 
the  amount  of  the  bond  to  the  assignees  in  a  court  of 
law,  they  could  have  no  relief  in  such  a  case,  in  a  court 
of  equity. 

This  is  a  striking  instance  to  shew  the  danger  of  all 
proceedings  under  a  trust  deed,  executed  by  a  trader* 
See  Vol.  I.  p.  168. 

Lord  Rosslyn  seems  to  have  been  mistaken,  that  it 
could  have  been  proved  under  the  commission  at  that 
time,  even  after  a  secret  act  of  bankruptcy. 

But  the  trust  deed  being  itself  an  act  of  bankruptcy, 
ail  who  have  a  knowledge  of  it  can  have  no  protec- 
tion, either  with  respect  to  what  is  received  from  the 
bankrupt  or  his  trustees,  or  what  is  paid  to  them. 

Or,  this  I  conceive  will  be  universally  true,  that  those 
who  receive  either  money,  goods,  or  land,  will  be  obliged 
^  restore  them  or  their  value,  and  those  who  pay  even 
for  what  they  have  bond  fide  bought,  can  have  no  divi- 
dend under  the  commission  sued  out  upon  such  an. act 
of  bankruptcy. 

They  can  only  be  secure,  when  every  creditor  assents 
to  the  trust  deed,  so  that  no  creditor  is  left,  who  can  sue 
out  a  commission. 


a=E 


46  Geo.  III.  Cap.   135.  s.  2. 

And  be  it  further  enacted,  that  in  all  cases  of  4^om-  Bona  flde  cr«- 
missions  of  bankrupts  hereafter  to  be  issued,  all  and  evey-  admitted^o 
person  and  persons  with  whom  the  bankrupt  shall  have  P"**®  ^*^*"- 
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ll."^5*^«et  ^eftUy  and  bond  fide  contracted  any  debt  or  debts  before 
act  of  bank-     tbe  date  and  suing  forth  of  such  commission,  which  if 
^  ^'  contracted  before  any  act   of   bankruptcy   committed, 

might  have  been  proved  under  such  eommission,  duill, 
notwithstanding  any  prior  act  of  bankruptcy  may  have 
been  conunitted  by  the  bankrupt,  be  admitted  to  prove 
such  debt  or  debts,  and  to  stand  and  be  a  creditor  under 
such  commission,  to  all  intents  and  purposes  whatever, 
in  like  manner  as  if  no  such  prior  act  of  bankruptcy  had 
been  committed  by  such  bankrupt,  provided  such  cre- 
ditor or  creditors  had  not  at  the  time  of  such  debt  or 
debts  being  contracted,  any  notice  of  any  prior  act  of 
bankruptcy,  by  such  bankrupt  committed. 


This  is  tbe  first  change  which  has  been  made  in  that 
part  of  the  relation  to  the  act  of  bankruptcy,  which  affects 
the  proofs  and  the  dividends  of  creditors  since  the  first 
existing  statute,  13  Eltz.  c.  7.  1570.  See  Vol.  I.  p.  14. 

The  first  section  of  it  states,  that  traders  do  certain 
acts  to  defraud  and  hinder  their  creditors. 
Proof  of  debts.  The  second  section  then  directs  that  the  commissioners 
shall  make  sale  of  all  the  trader's  effects,  or  other- 
wise shall  order  the  same  for  true  satisfaction  and  pay- 
ment of  the  said  creditors,  that  is  to  say,  to  every  of  the 
said  creditors  a  portion,  rate-like,  according  to  the  quan- 
tity of  his  or  their  debts. 

^  The  said  creditors  of  course  were  those,  who  were 
hindered  by  the  act  of  bankruptcy,  and  were  those  only, 
who  existed  at  that  time. 

This  was  the  construction  which  was  put  upon  that 
statute,  till  it  was  so  far  modified  as  the  second  section 
of  this  statute  directs. 

Before  this  statute  no  debt  could  be  proved,  which  had 
been  contracted  after  an  act  of  bankruptcy  ;  and  when 
such  debts  had  been  proved,  the  Chancellor  would  order 
all  such  debts  to  be  struck  out,  and  would  sometimes 
direct  an  issue  to  try  the  precise  day  when  an  act  of 
bankruptcy  was  committed ;  and  the  most  ancient  actwas 
taken  for  that  purpose,  provided  a  petitioning  creditor'; 
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debt  still  existed  prior  to  the  date  of  that  act,  and  all  the 
baakrapt*s  present  property  was  divided  amongst  those  ere- 
dibrs  only,  whose  debts  were  contracted  prior  to  that  day. 

And  stUI  a  creditor,  who  has  a  knowledge  of  an  act  of 
bankruptcy  at  the  time  his  debt  was  contracted,  cannot  be 
permitted  to  prove ;  provided  a  debt  or  debts  are  existing, 
contracted  prior  to  that  act,  sufficient  to  support  a 
commission. 

Every  debt  which  can  be  a  petitioning  creditor's  debt,  Perttioninip 
may  be  proved  under  the  commission,  and  must  be  proved  ^^^'  "*^ 
again  under  the  commission,  before  the  creditor  can  re- 
cei?e  a  dividend,  or  can  exercise  any  right  as  a  creditor. 

It  is  a  very  common  error,  for  the  petitioning  creditor 
to  sign  the  bankrupt's  certificate,  before  he  has  proved 
under  the  commission.  See  ante,  p.  204. 

Every  creditor,  therefore,  who  can  sue  out  a  commis-* 
lioD,  must  be  admitted  to  prove  his  debt  under  the  com«> 
mission,  if  he  requests  it. 

What  then  is  true  of  a  petitioning  creditor's  debt,  will 
be  true  also  with  respect  to  his  ability  to  prove.  See  pe- 
titioning creditor's  debt;  see  5  Geo,  2.  c,  30.  «.  22.  Vol.  1. 

The  only  exception  is,  that  a  joiut  creditor  may  sue 
out  a  separate  commission  against  a  partner,  but  no  other 
joint  creditor  can  prove  his  debt  under  it.  See  ante,  p.  62. 

But  there  are  many  debts,  which  may  be  proved  under  Penont  imj 
the  commission,  but  which  cannot  form  any  part  of  the  ^norpe^^'oa. 
petitioning  creditor's  debt. 

I  shall  here  enumerate  them. 

All  whose  debts  are  contracted  after  a  secret  act  of 
bankruptcy,  and  before  the  date  of  the  commission, 
by  this  section  are  permitted  to  prove,  but  they  cannot 
sue  out  a  commission.  See  sect.  5.  of  this  act. 

All  debts  recoverable  in  a  court  of  equity  may  be 
proved  under  the  commission,  but  they  will  not  support 
a  coQunission. 

Lord  Redesdale  has  said,  it  is  a  great  mistake  to  suppose 
that  a  debt's  being  provable,  depends  on  whether  it  is  a 
legal  debt  It  depends  on  whether  it  be  a  debt  in  law  or 
in  equity ;  for  sitting  in  cases  of  bankruptcy,  I  am  to 
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decide  on  eqaitable  ah  well  as  legal  debts.  I  am  bo«nd 
to  decide  in  favour  of  a  debt  which  is  due  in  conscience, 
whether  it  be  a  legal  or  equitable  debt,  or  a  legal  debt 
qualified  b  j  equity  ;  but  if  it  appear  to  be  a  contnTance 
to  evade  the  bankrupt  laws,  I  conceive  it  is  not  a  con- 
scientious deht.  Maiter  of  Patrick  Murphy ^  I  Sch.  if  Lef. 
44.  180S.     See  this  case  under  Proof  of  BofulSy  post 

Sir  Joseph  Jekyll  has  also  said,  that  an  equitable  de- 
mand is  a  debt  within  the  statutes  of  bankruptcy.    Jefft 
V.  fVood,  2  P.  Wms.  128. 
Equitable  <lebts      The  first  statute,  13  Eliz.  c,  7,  uses  the  words  creditors 
may  be  prored.  ^^^  debts  generally  ;  and  no  other  statute  has  given  any 
further  explanation  of  them . 

An  equitable  debt  may  be  proved,  may  be  set  off,  and 
is  barred  by  the  certificate. 

If  a  debt  could  be  recovered  in  a  court  of  law,  jet  if 
ihe  Chancellor  would  restrain  the  action  by  an  injunction, 
the  commissioners  ought  not  to  admit  it  in  bankruptcy, 
even  if  a  judgment  is  obtained  in  a  court  of  law. 

If  an  executor  becomes  a  bankrupt,  a  legatee  maj 
prove  his  legacy  under  his  commission ;  and  if  he  does 
not,  but  afterwards  files  a  bill  against  the  executor,  a  court 
of  equity  will  decide  that  this  is  a  debt  barred  by  the 
bankrupt's  certificate.  Walcot  v.  Hale,2Bro.  305. 1788. 

We  may  conclude  generally,  that  whatever  sum  a  court 
of  equity  would  have  decreed  the  trader,  if  he  had  con- 
tinued solvent,  to  have  paid  to  trustees,  legatees,  or 
others ;  so  much,  in  case  of  his  bankruptcy,  may  be 
proved  under  his  commission. 

That  sum  the  commissioners  must  ascertain  to  the  best 
of  their  ability  ;  and  if  the  party  tendering  the  proof,  or 
the  assignees  are  dissatisfied,  they  must  appeal  to  the 
chai^cellorby  petition,  who  if  he  sees  any  reason  will  put 
it  into  a  train  of  further  investigation,  by  directing  a  bill 
to  be  filed,  or  a  reference  to  a  master  in  chancery. 

If  a  creditor  sues  a  trader,  and  takes  him  in  execution^ 
be  cannot  sue  out  a  commission  ;  but  if  any  other  person 
sues  out  a  commission,  he  may  discharge  him,  and  prove 
hisdebtunderitSee  Vol;  I.  eases  under 5 Gto.  8.c.  S0.«.)S3. 
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Debts  contracted  after  the  banknipthas  ceased  to  trade, 
may  be  proved,  but  will  not  sustain  a  commission.  See 
Vol.1.  Ibid. 

If  goods  are  sold  upon  credit  to  be  paid  for  at  a  future 
daj  without  any  written  security,  if  the  debtor  commits 
an  act  of  bankruptcy  before  the  day  arrives,  the  debt 
may  be  proved  under  his  commission,  but  such  a  cre- 
ditor cannpt  sue  out  a  commission.  See  49  Geo.  III. 
c.  121.  s.  9. 

He  who  has  a  mortgage,  pledge,  lien,  or  any  security 
whatever  for  his  debt,  may  sue  out  a  commission,  but 
he  cannot  afterwards ^  prove  any  debt  under  it,  without 
giving  up  his  security  to  the  assignees.    See  ante,  p.  106. 

Lord  Hardwicke  has  said,  that  when  a  creditor  proves  SccuriUei 
his  debt,  he  must  give  up  his  security.     Exparte  Grove^ 
1  Atk.  104. 

This  only  refers  to  substantial  securities  in  property, 
mortgaged  or  deposited  ;  the  creditor  never  gives  up  any 
personal  security,  which  he  may  have  in  the  bond,  note, 
or  guaranty  of  any  other  party.  But  the  creditor,  having 
<wom  that  the  bankrupt  is  indebted  to  him  in  such  a 
fam,add8,  that  he  has  received  no  satisfaction  or  security, 
save  and  except  a  certain  bond,  describing  it,  executed 
by  the  bankrupt,  or  by  the  bankrupt,  and  A.  B.  &c. 

That  is  exhibited  to  the  commissioners,  and  they  make  Enhibits. 
ft  memorandum  upon  it,  that  it  has>  been  so  exhibited:' 
the  same  is  done  with  a  note,  bill  of  exchange,  or  any 
other  written  security. 

This  is  an  ancient  practice  not  directed  by  any  statute, 
or  existing  order. 

So  a  warrant  of  attorney  to  enter  up  a  judgment,  or  an 
office  copy  of  a  judgment  ought  to  be  produced,  or  the 
proof  of  the  debt  ought  to  be  rejected.  Exparte  Concan- 
Hon,  OxMte  129. 

The  exhibit  upon  the  back  of  a  bill  or  note  is  of  great 
importance,  as  it  cannot  afterwards  be  negotiated  with- 
oat  its  being  known  that  it  has  been  proved  under  a 
commiteion  ;  and  if  it  is  proved  under  any  other  com- 
'i^mii  the  commissioners  ought   to  inquire  whether 
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any  diridend  has  been  received  under  the  former  proof; 

and  it  cannot  be  proved  again  under  the  same  commis* 

siou  b J  another  holder,  till  the  former  proof  is  expunged. 

Iftt  creditor  If  the  Creditor  proves  his  debt  in  the  usual  way,  swear- 

the^besefit  of ^  '^6»  ^^  ^^^  "^  Security,  the  commissioners  ought  not  af- 
mortgage.        terwards  to  permit  him  to  have  the  benefit  of  any  mort- 
gage or  pledge. 

Such  cases  frequently  occur,  under  the  pretence  of  a 
mistake,  but  probably  with  the  design  either  to  vote  in 
the  choice  of  assignees,  or  to  sign  the  certificate ;  the 
party  still  intending  to  avail  himself  of  the  security.  The 
chancellor  could  expunge  the  proof,  and  vacate  the  as- 
signment, but  he  could  not  order  such  a  creditor  to  give 
up  the  mortgaged  premises  or  pledge ;  but  perhaps  in  an 
action  by  the  assignees  to  recover  possession,  he  would 
be  estopped  to  make  any  title  contrary  to  his  own  depo* 
aition. 

In  a  case  where  the  acceptors  of  a  bill  became  bank* 
rupts,  and  the  holders  took  a  mortgage  from  the,  draw- 
ers ;  Lord  Eldon  held,  that  they  might  prove  against  the 
acceptors  without  deducting  their  security;  observing, 
that  *^  the  deduction  of  a  security  is  never  to  be  made  in 
bankruptcy,  but  when  it  is  the  property  of  the  bankriipt" 
Exparte  Parr^  1  Rage  76. 
Proof  npon  a  If  goods  are  sold,  or  work  and  labour  performed,  with- 
ftiamiwnmenai.  Q^^  ^j^y  specific  price  or  wages,  then  the  creditor  must 
prove  what  he  would  recover  in  an  action  upon  KquaniMim 
valiant,  or  a  qtumtum  meruit :  in  such  cases,  if  the 
creditor  and  assignees,  or  the  other  creditors  do  not  agree, 
the  commissioners  must  exercise  the  functions  of  a  jury; 
and  if  any  party  is  dissatisfied,  he  must  appeal  to  the 
chancellor,  who,  if  it  is  necessary,  can  direct  the  value 
to  be  ascertained  by  a  jury. 

By  the  21  Jac.  c.  19,  9.  9,  the  commissioners  may  exa- 
mine any  person  or  persons,  as  to  them  shall  seem  meet, 
for  the  discovery  of  the  truth  of  the  debt  of  the  cre- 
ditor. 

Hence  the  practice  has  been  to  receive  the  oath  of  the 
creditor  himaelf ;  but  when  there  is  any  objection  made 
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hj  an  J  other  creditor,  the  bankrapt  ought  to  be  eza* 
miiiedy  and  anj  other  person,  who  can  give  any  material 
information. 

If  the  creditor  is  incapable  by  insanity,  or  otherwise, 
to  prove  the  debt  himself,  then  his  derk,  son,  or  wife^ 
or  whoever  can  prove  it  to  tbe  satisfaction  of  the  com* 
missioners,  and  the  other  creditors,  may  be  admitted. 

A  clerk  from  a  corporation,  as  from  tbe  bank  of  Eng- 
land, may  be  admitted :  it  is  said,  he  must  have  an  ap« 
pointment  under  the  seal  of  the  corporation ;  that  does 
not  seem  necessary  to  make  bim  a  witness  to  prove  the 
debt ;  but  it  will  be  necessary  that  he  should  hav^  a 
letter  of  attorney  under  the  corporation  seal,  to  do  an^ 
further  act  for  them  as  a  creditor. 

It  is  now  common  for  the  officers  of  the  crown  to 
prove  a  debt  due  to  the  crown  for  taxes ;  the  commissi- 
oners or  the  assignees  ought  to  be  satisfied  with  respect 
to  their  appointment  or  authority. 

When  a  collector  of  the  land  tax  and  window  duties 
was  a  bankrupt,  Lord  Hardwicke  admitted  one  of  the 
[Mtrishioners  to  prove  the  debt  he  owed  to  the  parish,  for 
himself  and  the  rest  of  the  parishioners,  because  he  could 
iwear  that  neither  he,  nor  any  other  of  the  parishioners 
bad  received  the  debt,  or  any  security  or  satisfaction  to 
his  knowledge  or  belief.    Exparte  Child,  1 1 1. 

Where  one  of  three  collectors  of  the  land  tax  and 
window  tax  became  a  bankrupt  with  money  of  the  parish 
in  his  hands ;  Lord  Thurlow  permitted  the  other  twd 
collectors  to  prove  the  debt.  Exparte  Muggeridge,  4tb 
Feb.  1798.    Co.  144. 

An  overseer  of  the  poor  had  received  41.  previous  to 
his  bankruptcy,  which  was  on  the  6th  December,  1785; 
but  his  accounts  were  not  made  out  till  the  Easter  fol- 
lowing, and  he  had  been  committed  to  Worcester  gaol  for 
Dot  paying  over  the  41.  as  the  balance  of  his  account. 

Upon  a  motion  in  the  court  of  King's  Bench,  why  he 
*hoald  not  be  discharged  out  of  custody,  because  he  had 
obtained  his  certificate ; 

The  rale  was  refused,  because  it  was  said  by  Lord 
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Mansfield,  and  Mr.  J.  BuUer,  that  the  pariA  could  ha?^ 
no  action  till  Easter.  King  ▼.  Egginton,  1  T.  R.  369; 
1786. 

It  might  have  been  ascertained  bj  the  bankropf s  last 
examination,  how  much  he  had  received  from  the  parish, 
and  how  he  had  disposed  of  it 

Lord  Eldon  afterwards  permitted  a  parishioner  to  prore 
-  what  an  overseer  had  received  before  his  bankruptcy,  and 
said  he  disapproved  of  the  last  case ;  and  observed,  it  was 
very  dangerous  to  hold,  that,  because  the  time  of  ac- 
counting had  not  arrived,  in  case  of  the  bankruptcy  of 
the  trader,  there  was  not  such  an  assumpsit  as  could  ena- 
ble them  to  prove.    Exparte  Eskighy  6  Fes.  81 L  1802. 


TIMES  OF  PROVING. 

it  has  long  been  the  practice  of  receiving  the  proof  of 
debts  at  Guildhall,  at  every  advertised  meeting,  and  at  no 
other  time  or  place :  this  must  have  originated  by  the 
order,  or  the  approbation,  of  those  who  held  the  great 
seal.  The  only  meetings  appointed  by  the  statutes  to  be 
held  at  Guildhall,  are  a  meeting  for  &e  choice  of  assig- 
nees, by  6  Geo4  II.  c.  80,  s.  26,  and  by  section'SS,  to 
make  a  dividend ;  at  each  of  which  meetings  the  statute 
declares  that  the  creditors,  who  have  not  before  proved 
thdr  debts,  shall  be  at  liberty  to  prove  the  same. 

But  the  three  meetings'to,  take  the  bankrupt's  surren- 
der, are  also  all  held  at  Guildhall,  though  there  is  no 
direction  by  the  statutes  to  that  effect  But  at  all  these 
meetings,  or  any  adjourned  meeting,  the  creditors  may 
prove  their  .debts. 

Any  creditor  may  at  any  time  have  a  meeting  to  prove 
his  debt  at  his  own  expence ;  but  it  must  be  previously 
advertised  in  the  Gaxette,  that  other  creditors  may  have 
an  opportunity  to  attend  to  make  proper  inquiries  respect- 
ing it.   The  list  of  which  1  am  one,  have  been  accustomed 
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to  permitany  other  creditor  to  proire  at  thesaoAe  time,  if  h0 
would  join  iu  the  expence ;  but  at  present  I  doubt  of  the 
propriety  of  that  practice,  because  the  creditors  expecting 
only  one  debt  to  be  proved,  with  which  they  may  be  sa" 
tisfied,  may  have  staid  away ;  and  so  a  debt  may  be  ad- 
mitted in  their  absence,  which  they  would  have  opposed  ; 
for  this  reason,  I  shall  object  to  the  admission  of  any 
proof  at  such  a  meeting,  which  has  not  been  enumerated 
in  the  advertisement. 

The  commissioners  ought  to  be  very  cautious  in  ad-  commiftionen 
nutting  proofs  upon  the  proceedings :   when  they  have  canDotezpang« 
any  doubt,  they  ought  to  adjourn  the  consideration  of  it,    ^^^  * 
for  if  the  proof  is  filed,  they  cannot  expunge  it,  or  can- 
cel it  by  their  own  authority. 

The  commissioner^  had  expunged  a  debt  by  their  own 
authority.  Lord  Erskine,  Chancellor,  held,  they  had  no 
anthority  to  expunge,  and  therefore  the  proof  was  to  be 
restored,  but  with  time  to  petition  against  it  before  a  divi- 
dend was  declared.    Exparte  Nixofiy  24th  Feb,  1806. 

It  does  not  appear  that  Lord  Erskine  gave  any  reason  Expunging 
for  this  order,  or  referred  to  any  authority. 

In  a  former  part,  1  have  shewn  that  the  chancellor's 
junsdictiou  with  respect  to  the  proof  of  debts  was  in  its 
origin  recommendatory. 

Many  proofs  are  admitted,  where  the  commissioners 
cannot  possibly  see  any  objection  upon  the  face  of  them 
to  which  many  objections  may  be  made  afterwards,  its 
they  werf  gaming  debts,  usurious  contracts,  or  that  the 
balance  was  on  the  other  side ;  but  the  commissioners  have 
&o  longer  anthority  to  cancel  the  proof,  the  assignees  must 
Appeal  to  the  chancellor. 

If  the  commissioners  had  authority  to  e  xpunge  or  can- 
cel the  proof,  they  would  make  a  memorandum  stating 
their  reason  why  they  had  done  it,  and  then  the  dissa- 
tisfied party  might  appeal  to  the  chancellor,  knowing 
the  grounds  of  rejection  by  that  jurisdiction  appointed 
to  eiamine  the  subject 
Now  many  dividends  are  wrongfully  paid,  because  the 
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BxpuifiBsr      amgnees  will  not  be  at  the  trouble  or  expence  of  ap- 
plying to  the  chancellor. 

And  man  J  petitions  are  presented  and  heard  at  a  great 
expence,  which  might  be  decided  by  a  little  or  no  expenoe 
by  the  commissioners,  and  when  no  doabt  would  exist 
afterwards  respecting  the  correctness  of  their  decision* 
This  judgment  is  a  great  hindrance  to  pablic  justice  in 
bankruptcy. 

And  this  judgment  is  also  inconsistent  with  the  esta- 
blished  practice  of  commissioners  to  reduce  debts. 

If  a  debt  is  proved,  and  bills  or  bonds  are  exhibited 
as  securities  for  it,  if  any  of  them  is  paid  in  full  before  a 
dividend  is  ordered,  the  proof  must  be  reduced,  or  the 
creditor  must  receive  a  dividend  only  upon  the  residue. 
E:tparte  Bloxham,  SOth  Ju/y,  1792.  Cooke,  167. 

Where  the  holder  of  a  bill  had  proved  it  under  the 
commission  of  an  indorser,  and  had  accepted  afterwards 
a  composition  in  discharge  of  the  whole  without  reserve 
from  the  acceptor,  the  indorser  was  discharged,  and  the 
proof  was  ordered  by  Lord  Thurlow  to  be  expunged. 
Exparte  Smith,  in  the  matter  of  Lewie  and  Potter,  S  Bro. 
I.  1789. 

A  debt  may  be  expunged  by  the  consent  of  the  cre- 
ditor. It  is  not  necessary  that  this  should  be  advertised; 
for  no  one  can  possibly  object,  that  he  who  has  sworn  to 
a  debt,  should  renounce  all  his  rights  as  a  creditor,  eept- 
cially  as  he  has  now  made  his  election  not  to  bring  anj 
action  against  the  bankrupt. 

When  the  deposition  is  so  expunged,  a  pen  maybe 
drawn  through  it  by  the  commissioners,  and  it  ought  to 
be  always  preserved  with  the  proceedings,  but  a  memo- 
randum should  be  made  in  the  margin  signed  by  the 
commissioners,  stating  when  and  why  it  was  expunged 
o^  cancelled.     See  Christian's  Instructions,  III. 

In  like  manner  a  memorandum  must  be  made,  when 
the  proof  of  a  debt  is  reduced. 

It  is  the  practice  in  London  to  admit  affidavits  of  the 
debt  sworn  before  a  master  in  chancery  extraordinary  in 
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the  country,  when  the  creditor  lives  more  than  twenty  mHes 
from  Guildhall ;  but  where  there  are  numerous  creditors 
with  small  debts  in  the  country,  to  avoid  the  expence  of 
affidavits  upon  stamps,  the  chancellor  will  grant  an  au.r- 
Uiary  commission. 


AUXILIARY  COMMISSION. 

A  commission  was  sued  out  in  London,  against  Ro  wton  nj^onf?  ^'^" 
and  Morrall,  who  were  bankers  at  Shrewsbury,  and  also  at 
Chester.  Upon  tiie  petition  of  several  creditors,  two 
other  commissions  were  sued  out  as  auxiliary,  one  to  be 
executed  at  Shrewsbury  and  the  other  at  Chester,  for  the 
purpose  of  receiving  proofs  of  their  small  promissory 
notes.  The  chancellor  ordered  that  the  commissioners 
diould  be  at  liberty  to  receive  proof  of  debts  under  20/. 
only,  sueb  proofs  to  be  received  by  the  London  commis* 
sioners.  Exparte  Perry ^  1  Rose^  12. 

The  same  was  done  in  the  case  of  bankers  at  Gosport, 
and  the  chancellor  refused  permission  to  examine  the 
bankrupt  in  the  country,  observing  that  it  would  be  nu- 
gatory, and  that  the  creditors  at  Gosport  might  easily 
instruct  an  agent  in  London  to  conduct  an  examination 
for  them.     Exparte  Scott^  ibid. 

Lord  Eldon  meant,  I  presume,  it  would  be  nugatory,  as 
the  commissioners  there  were  not  to  commit,  or  to  dis- 
allow the  certificate^ 

This  was  a  case  of  novelty.  It  was  merely  a  plan  to 
get  a  competent  jurisdiction  to  administer  an  oath,  and 
not  to  put  the  holder  of  every  small  note  to  the  expence 
of  sending  a  stamped  affidavit  to  London. 

It  appears  that  in  ancient  timos  the  number  of  com- 
missioners in  a  commission  was  not  limited  to  five,  but 
they  were  sometimes  seven,  eight,  or  nine ;  see  Goocfw.  3. 
There  is  no  statute  which  fixes  the  number  at  five ;  but 
the  tetutes  every  where  say  that  the  business  is  to  be  done 
by  a  major  part  of  the  commissioners :  so  there  does  not 
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seem  to  be  any  plan  more  practicable,   or  less  objection* 
able,  than  that  which  has  been  adopted. 


BONDS. 

A  bond  given  to  trustees,  that  the  obligor's  heirs  and 
executors  should  pay  a  certain  sum  of  money  in  case  his 
wife  survives,  or  upon  any  other  contingency,  which  does 
not  happen  before  the  bankruptcy,  cannot  be  proved. 
TiUly  V.  Sparks,  2  Sira.  867.  See  Vol.  I.  p.  286,  where 
the  cases  upon  that  subject  are  fully  explained. 
^  Bonds  given  to  pay  a  sum.  of  money  on  a  certain  future 

day  after  bankruptcy,  may  be  proved  by  7  Geo.  1.  c.31. 
s.  1.  or  to  pay  by  instalments ;  for  a  dividend  might  be 
taken  upon  each  instalment,  with  a  rebate  of  interest. 

Bonds  to  pay  a  certain  sum  of  money  on  demand,  were 
held  to  be  proveable  under  the  commission  by  Lord 
Rosslyn.     Exparte  Spurling^  Co.  159.  1794. 

Interest  in  that  case  had  been  paid  upon  the  bond,  bat 
that  must  have  been  an  immaterial  circumstance.  It 
must  have  been  decided  upon  the  same  principle,  that  a 
promissory  note  upon  demand  may  be  proved. 
Bond  forfeited.  1  f  a  bail-bond  is  forfeited  by  non-appearance  before  the 
obligor's  commission,  it  may  be  proved  under  his  com- 
mission, and  is  discharged  by  his  certificate. 

Lord  Mansfield  observed,  here  was  a  breach,  and  the 
penalty  forfeited ;  therefore  the  debt  was  due,  though 
execution  could  not  be  taken  out  for  more  than  the  da- 
mages. It  is  not  the  case  of  a  contingent  debt,  not  re- 
duced to  a  certainty,  which  is  not  discharged  by  the  cer- 
tificate.   Boutejlour  v.  Coaiesj  Cowp.  25.  1774. 

By  the  21  Jac.  1.  c.  19.  «.  9.  no  creditor  shall  be  re- 
lieved upon  any  specialty  for  more  than  a  rateable  part 
of  his  just  and  due  debts. 

This  statute  has  been  wonderfully  overlooked  in  the 
proof  of  debts,  so  that  I  can  scarcely  refer  to  one  case 
which  depends  upon  it. 
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Bat  this  mQSt  prevent  the  proof  of  all  voluntary  bonds.  Voluntary 

But  it  has  been  held  that  a  bond  given  for  the  arrears  ^^°''' 
of  a  voluntary  bond,  may  be  proved. 

Lord  Eldon  has  also  decided,  that  where  a  trader  had 
given  his  sister  A  voluntary  bond,  and  afterwards  renewed 
it  by  another,  including  the  principal  and  interest  due 
upon  the  first,  it  might  be  proved.     Exparte  Berry. 

The  reason  assigned  is,  that  the  first  is  a  legal  debt, 
upon  which  an  action  might  be  brought,  and  therefore  the 
second  is  not  voluntary,  butgiveu  for  a  legal  consideration. 

But  I  can  scarcely  bring  my  mind  to  think  that  the 
first  bond  was  a  just  and  true  debt  within  the  meaning  of 
the  statute  of  21  Jac.  c.  19. «.  9.  A  just  and  true  debt  must 
mean  something  of  substantial  value,  by  which  the  cre- 
ditor has  contributed  to  the  increase  of  the  bankrupt's  estate. 

Lord  Hardwicke  first  applied  this  in  a  case  where  the 
question  was,  whether  such  a  bond  should  be  postponed 
ia  the  payment  of  assets  after  the  obligor's  death  ? 

Sir  William  Grant  extended  it  to  bankruptcy,  and  it 
has  been  confirmed  by  Lord  Eldon, 

It  seems  to  be  a  question  for  a  court  of  law,  upon  the 
construction  of  that  statute,  whether  if  a  voluntary  bond 
is  given,  and  then  a  second  is  given  in  lieu  of  the  first 
immediately  afterwards,  or  as  soon  as  any  intercht  be. 
comes  due  upon  the  first,  another  is  given  for  the  prin- 
cipal and  interest,  the  second  shall  be  proved  in  bank- 
ruptcy, and  the  holder  of  it  shall  have  an  equal  share 
with  the  holder  of  a  bond,  who  has  given  full  value  in 
money  or  goods. 

The  statute  has  expressly  declared,  *'  that  there  shall 
be  no  respect  to  any  penalty,  or  greater  sum  contained  in 
any  judgment,  specialty,  with  penalty  or  other  se- 
curity." 

I  should  have  thought  that  it  was  the  intention  of  the 
statute,  that  in  the  distribution  of  the  bankrupt's  pro- 
perty, half  a  dozen  such  securities  should  have  had  no 
more  effect  than  a  single  one,  or  I  should  have  thought 
iu  bankruptcy  that  six  times  nothing  were  nothing.  See 
c^es  under  5  &60, 2.  c.  30.  a.  13.  Vol.  T. 
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Deiit  dnevpoB       In  fi  late  case  within  my  experience,  the  bankrupt  had 
a  bond.  given  the  commissioners  of  the  stamp  duties  a  bond  in  the 

penalty  of  8,0001.  upon  condition  to  pay  all  that  he 
should  be  indebted  to  them  for  stamps,  the  bond  was  for- 
feited, and  we  the  commissioners  permitted  a  proof  only 
for  4001.  the  sum  the  bankrupt  actually  owed.  The  case 
was  acquiesced  in. 

See  more  upon  bonds  under  the  heads  of  Proc^  upon 
ing  Stocky  Marriage  ArticUsy  Surety^  Ac. 


REPLACING  STOCK. 

The  law  respecting  the  proof  of  bonds,  coTenants,  or 
agreements  to  replace  stock  and  pay  the  dividends^  which 
might  have  been  received  from  it,  is  of  great  importance, 
and  perhaps  is  not  so  settled,  but  many  cases  may  yet 
come  before  the  chancellor  in  bankruptcy,  and  before  the 
courts  of  law.  In  every  instance,  a  court  of  law  might 
be  called  upon  to  decide  whether  it  is  a  debt  which  could 
have  been  proved  under  the  commission.  But  I  shall  state 
the  cases  as  I  find  them,  according  to  their  dates,  and 
shall  subjoin  my  own  observations. 

The  first  is  Dutch  v.  Warren,  1  Str.  406. 

But  the  following  is  Lord  Mansfield's  report  of  it  with 
his  observations : 

*'  An  action  upon  the  case  for  money  had  and  received 
to  the  plaintiff 's  use. 

^^  The  case  was  as  follows :— upon  the  1 8th  August,  1 780, 
on  payment  of  2621.  10s.  by  the  plaintiff  to  the  defim- 
dant,  the  defendant  agreed  to  transfer  him  five  shares  in 
the  Welch  copper  mines  at  the  opening  of  the  books; 
and  for  security  of  his  so  doing,  gave  him  this  note, 
**  18th  August,  1720.  I  do  hereby  acknowledge  to  have 
received  of  Philip  Dutch,  2621.  lOs.  as  a  consideration  for 
the  purchase  of  five  shares ;  which  I  do  hereby  promise 
to  transfer  to  the  said  Philip  Dutch  as  soon  as  the  books 
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are  open  ;  bdng  five  shares  in  the  Welch  copper  mines, 
Witness  my  hand,  Robert  Warren.''  The  books  were 
opened  on  the  22d  of  the  said  month  of  Aug^ust ;  when 
Dutch  requested  Warren  to  transfer  to  him  the  said  five 
shares,  which  he  refused  to  do ;  and  told  the  plaintiff 
*'  he  might  take  his  remedy."  Whereupon  the  plaintiff 
brought  this  action  for  the  consideration  money  paid 
by  him.  And  an  objection  was  taken  at  the  trial,  *'  that 
this  action  upon  the  case  for  money  had  and  received  to 
the  plaintiff 's  use  would  not  lie ;  but  that  the  action 
should  have  been  brought  for  the  non-performance  of  the 
contract" 

'*  This  objection  was  over-ruled  by  the  Chief  Justice ; 
who,  notwithstanding,  left  it  to  the  consideration  of  the 
jury,  whether  they  would  not  make  the  price  of  the  said 
stocky  as  it  was  upon  the  82d  of  August,  when  it  should 
have  been  delivered,  Ate  measure  of  the  damages,  which 
they  did ;  and  gave  the  plaintiff  but  1751.  damages. 

^  And  a  case  being  made  for  the  opinion  of  the  court 
of  Common  Pleas,  the  action  was  resolved  to  be  well 
brought,  and  that  the  recovery  was  right,  being  not  for  the 
whole  money  paid,  but  for  the  damages  in  not  transfer- 
ring the  stock  at  the  time ;  which  was  a  loss  to  the  plain- 
tiff, and  an  advantage  to  the  defendant  who  was  a  re- 
ceiver of  the  difference  money  to  the  plaintiff's  use. 

*'  The  court  said,  that  the  extending  those  actions,  de« 
pends  on  the  notion  of  fraud.  If  one  man  takes  another's  • 
money  to  do  a  thing,  and  refuses  to  do  it,  it  is  a  fraudj 
and  it  is  at  the  election  of  the  party  injured,  either  to 
aiSrm  the  agpreement  by  bringing  an  action  for  the  non« 
performance  of  it,  or  to  disaffirm  the  agreement  ab  initio 
by  reason  of  the  fraud,  and  bring  an  action  for  money 
had  and  received  to  his  use.'* 

"  The  damages  recovered  in  that  case,  shew  the  libe- 
rality with  which  this  kind  of  action  is  considered ;  for 
thoogh  the  defendant  received  from  the  plaintiff  2621.  lOs. 
yet  the  difference  money  only  of  1761.  was  retained  by 
him  against  conscience ;  and  therefore  the  plaintiff  ex 
^uo  et  bonoy  ought  to  recover  no  more ;  agreeable  to  the 
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rule  of  the  Roman  law,  '*  Quod  conditio  indebiii  ma 
datur  uUrOj  quam  locupUtior  foetus  esty  qui  aocepUr 
If  the  five  shares  had  been  of  much  more  valae,  yet  the 
plaintiff  would  only  have  recovered  the  262L  10s.  by  this 
form  of  action/'  Dutch  v.  Wdrrefiy  cited  2  Burr.  1010. 
S,  a  1  Sir.  406.  7  Geo.  I.  Sir  Peter  King  being  then 
Chief  Justice  of  C.  B.  | 

What  is  extraordinary  in  this  case  is,  that  the  plaintif    1 
did  not  recover  back  the  whole  of  what  he  had  paid,  aod 
especially  as  Lord  Mansfield  refers  the  right  of  bringing 
an  action  of  assumpsit  to  fraud  in  the  non-performance  of 
the  contract. 

If  these  shares  had  been  bought  by  the  defendant,  he 
would  not  have  been  subject  to  this  action ;  it  is  leasoo- 
able  that  the  plaintiff  should  either  have  his  whole  money 
back,  or  the  damages  he  has  sustained  for  the  non-per- 
formance  of  the  contract.    I  cannot  comprehend  why  the 
stock  should  be  valued  at  any  time  whatever  to  ascertain 
the  sum  to  be  recovered  in  this  action.    Lord  Mansfield's 
quotation  from  the  civil  law  would  surely  restore  the 
whole.     But  if  this  case  is  law,  it  furnishes  a  rule  in 
bankruptcy,  that  no  proof  ought  to  be  made  upon  a 
valuation  amounting  to  more  than  the  sum  advanced, 
where  the  right  to  prove  arises  from  the  failure  of  the 
agreement.   The  proof  ought  to  be  upon  that  sum,  which 
the  creditor  could  have  recovered  in  an  action  of  assumpsit 
This  case  seems  to  establish  this  important   doctrine, 
that  where  there  is  money  paid  on  one  side,   and  an 
agreement  to  transfer  stock  on  a  particular  day  on  the 
other ;  if  the  stock  is  not  transferred,  he  who  pays  the 
money  has  his  election  to  affirm  or  dis-affirm  the  agree- 
ment, either  to  bring  an  action  of  assumpsit  for  the 
money,  or  an  action  to  recover  damages  for  the  noncom- 
pliance with  the  special  agreement. 

Where  then  the  party  has  his  choice  of  these  two  ac- 
tions, in  case  the  party  continues  solvent,  it  will  incon- 
trovertibly  follow  that  he  who  is  to  receive  the  stock, 
may  either  prove  under  the  commission  or  not,  as  ht 
pleases,  if  he  becomes  a  bankrupt. 
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If  he  were  not  to  prove,  but  should  bring  assumpsit,  the 
bankrupt  might  plead  his  bankruptcy ;  but  if  he  brought 
an  action  upon  the  agreement,  as  that  would  bean  action 
entirely  to  recover  damages,  and  not  for  a  specific  debt, 
the  bankruptcy  would  be  no  bar. 

So  if  there  were  a  covenant  to  replace  stock,  though  Covenant  to  re- 
money  bad  been  advanced,  yet  I  conceive  there  could  be  ^  *®***"*  ' 
no  proof  under  the  commission  ;  for  where  there  was  a 
covenant  to  account  for  money  received,  Lord  Hard- 
>yicke,  C.  J.  thought  the  action  of  assumpsit  was  not 
maintainable,  the  plaintiff  having  a  covenant  under  hand 
and  seal,  which  gave  him  a  remedy  of  an  higher  nature, 
and  upon  that  point  had  the  plaintiff  called.  Bulstrode 
V.  Gilhamy  2  Sir.  1027.  9  Geo.  2. 

An  agreement  or  covenant  to  replace  stock,  I  conceive, 
must  be  exactly  of  the  same  nature,  as  to  restore  so  many 
quarters  of  wheat,  or  so  many  chaldrons  of  coals.  Stock 
is  easily  converted  into  money,  but  there  is  scarce  any 
article,  the  price  of  which  fluctuates  so  greatly  in  the 
market  as  stock* 

When  the  lender  of  the  stock  sells  out  himself,  and 
gives  the  money  to  him,  who  is  to  replace  so  much  stock 
at  a  given  time,  it  is  exactly  the  case  of  Dutch  v.  fVarren, 
and  must  be  the  same  in  principle  as  if  he  advanced  so 
much  money  in  consideration  of  receiving  back  so  much 
wheat  on  a  certain  day. 

But  if  the  lender  of  the  stock  should  actually  transfer 
the  stock  to  the  buyer  with  a  letter  of  attorney  for  him 
to  sell  out  or  convert  it  into  money, ,  when  he  pleased^ 
upon  condition,  if  he  sold  it,  that  he  should  repay  or  re- 
place it  on  a  certain  day,  then  it  would  be  an  agreement 
of  the  same  nature  as  if  the  lender  had  lent  so  many 
bushels  of  wheat. 

Where  stock  was  so  lent,  and  there  was  a  general 
agreement  to  replace  it  by  the  borrower,  without  speci- 
fying  any  time,  it  underwent  much  discussion  whether 
the  value  of  it  could  be  proved  under  the  commission. 
Being  a  matter  of  great  importance,  I  shall  state  the  cir» 
cumstances  at  length. 
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An  ftsTMment       Thw  was  BJx  iisue  directed  by  the  Lord  Chancellor,  oi 

^hln^n^^  ^®  hearing  of  a  petition  in  bankruptcy  preferred  by  the 

ed,  and  no  re-  plaintiff,  in  order  to  try  the  following  question;  **  whe- 

beforethl"'*  '  ther  £.  Tyler  was  indebted  to  the  petitioner  at  the  time 

bankraptcy,      Qf  becoming  a  bankrupt,  in  any,  and  what  sum  of  money 

in  respect  of  10,0001.  three  per  oent  consolidated  annoi- 

ties,  for  which  he  gave  her,  on  the  27th  August,  1781,  a 

letter  of  attorney  to  sell  out  that  stock." 

At  the  trial  at  Guildhall  sittings  before  Lord  Kenyon, 
a  verdict  was  taken  for  the  plaintiff,  subject  to  the  opi- 
nion of  this  court  on  a  case,  stating  in  substance,  as 
follows :  On  the  87th  August,  1781,  the  plaintiff  agreed 
to  lend  the  bankrupt  1 0,000L  three  per  cent,  consolidated 
annuities,  upon  her  engaging  to  replace  it  in  his  name, 
and  to  pay  him  the  dividends  in  the  mean  time,  as  the 
same  would  have  become  due  had  the  stock  remained  in 
his  name ;  and  he  accordingly  on  that  day  gave  her  a 
power  of  attorney  to  sell  out  the  stock,  and  the  bankrupt 
at  the  same  time  signed  and  gave  him  the  following  me- 
morandum :  **  London,  27th  August,  1781. 1  do  hereby 
promise  to  replace  and  pay  the  dividends  of  10,0001.  oon* 
lolidated  three  per  cent  annuities,  in  the  name  of  J.  VU 
terson,  Esq.  for  the  sale  of  which  he  has  given  me  t 
power  of  attorney,  dated  the  27th  August,  1781.  Asa 
security  for  the  above,  Mr.  Utterson,  the  plaintiff,  has  got 
my  assignment  to  the  ship  Lady  Townshend,  which  he  is 
to  return  on  my  fulftlling  the  above."  At  the  time  this 
memorandum  was  signed,  the  bankrupt  gave  to  the  plain- 
tiff  the  grand  bill  of  sale  or  assignment  to  her  of  the  ship 
Lady  Townshend ;  but  no  bill  of  sale  or  assignment  of  the 
ship  was  made  by  her  to  the  plaintiff.  Upon  receiving 
these  papers,  the  plaintiff  gave  the  bankrupt  the  following 
receipt :  "  London,  27th  August,  1781.  Received  of  Mrs. 
Elizabeth  Tyler,  her  assignment  of  the  ship  Lady  Town- 
shend, as  a  security  for  the  replacing  and  paying  the  di» 
vidends  of  10,0001.  three  per  cent,  consolidated  annui- 
ties ;  for  the  sale  of  which  I  have  given  her  a  power  of 
attorney,  dated  this  S7th  August,  1781,  which  assignment 
I  promise  to  deliver  to  her,  on  her  fulfilling  her  agree- 
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aent"  Tlie  stock  was  sold  oat  hj  the  bankrapt,  as  fel- 
Ibvrs:  on  llie  SOtb  August,  1781,6,0001.;  4tli  September, 
2,O0OL ;  12th  October,  3,0001. ;  producing  in  the  whole 
3,670L  The  bankrupt  gave  credit  to  the  plaintiff  in  ae- 
soont,  with  his  priritj  and  consent  for  1601.  for  the  half 
jear's  diridends,  which  would  have  become  due  to  the 
plaintiff  on  the  stock  in  December,  1781,  and  also  8001.  a 
year  for  the  subsequent  annual  dividends,  as  they  would 
have  become  due,  in  case  the  stock  had  not  been  sold 
oat,  up  to  the  time  of  her  bankruptcy. 

On  the  2d  May,  1786,  the  bankrupt  committed  an  act 
of  bankruptcy,  never  having  replaced  the  stock,  or  any 
part  thereof.  On  the  9th  March,  1786,  a  commission  of 
bankrupt  was  issued  against  her,  under  which  she  was 
declared  a  bankrupt ;  and  the  defendants  were  chosen 
her  assignees.  The  market  price  of  four  per  cent,  con* 
lolidated  annuities  on  the  2d  May,  1786,  when  Mrs. 
Tyler  became  bankrupt,  was  671.  per  cent,  at  which  rate 
the  10,0001.  three  per  cent,  annuities  would  have  pro* 
duced  the  sum  of  6,7601.  The  market  price  of  the  same 
stock  on  the  6th  March,  1786,  (the  date  of  the  commis- 
lion  of  bankrupt)  was  70|  per  cent,  at  which  rate  the 
10,0001.  three  per  cent,  annuities,  would  have  produced 
7,0121.  10s. 

Mr.  J.  Ashhurst  thought  this  was  not  a  debt  which 
coQld  be  proved  ;  but  Lord  Kenyon,  Mr.  J.  BuUer,  and 
Mr.  J.  Grose,  held  it  could  be  proved,  and  that  6,7601. 
ought  to  be  proved,  the  price  of  the  stock  on  the  day  of 
the  bankruptcy.    Utterson  v.  Verrum^  8  T.  R.  689.  1790. 

The  Lord  Chancellor  Thurlow  entertaining somedoubts 
about  the  determination  of  this  case,  desired  that  it  might 
be  sent  here  again  io  be  reconsidered :  it  was  accordingly 
put  in  the  shape  of  a  feigned  issue,  and  a  special  verdict 
was  taken  by  consent,  stating  the  same  fiicts  in  substance 
as  before.  The  verdict  was  twice  argued  here,  and  the 
qoestion  was  re-considered  by  the  court,  whose  unani* 
moQs  opinion  was  now  delivered  by 

Lord  Kenyon,  C.  J.-r-Tbe  question  is,  whether  the 
plaintiff,  who  lent  his  stock  to  Mrs.  Tyler,  on  her  en* 
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gaging  to  replace  it  generally,  could  be  considered  aa  t 
creditor  for  any,  and  what  sum  of  money  previous  to 
Mrs.  Tyler's  bankruptcy,  she  not  having  replaced  it  before 
that  time  ?    On  a  former  occasion,  there  was  a  difference 
of  opinion  on  the  bench  ;   a  majority  of  us  thinking  that 
the  plaintiff  was  entitliKl  to  recover;    but  the  Lord  Chan- 
cellor, wishing  to  have  the  case  reconsidered,  sent  it  back 
again  for  that  purpose.     Most  certainly  it  is  never  too 
late  to  correct  an  error  in  the  administration  of  justice; 
and  1  am  very  glad  that  this  case  has  been  returned  to  us ; 
because,   on  further  consideration,  we  are  all  of  opinioii 
that  the  former    determination    cannot  be  supported. 
The  question  in  this  case,  depends  on  a  simple  principle 
of  law  which  cannot  be  doubted.     It  is  clear,  that  where 
one  person  previous  to  his  bankruptcy,   is  indebted  to 
another  in  a  precise  sum  which  is  ascertained,  the  latter 
may  prove  his  debt  under  the  commission  ;  but  it  is  as 
clear,  that  where  there  is  only  a  cause  of  action  existing, 
where  the  debt  is  to  arise  on  a  stipulation  which  has  not 
been  broken  previous  to  the  time  of  the  bankruptcy,  and 
where  the  debt  remains  to  be  inquired  into,   there  the 
creditor  cannot  prove  his  debt  under  the  commission,  and 
the  demand  will  remain  undischarged  by  the  certificate. 
The  circumstance  which  had  too  great  an  effect  on  our 
minds  on  the  former  occasion,  was  the  extreme  hardship 
of  the  case ;  for  it  appeared  hard,  that  the  plaintiff  who 
had  advanced  this  money  to  the  bankrupt,  and  which 
constituted  a  considerable  part  of  her  fund  to  be  distri- 
buted among  her  creditors,  should  be  himself  excluded 
from  receiving  any  proportion  of  this  fund  in  satisfac- 
tion of  his  own  debt.     We  also  laid  too  great  a  stress 
on  the  case  of  Dutch  v.     Warren,    reported    by  Sir 
John  Strange,  but  better  reported  in  the  case  of  Mo^es 
V.  Macfarlane  ;  for  there  is  a  material  distinction  between 
that  case  and  the  present.     There  the  party  was  to  re- 
place the  stock  on  a  day  fixed  ;    namely,  on  the  opening 
of  the  books,  and  that  day  being  passed,  the  debt  arose. 
But  here  the  stock  was  to  be  replaced  at  the  request  of 
the  plaintiff  who  lent  the  stock :  and  no  such  requisition 
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haTing  been  made  preyious  to  the  bankruptcy,  no  certain 
debt  arose,  but  it  rested  altogether  in  damages  to  be  as* 
certained  by  a  jury. 

On  this  short  ground,  therefore,  at  the  same  time  re- 
ferring to  the  opinion  delivered  by  my  brother  Ashhurst, 
on  the  former  occasion,  we  are  all  of  opinion  that  judgment  • 
should  be  given  for  the  defendants.     Judgment  for  the* 
defendants.     Utterson  v.  Vernon,  4  T.  R.  570.  1 792. 

It  was  decided  ultimately  upon  the  ground  that  there 
was  no  requisition  in  this  case  by  the  lender,  and  there- 
fore that  be  had  no  right  of  action  (of  any  kind)  before 
the  bankruptcy. 

But  suppose  the  bankrupt  had  been  requested  before 
his  bankruptcy,  and  had  failed  to  comply  with  the  re- 
quest, could  the  lender  then  have  proved  a  debt  under 
the  commission  ?  It  is  not  the  case  of  Dutch  v.  Warren : 
there  Dutch  paid  a  specific  sum  in  monies  numbered,  for 
which  assumpsit  would  lie.  But  here  is  the  actual  loan 
of  a  thing  ;  and  can  the  price  which  the  borrower  sells  it 
for,  or  the  money  he  receives,  be  proved  as  a  debt  under 
the  commission  ? 

The  courts  of  law  must  not  only  say,  that  the  contract 
is  void  by  the  non-observance  of  it  on  the  part  of  the 
bankrupt,  but  that  the  other  party  may  consider  the 
bankrupt  as  his  agent,  and  may  recover  the  price  he  has 
received  as  so  much  money  received  for  his  use. 

If  such  an  action  may  be  maintained,  then  the  proof 
of  the  price  which  the  article  sold  for  may  be  made  in 
bankruptcy.     But  I  cannot  find  any  case  that  has  gone. 
that  length. 

Mr.  J.  Ashhurst  objected  to  the  proof,  and  observed  in 
the  first  judgment,  *^  I  have  always  understood  it  to  be  a 
general  rule,  that  nothing  is  provable  under  a  commission 
that  cannot  be  recovered  in  •  the  form  of  an  indebitatus 
fi98ump8it;  and  that  whereever  it  is  necessary  to  have 
recourse  to  a  special  action  on  the  case,  or  trespass  to 
i^over  damages,  the  party  cannot  come  in  under  the 
commission." 

The  next  case  was  a  bond  to  replace  stock  on  a  given  Bond  to  re. 
<*ay,  wWch  was  forfeited  before  the  bankruptcy,  and  the  ?j'f.ul!d* 
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lords  commissionen  ordered  the  obligee  to  be  permitted 
to  prove  the  value  of  the  stock  on  the  day  the  order  wai 
made.    Exparte  LeUch,  22d  Dec.  1792. 

The  next  case  was  a  bond  given  to  replace  stock  on  a 
certain  future  day,  and  to  pay  all  the  dividends  which 
might  have  been  received  before  that  day.  The  bond 
was  forfeited  before  the  obligor's  bankruptcy.  Lord  Eldon 
said,  the  rule  adopted  by  the  lords  commissioners  can- 
not  be  right,  for  that  makes  it  depend  upon  the  time 
at  which  the  party  chooses  to  apply :  but  the  best  nk 
will  be  to  permit  the  proof  for  such  dividends  as  became 
due  before  the  bankruptcy  as  a  debt,  and  the  value  of  the 
stock  at  the  day  the  commission  issued.  Esparte  Day, 
7  Fe^.SOl.  1802. 

A  bond  to  replace  stock,  and  pay  all  the  dividends  at 
^  the  usual  times  of  paying  dividends,  which  might  hare 
been  received  upon  it  on  a  certain  day,  if  the  obligor 
becomes  a  bankrupt  before  the  day,  and  the  dividends  have 
been  regularly  paid,  the  value  of  the  stock  cannot  be 
proved  under  the  commission.  The  bond  is  not  for- 
feited, and  the  bond  is  not  within  the  7  Cfeo,  1.  as  a  bond 
to  pay  money  at  a  future  day.  Exparte  King^  8  Fet. 
334.  1803. 

Where  there  was  a  covenant  by  Richard  Wood,  to  con- 
vey lands  of  the  value  of  801.  to  a  trustee  for  the  use  of 
the  wife  and  children  in  strict  settlement  within  seven 
years,  or  when  requested  ; 

The  Lord  Chancellor  Eldon. — Here  is  no  doubt,  under 
an  agreement  to  replace  stock  upon  demand,  if  the  de- 
mand is  made  before  the  bankruptcy,  the  price  of  the 
stock  may  be  proved. 

Neither  would  there  be  any  doubt  if  there  had  been  a 
penalty  that  you  might  have  proved. 

But  upon  this,  I  apprehend,  I  cannot  make  the  order. 
Exparte  Mare,  8  Fes.  335. 1803. 

Lord  Eldon  says  here,  that  the  price  of  the  stock  may 
be  proved,  if  there  is  a  demand  made,  and  non-compli- 
ance with  the  demand. 

He  does  not  advert  to  the  distinction  made  in  &•  case 
of  Dutch  V.  Warren,  ante,  p.  861. 
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What  can  be  proved  in  such  cases  must  finally  be  de- 
cided  bj  a  court  of  law,  if  an  action  were  brought  by  the 
contracting  party,  after  the  bankrupt  had  obtained  his 
certificate. 

In  an  action  at  law  upon  an  agreement  to  replace  stock, 
the  plaintiff  is  permitted  to  recover  the  value  of  the 
stock  on  the  day  it  was  to  have  been  replaced,  or  the 
yalue  on  the  day  the  verdict  is  given.  This  is  reasonable ; 
for  if  it  had  been  paid  on  the  day,  he  might  have  had 
80  much  money  as  he  could  then  have  sold  it  for ;  if  it 
bad  continued  in,  he  might  have  had  so  much  money  as 
he  could  have  then  sold  it  for.  He  might  have  suffered 
a  loss,  if  he  was  deprived  of  this  election  ;  it,  therefore, 
seems  an  equitable  rule. 

In  the  next  case,  previously  to  the  bankruptcy,  the  pe- 
titioner agreed  to  lend  the  bankrupt  1,6001.  for  which 
purpose  he  sold  out  stock  of  that  value,  upon  condition 
that  the  bankrupt  should  make  a  security  by  way  of 
mortgage  to  replace  the  stock  within  twelve  months,  and 
to  pay  the  dividends  in  the  mean  time. 

The  bankrupt  left  the  title-deeds  of  an  estate  with  his 
wife,  which  the  chancellor  did  not  think  was  sufficient  as 
an  equitable  mortgage ; ''  but  with  reference  to  the  agree- 
ment to  replace  stock  at  a  particular  day,  he  should  be  at 
liberty  to  prove  the  amount  of  his  debt."  Exparte  Co- 
^ing,9  Ves.  116. 

In  that  case,  I  presume,  the  chancellor  intended  the 
IjSOOL  to  be  proved  without  any  reference  to  the  value 
of  stock  at  the  date  of  the  commission. 

In  a  settlement  upon  marriage  by  the  bankrupt,  re- 
citing that  he  was  possessed  of  2,0001.  stock,  he  cove- 
i^ted  with  the  trustees  that  he  would  immediately  after 
the  marriage,  or  whenever  afterwards  requested  by  the 
trustees,  or  either  of  them,  assign  the  said  stock  to  them, 
to  the  uses  declared  in  the  settlement. 

He  became  a  bankrupt,  and  in  fact  was  not  possessed  ^^ 

of  inch  stock. 

The  Lord  Chancellor. — You  pray  the  present  price  of 
the  stock.    That  cannot  be,  as  it  must  be  taken,  either 


«70  46  Geo.  Ill,  c.  135.  s.  S.     1806. 

that  an  action  of  deceit  may  be  maintained,  and  tbeo 
there  could  be  no  proof:  or  that,  being  called  upon,  he 
declined  to  perform  his  covenant ;  but  he  cannot  say,  he 
had  not  the  stock ;  and,  therefore,  it  is  a  case  for  dama- 
ges. In  the  latter  way,  I  think,  this  may  be  maintained: 
but  that  some  specific  time  must  be  ascertained,  at  which 
the  request  was  made ;  as  the  case  of  Uiierson  v.  Vernon 
is  decisive  against  the  claim,  if  no  request  was  made. 
The  time  at  which  the  request  was  made,  must  be  ascer- 
tained by  reference  to  die  commissioners. 

A  claim  was  ordered  to  be  made,  with  liberty  to  file  an 

affidavit  when  the  request  was  made.     ExparU  Camp- 

heUy  16  Ves.  244.  1809 

Covenant  to  re-      if  no  request  had  been  made  before  the  bankruptcy, 

pUco  itoc  .       ^j^^^  there  could  be  no  proof,  as  decided  by  Utterson  v- 

Vernon  ;  but  will  it  follow  that  where  there  is  a  covenant 
to  transfer  stock  when  requested,  and  a  request  is  made» 
or  to  transfer  on  a  given  day  before  flie  bankruptcy,  and 
the  covenant  is  broken,  that  a  proof  can  be  made  under 
a  commission.  It  seems  to  be  confined  to  cases,  where  an 
action  of  debt  may  be  brought  upon  a  bond,  or  where 
indehitatiis  CLSsumpsit  might  be  brought  to  recover  what 
was  actually  paid  the  bankrupt,  or  what  he  received  by 
the  sale  of  the  creditor's  stock  before  his  bankruptcy. 

The  following  case   seems  to   be  connected  with  this 
subject,  though  I  did  not  think  it  so  connected,  as  to 
place  it  immediately  after  Dutch  v.  Warren;  but  being  a 
subject  of  importance,  I  shall  state  the  case  at  length. 
Deposit  of  A  petition  on  the  behalf  of  the  representative  of  a 

narj  bills.  person  who  was  entitled  to  navy  bills  to  the  amount  of 
6,00()1.  and  who  had  in  the  year  1711,  deposited  them  in 
the  hands  of  Sir  Stephen  Evans,  and  his  partner  Hale, 
who  gave  a  note  specifying  them,  and  promising  to  be 
accountable.  In  six  months  after.  Sir  Stephen  Evans 
becomes  a  bankrupt. 

The  application  now  was,  that  the  petitioner  be  ad- 
mitted before  the  master,  to  whom  the  cause  stands  re 
ferred  between  the  assignees  and  representatives  of  Sir 
fttephen  Evans,  to  prove  both  the  principal  and  interest 
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to  the  time  of  the  decree,  a$  navy  bills  in  their  natare 
carry  interest. 

When  the  petitioner  appeared  before  the  commission- 
ers of  bankruptcy,  they  set  a  value  upon  the  navy  bills, 
according  to  the  market  price  they  bore  at  the  day  of  the 
deposit,  which  was  only  4,2001.  because  there  was  a  large 
discount,  as  there  was  no  public  fund  appropriated  for 
the  payment  of  them. 

Lord  Hardwicke.  I  cannot  allow  the  petitioner  to 
come  in  as  a  creditor  before  the  master,  for  the  interest 
upon  the  navy  bills,  as  well  as  the  principal ;  because 
there  is  a  plain  distinction  between  debts  that  carry  in- 
terest, and  a  special  deposit  of  goods  and  stock  ;  for  in 
the  former,  the  interest  shall  be  continued  down  to  the 
date  of  the  commission ;  but  in  the  latter,  it  is  other- 
wise, for  the  interest  stops  from  the  time  of  the  deposit, 
and  a  calculation  shall  be  made  of  the  value  of  the  whole 
entire  thing  deposited,  both  principal  and  interest,  be  it 
stock  or  goods,  according  to  the  market  price  at  the  time 
of  the  deposit,  and  interest  not  allowed  to  run  on,  as  in 
the  case  of  a  simple  debt — The  petition  dismissed.  Brom" 
leyy.  Child,  1  Atk.  269.  1744. 

This  case  is  by  no  means  intelligible,  it  is  not  stated  for 
what  purpose  the  deposit  was  made  with  the  bankrupt ; 
whether  merely  for  safe  custody,  or  for  security  of  a 
present  or  a  future  debt. 

Is  it  not  a  case,  where  the  owner  might  either  have 
brought  trover,  or  might  have  waived  the  tort,  and 
brought  assumpsit,  as  in  Parker  v.  Norton,  6  T.  -ft.  696  ; 
or  King  v.  Leithy  2  T.  B.  141  ? 

There  I  should  think  it  would  be  true,  what  Mr.  J. 
Buller  has  said  in  the  last  case,  viz.  "  in  trover  the  plain- 
tiff may  recover  the  full  value  of  the  goods,  though  the 
sale  may  not  actually  have  produced  more  than  half  their 
^orth ;  but  in  assumpsit,  the  plaintiff  is  entitled  to  re- 
cover what  the  party  really  received,  which  is  only  what 
the  sale  of  the  goods  produced." 

Ixk  the  sale  of  a  deposit,  or  an  article  lent  by  the  bank- 
rupt, I  should  think  it  would  follow   that  the  owner 
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might  maintain  trover,  where  bankniptcy  would  be  no 
bar ;  bat  if  he  elected  to  proTe,  he  ought  to  prove  obIt 
what  the  bankropt  exactly  received. 


COVENANTS  AND  ACTIONS  FOR  DAMAGES. 


C0T«B«lt  to 

pftj  ft  certftiB 
•vm  ftt  ft  cer- 
IftiatiiDe. 


Opon  Mqnett. 


To  do  ftB  ftet. 


A  covenant  to  pay  a  certain  sum  of  money  at  a  cerfaio 
time  may  be  proved,  whether  the  time  is  before  or  after 
the  bankruptcy ;  because  if  the  time  is  after  the  bank- 
ruptcy, it  may  be  proved  subject  to  a  rebate  of  interest, 
as  a  debt  within  the  statute  of  7  Geo.  1.  Charlton  v.  Kingy 
4  T.R.  1S6. 

But  still  such  a  covenant  must  be  construed  with  a 
reference  to  the  21  Jac.  c.  19,  d.S.and  can  only  be  proved 
for  the  amount  of  the  just  debt ;  that  is,  for  the  value 
of  the  goods  or  money  advanced.  That  statute  does  not 
use  either  the  word  bondy  or  covenant ;  but  it  uses  the 
general  word  specialty  as  comprising  both. 

If  a  covenant  is  given  to  pay  a  certain  sum  upon  de* 
mand  or  request,  and  no  demand  or  request  is  made  be- 
fore the  bankruptcy  ;  it  cannot  be  proved  like  a  bond  or 
note  payable  upon  demand.  Exparte  Campbelly  ]6  Vu, 
244.   See  ante,  27C, 

But  where  there  is  a  covenant  to  do  any  act,  as  to 
build  certain  houses,  though  there  is  a  breach  of  it  before 
the  bankruptcy,  there  can  be  no  proof  of  it  under  the  co- 
venantor's commission,  nor  can  he  of  consequence  be  dis- 
charged from  it  by  his  certificate.  Bannister  v.  ScotU 
6  T.  R.  489. 

The  first  statute,  1 3  Eliz,  uses  the  word  "  debts*'  gene- 
rally, and  there  is  no  explanation  of  it  in  any  subsequent 
statute,  except  that  most  important  one  in  the  21  Jac»  1. 
8.  9.  via.  that  the  debt  only  shall  be  proved,  without  any 
respect  to  the  instrument  or  penalty  by  which  it  is  se- 
cured. 

The  next  section  provides  for  a  mortgage. 


COVfiNANTS  AND  ACTIONS  FOK  DAMAGES.  ^3 

Infinite  confusion  in  bankruptcy  would  have  been 
avoided,  if  that  statute  had  been  duly  considered. 

A  breach  of  covenant  to  do  any  other  act  except  to  No  proof  for  % 
pay  money,  does  not  raise  a  debt,  but  a  duty,  for  which 
there  must  be  a  satis&ction  in  damages  to  be  ascertained 
by  a  jury. 

So  there  can  be  no  proof  upon  a  covenant,  that  the 
seller  bad  a  right  to  sell  a  ship  free  from  all  incum- 
brances.    Hammond  v.  Taulminy  7  T.  R.  612.  1798. 

So  there  can  be  no  proof  upon  a  right  of  action  for  an  ^f  ^»»'  ^"'•♦•* 
assault,  libel,  slander,  trespass,  or  any  tort,  till  a  judg- 
ment is  entered  up;  and  if  that  judgment  is  entered  up 
after  the  act  of  bankruptcy,  it  will  not  now  constitute  a 
petitioning  creditor's  debt  See  Vol.  I.  cases  under 
5  Geo.  2.  c.  30.  s.  13. 

If  the  judgment  for  damages  in  such  cases  is  entered  Jad^menu. 
up,  between  the  act  of  bankruptcy  and  the  commission, 
without  notice  of  the  bankruptcy ;  and  if  it  is  proved 
onder  the  commission,  it  must  depend  upon  the  words 
in  the  46  Geo.  3.  c.  138.  8. 2.  viz.  every  person  shall  prove 
with  whom  the  bankrupt  shall  have  really  and  bond  fide 
contracted  any  debt. 

But  these  words  seem  to  describe  a  debt  in  which  the 
bankrupt  is  active  and  consenting,  not  one  in  which  he  is 
passive  or  compelled. 

The  Chief  Justice  of  the  King's  BenA  held  that  an 
execution  was  not  a  transaction  within  the  first  section 
of  this  statute,  see  49  Geo.  3.  c.  121.  s.  2,  so  he  might 
perhaps  think  that  a  judgment  was  not  a  contract  within 
the  meaning  of  the  second. 

Where  there  is  a  verdict  for  a  pre-existing  debt,  but  no  Verdicti. 
judgment  upon  it  before  the  commission ;  Lord  Eldon 
has  said,  that  he  is  quite  clear  that  the  commissioners 
are  not  bound  by  the  verdict,  if  circumstances  present 
themselves  in  a  credible  shape,  leading  them  to  doubt  th^ 
propriety  of  it.  Their  jurisdiction  like  the  chancellor's, 
is  both  legal  and  equitable;  and  if  there  are  equitable 
grounds  upon  which  the  verdict  cannot  stand,  they  are 
not  only  authorized,  but  it  is  their  duty  to  enquire  into 
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them,  and  the  verdict  will  not  condnde  either  the  bank- 
rupt or  the  creditors.     Exparte  ButterfiU,  Rose,  192. 

The  verdict  might  have  been  taken  upon  a  yolontary 
bond,  which  would  clearly  be  void  in  bankruptcy. 

If  a  judgment  -has  been  obtained,  the  commissioDers 
ought  to  refuse  to  admit  it,  if  they  are  satisfied  from  th« 
circumstances,  that  a  court  of  equity  would  restrain  the 
execution  against  the  defendant. 
Award.  An  award  directing  the  payment  of   money  by  the 

bankrupt  before  his  bankruptcy,  clearly  may  be  proved, 
and  the  bankrupt  will  be  discharged  from  it. 

When  it  is  made  between  the  act  of  bankruptcy,  and 
the  date  of  the  commission,  whether  it  can  now  be 
proved  under  46  Geo.  3.  will  depend  upon  the  same  con* 
sideration  that  I  have  suggested  respecting  a  judgment. 

If  it  is  made  after  the  commission,  it  is  of  no  avail, 
unless  it  is  for  a  pre-existing  debt,  and  the  creditors  are 
willing  to  act  upon  it,  as  evidence  of  the  amount  of  the 
debt. 


CASES  IN  WHICH  A  CREDITOR  HAS  HIS  BL£CTIOK»  WHE- 
THER HE  WILL  PROVE  HIS  DEBT  UNDER  TAB  COMMIS- 
SION. 

Election  to  Where  there  was  a  bond  with  a  penalty  for  the  pay- 

prove,  or  bniif  *^  "^  '^^ 

an  actios.  mcut  of  an  annuity,  if  it  had  been  forfeited  before  the 
bankruptcy,  it  might  have  been  proved;  but  if  the  gran- 
tor of  the  annuity  had  also  entered  into  a  covenant  for 
the  payment  of  the  annuity,  before  the  49  Geo.  S.  c.  121. 
a.  17 ;  it  could  not  have  been  proved  under  the  covenant; 
but  the  annuitant  had  his  choice,  whether  he  would  prove 
under  the  commission  upon  the  bond,  or  sue  upon  the 
covenant;  and  in  that  action,  the  bankrupt's  certificate 
was  no  bar.     CoitreU  v.  HookCy  Doug,  97.  1779. 

This  still  will  be  true  iu  all  analogous  cases. 

I  have  stated,  as  my  opinion,  that  a  covenant  to  replace 
stock,  where  there  has  been  a  breach  of  the  covenant  be- 
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fore  tbe  commiisaioD,  cannot  be  proved  under  the  com^ 
mission ;  if  that  is  correct,  and  a  bond  also .  has  been 
given,  which  is  forfeited  before  the  bankruptcj,  then  the 
lender  of  the  stock  might  elect  whether  he  Woald  or 
would  not  avail  himself  of  the  coBMniSBionj  and  if  sued 
afterwards  upon  the  covenant,  the  bankrupt's  certificate 
would  be  no  bar. 

If  an  estate  has  been  recovered  from  a  trader  before  his 
bankruptcy  in  ejectment,  the  plaintiff  maj  bring  an  ac* 
tion  for  mesne  profits,  in  which  action  the  bankruptcy 
and  certificate  will  be  no  defence*  GoodtiUe  v.  Norihy 
Doug.  662.  178L 

But  in  that  case  he  might  have  waived  the  tort  and 
trespass^  and  might  have  proved  the  value  of  the  rent 
for  use  and  occupation. 

So  where  a  trader  had  a  bill  of  exchange  delivered  to 
him  in  trust,  and  he  discounted  it,  and  applied  the  pro- 
ceeds to  his  own  use;  it  was  held,  the  Qwner  might 
either  maintain  trover,  or  waive  that,  and  affirm  the  act 
as  done  by  the  trader  as  his  agent,  and  then  he  might 
have  brought  assumpsit  for  the  money  received,  ajid  in 
consequence  might  have  proved  under  the  commission. 

The  bankruptcy  would  be  a  bar  to  the  action  of  as« 
sumpsit,  and  not  to  the  trover.  Parker  v.  Norton,  6  T.B. 
695.  1796. 

Where  there  is  a  simple  agreement  to  raplace  stock  on 
«  certain  dayi  or  upon  demand,  and  a  failure  in  the  per- 
formance of  that  agreement;  it  appears  from  the  autho- 
rities, ttiat  the  party  might  either  bring  an  actibn  upon  the 
special  agreement,  in  which  damages  must  be  recovered^ 
a&d  in  that  action  the  bankruptcy  would  be  no  bar,  or  he 
might  bring  assumpsit,  and  recover  what  he  has  paid,  or 
what  the  trader  has  received,  dr  the  value  of  the  stock, 
la  sach  a  case,  the  lender  of  the  stock  would  have  his 
choice  whether  he  would  take  a  dividend  upon  the  proof 
aader  the  commission,  or  bring  an  action  upon  the  special 
Agreement,  in  which  the  bankruptcy  would  be  t^o  de- 
fence.   See  ante,  R  epl acim  G  Stock  . 

tS 
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IMTERB8T. 

Lord  Chancellor  King  held,  that  a  mortgagee  shall  haye 
bis  interest  run  on  upon  the  bankrupt's  estate,  but  as  to 
other  interest  it  oeaseth  on  the  bankruptcy.  7  Fin.  Abr. 
110.  1729. 

The  reasons  are  clear,  vis.  by  21  Jtic.  1.  c.  19.  «•  13,  the 
commissioners  are  to  redeem  a  mortgage,  as  the  bankrupt 
might  have  done.  i 

In  all  other  cases,  by  the  first  chapter  of  the  bankrupt    ! 
law,  no  debt  was  to  be  proved  after  the  act  of  bank- 
ruptcy. 

In  the  first  case,  upon  the  subject  of  interest  befoie  ' 
Lord  Hardwicke^  he  directed  it  ■  to  be  computed  on  tlM 
principal  sums  which  were  due  at  the  time  of  the  com- 
mission issuing  on  bonds,  contracts,  and  notes,  carrying 
interest:  but  upon  the  bonds,  no  interest  beyond  the  pe* 
Baltics  thereof  :  and  upon  such  other  contracts  or  notes 
carrying  interest,  the  interest  at  the  rate  therein  speci- 
fied, and  wherein  no  particular  interest  is  specified,  at 
the  rate  of  five  per  cent.  Brtnnley  v.  Goodere^  1  JU:. 
76.  1743. 

Lord  Hardwickehs^  also  said,  what  is  frequently  cited, 
**  that  commissioners  after  a  man  becomes  a  bankrupt, 
compute  interest  upon  debts  no  lower  Aan  the  date  of 
the  commission,  because  it  is  a  dead  fund ;  and  in  such 
a  shipwreck,  if  there  is  a  salvage  of  part  to  each  pe^ 
son,  in  this  general  loss,  it  is  as  much  as  can  be  ez« 
peeled."    ExparU  Bennet,  2  Atk.  527.  1743. 

Chancellors  and  judges  are  unfortunate,  when  sack 
reasons  are  preserved. 

The  date  of  the  commission,  in  this  instance,  has  been 
confounded  wiA  the  act  of  bankruptcy.  But  the  statute 
of  Elizabeth  is  clear,  that  no  dividend  was  to  be  paid 
upon  any  debt  accruing  after  the  act  of  bankruptcy;  bat 
when  that  was  not  specially  found  for  the  purpose  of  ex- 
cluding subsequent  debts,  every  debt  was  admitted  till 
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the  date  of  the  commission;  but  in  strictness  and  the  just 
constraction  of  the  statute,  no  interest  ought  to  have 
been  computed  beyond  the  act  of  bankruptcy. 

Sir  WiUiam  Orant  has  decided,  that  notes  and  bills 
of  exchange  payable  on  a  certain  day,  or  upon  demand, 
not  being  paid  on  the  day  or  on  demand,  shall  carry  in*- 
terest  in  equity,  as  it  is  allovred  at  law  as  damages. 
Lowndes  v.  CoUinSj  17  Vea^  tn. 

Some  commissioners  had,  in  consequence,  allowed  it  No  interest  iu 
to  be  proved  in  such  cases  in  bankruptcy.     But  Lord  n^,/n^tlYnot 
Eldon  lately  decided,  that  he  did  not  think  himself  au-  carryiii^  in- 

t  crest 

thorised  to  extend  the  rule  to  bankruptcy,  and  that  no- 
thing ought  to  be  proved  there,  but  what  was  a  debt  by 
express  contract :  and  that  where  there  was  a  surplus, 
notes  or  bills  not  carrying  interest,  were  not  to  be 
allowed  interest  out  of  the  surplus.  Exparte  fVilcocks^ 
Jug.  18IS. 

He  observed,  he  did  not  know  upon  what  ground 
other  creditors,  whose  interest  was  computed  to  the  time 
of  the  eotnmission,  should  receive  the  remainder  of  their 
interest  from  the  surplus.  I  conceive  no  better  reason 
can  be  given,  than  by  a  reference  to  the  statutes.  By 
the  13  Eliz,  the  commissioners  shall  take  order  for  the 
true  eaUrfacftion  of  the creditois.  The  1  Jac.  I.e.  15. 
t.  15,  declares  expressly  that  the  bankrupts  shall  have 
full  power  to  recover  the  renminder,  after  the/iUl  satis* 
faction  of  the  said  creditors. 

A  creditor,  whose  debt  carried  interest,  certainly  had 
not  JiiU  satisfaction  till  he  was  paid  both  principal  and 
interest.  And  it  would  not  have  been  a  harsh  construc- 
tion, if  all  other  creditors  had  received  interest  from  the 
date  of  the  commission  before  any  property  had  been 
restored  to  the  babkrupt. 

In  the  case  of  a  country  banker,  who  had  one  hun- 
dred thousand  pounds  worth  of  notes  on  demand  in  cir- 
culation, in  case  of  a  sudden  run  upon  him,  though  he 
was  solvent,  he  might  by  becoming  bankrupt,  save  the 
interest  till  his  estate  was  divided,  and  thus  gain  an  ad- 
vantage of  many  thousand  pounds. 
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Interest  upon 
uortg»fet. 


Creditors  before  the  6  Geo.  2.  contributed  to  the  pzpenoe 
of  the  commisnon.  Lord  Hardwicke  very  justly  ordered 
this  expeDce  to  be  allowed  tfae  creditors,  before  the  sur- 
plus was  restored.     ExpaH»  Dew^  1739,  cited  2  VtB.  30. 

The  creditors  whose  interest  revives  upon  a  surplus, 
must  receive  beyond  tbe  dividend  interest  calculated  from 
the  date  of  the  commission,  till  the  order  of  the  last  di- 
vidend, which  makes  up  20s.  in  the  pound :  from  that 
sum  of  interest,  the  interest  of  the  former  dividend  or 
dividends,  calculated  from  the  order  of  them  respectively, 
till  the  last  order,  must  of  course  be  deducted. 

The  courts  of  law  have  decided,  that  where  goods  are 
sold  to  be  paid  for  by  a  bill  of  exchange  at  a  certain  date, 
and  (he  bill  is  not  given,  the  seller  shall  have  the  same 
interest  upon  the  price  from  that  day,  as  he  would  have 
had  upon  the  bill  of  exchange  from  the  time  of  its  dis* 
honour.     Boycey.  WarburUm^  2  Cafnp.  480. 

But  this  will  not  extend  to  bankruptcy ;  as  Lord  EUm 
has  decided  in  Esparte  Wikackst  that  in  no  caae  of  a  hill 
of  exchange  or  a  promissory  note  not  carrying  interest, 
shall  be  allowed  interest  in  bankruptcy 

If  a  mortgagee  prays  to  prove  a  deficienoy  under  the 
commission,  he  must  have  his  interest  calculated  to  the 
date  of  the  commission.    Esparte  Badger^  4  Vea.  165. 

But  if  the  mortgaged  premises  will  yield  a  surplus  to 
4he  assignees,  the  mortgagee  must  receive  his  interest  till 
the  time  of  redemption,  or  till  the  time  of  payment  of 
the  principal.    7  Fin.  Abr.  110. 

If  the  produce  of  the  estate  will  be  sufficient  to  pay 
the  principal  and  interest  beyond  the  date  of  the  coounis« 
sion,  but  not  till  the  time  of  the  sale,  the  mortgagee  will 
of  course  be  entitled  to  the  whole,  but  he  will  have  do 
right  to  prove  any  thing.  This  I  think  follows  from  the 
two  last  cases. 

In  case  of  a  deposit  as  a  security  for  a  debt,  no  inter- 
est must  be  allowed,  if  the  debt  without  the  deposit 
would  not  have  carried  interest  I  have  beard  Lord 
^Idon  advance  this,  Ejpparie  Hagu^ 

If  a  perqpn  has  discount^  a  note  by  paying  the 
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amount,  a&d  deducthig  the  interest  till  the  time  of  pay- 
ment, be  has  a  right  to  prove  the  whole  amount;  but  not 
to  be  allowed  interest  beyond. 

In  this  case,  Lord  Hardwicke  says,  commissioners  of 
bankrupts  cannot  award  damages,  and  therefore  the  rale 
they  have  established  is  a  very  reasonable  one.  Ejcparte 
Marlar,  1  Aik.  150.  1746. 

AH  who  are  entitled  to  prove  interest,  will  have  the  Allowance  paid 
interest  revive  in  case  of  a  surplus  :    but  the  bankrupt's  ^*^**'"*  ^^'^' 
ftilowance  must  be  paid  before  the  interest  in  such  a  case. 
Exparte  Morris,  S  Bro.  79.  1790. 

Lord  Hardwicke  in  Bromley  v.  Goodere  said,  that  in  interest  upon  • 
cases  of  set^ofT,  both  demands  should  stop  to  carry  in« 
terest  at  the  date  of  the  commission,  or  should  catfy  in- 
terest to  the  time  of  settlement  In  Vol.  L  under  5  S«o.  2. 
c,  30.  s.  28, 1  have  shewn  that  this  must  have  been  said 
inadvertently. 

The  balanee  to  be  proved  under  the  estate,  like  all 
other  ddbts  ought  to  cease  to  carry  interest ;  but  the  ba- 
lance due  to  his  estate,  ought  to  be  paid  with  interest.       Conapouod 

The  prayer  of  the  petition  was,  that  the  Lord  Chan-  ''''^'*"'* 
eellor  would  order  the  commissioners  named  in  the  com- 
mission, to  compute  interest  from  the  date  of  the  com* 
mission,  upon  the  debt  proved  by  the  petitioner's  testator 
under  the  same,  there  being  a  surplus ;  and  upon  debts 
of  other  creditors  under  the  like  circumstances,  at  such 
rates  of  interest  as  were  originally  allowed  by  the  bank 
rnpts  in  their  accounts  with  their  several  creditors :  and 
that  the  assignees  might  be  directed  to  pay  the  same  to 
the  plaintiff  and  other  creditors. 

It  was  proved  to  be  the  custom  in  that  case,  to  make 
up  the  accounts  annually,  and  to  charge  interest,  and  to 
carry  the  balance  forward,  so  that  interest  was  allowed 
Qpon  that,  at  the  end  of  the  following  year. 

Lord  Chancellor  (Thurlow.)  ^'  I  agree  with  Lord  Hard- 
wieke's  rule,  that  where  a  contract  is  entered  into  for  a 
certain  sum,  and  interest  could  not  be  given  at  law  but 
in  the  shape  of  damages,  it  is  not  the  course  of  the  court 
^  give  interest  in  bankruptcy." 
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Componod  That  reduces  it  to  this  questioa.  whether  there  wb8  an 

la  TCtL  original  contract,  that  after  (he  fonrteen  months  credit 

the  debt  should  bear  interest. 

If  the  agreement  had  been  put  into  writing  withoat  a 
specialtj^  that  there  should  be  credit  given  for  fourteen 
monthsi,  and  if  any  sum  should  be  in  arrear, « interest 
should  be  paid,  one  could  not  doubt  but  the  debt  must 
bear  interest 

I  take  it  to  be  clear,  that  in  all  cases,  the  question  has 
arisen  on  the  original  contract. 

The  contract  for  interest  has  been  at  five  per  cent,  bat 
the  contract  is  not  proved  by  writing  or  conversation,  be- 
tween the  parties. 

It  Is  proved  by  two  media,  by  the  custom  and  the  set* 
tlement ;  that  the  custom  is  so  general,  that  the  paitiei 
must  have  known  of  it. 

I  acknowledge  there  is  some  difficulty,  when  consi- 
dered merely  on  that  ground ;  but  it  appears,  that  upon 
settling  the  accounts,  they  have  allowed  it,  and  Una  must 
proceed  on  their  knowledge  that  it  was  right. 

If  it  was  agreed  that  there  was  no  tkie  to  interest  i 
priori;  yet  the  party  receiving  the  aceowntso  made  op, 
is  evidence  of  an  agreement 

Therefore,  if  the  question  had  been  only  as  to  the  fiaet  of 
this  practice  continuing  to  the  bankruptcy,  I  should  think 
the  interest  was  due  ratione  oomtractnu  ;  but  I  do  not  rely 
so  much  on  the  custom,  as  upon  the  settling  the  accounts. 
So  in  the  case  of  interest  upon  interest,  though  in  other 
eases  the  court  will  not  allow  it,  yet  where  there  are  re- 
gular accounts  settled  from  time  to  time,  interest  on  in- 
terest is  allowed. 

That  is  admitted  in  all  cases,  but  tfiat  of  a  mortgage; 
and  that  exception  only  stands  on  authority :  I  see  no 
reason  why  interest  on  interest  should  not  be  allowed  in 
that  case,  but  that  it  is  inconsistent  with  the  rule  of  the 
jurisdiction;  but  in  merchants  accounts  it  is  always 
admitted,  on  the  ground  of  an  original  contract,  and  the 
settling  accounts  in  that  way  is  evidence  of  an  oHginai 
contract  His  lordship  therefore  made  the  order  as 
prayed.    Erparte  Champion^  3  Bro.  436.     1798. 
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This  is  a  very  important  oase,  and  it  establislies  that 
interest,  even  compound  interest,  may  be  proved  where  it 
was  agreed  for,  and  that  a  former  payment  of  such  in- 
terest by  the  bankrupt,  or  a  custom  known  to  the  parties, 
may  be  evidence  of  the  agreement. 

The  law  with  respect  to  compound  interest  was  af- 
terwards confirmed  by  the  lords  commissioners,  Eyre, 
AshhurU,  and  IViUon^  in  Morgan  v. Mather,  2  Ves.  15.1 792. 

This  occurs  frequently  in  practice,  viz.  that  money  is  ETideoce  of » 
lent  to  the  bankrupt,  and  the  lender  and  the  bankrupt  fntemt  ^^^ 
swear  that  they  both  understood  that  it  was  to  be  repaid 
with  interest. 

It  has  been  my  practice,  in  such  cases,  to  determine  that 
thdr  understanding  or  intentions  were  not  sufficient^ 
unless  they  swear  there  was  a  conversation  respecting 
interest,  and  the  bankrupt  did  not  object,  or  that  the  bank- 
rapt  bad  borrowed  money  of  the  same  creditor  in  the 
lame  manner,  and  had  repaid  it  wiUi  interest:  tb^se  are 
circumstances  which  are  evidence  of  an  agreement  tp 
repay  the  money  borrowed  with  interest.  Many  such 
cases  have  been  acquiesced  in. 

Lord  Thurlow  made  the  former  payment  of  interest  the 
grouad  of  his  decision  in  the  following  case,  respecting 
the  surplus  in  the  same  bankruptcy. 

Messra,  Haakeys  were  the  bankers  of  the  bankrupts,  and 
the  petiticm  stated,  that  they  the .  petitioners  lent  the 
bankrupts  different  sums  of  money,  and  paid  tiieir  drafts 
beyond  the  amount  of  their  cash  in  hand,  and  charged  in- 
terest, andwere  allowed  and  paid  the  same  by  thebankrupts. 

They  bad  lent.money  at  different  times,  for  which 
they  had  taken  two  promissory  notes  for  S0002.  each, 
without  expressing  interest ;  one  in  like  manner  for  4000Z. 
And  the  last  for  3000Z.  for  which  the  bankrupts  promised 
to  pay  the  3000^  with  interest.  That  it  was  the  inten- 
tion to  receive  interest  upon  all,  and  the  reason  why  it 
was  expressed  in  the  last  was,  (hat  it  was  drawn  by  a 
young  clerk,  who  had  not  drawn  the  prior  notes. 

Messrs.  Haakeys  petitioned  to  have  interest  upon  the  inter^^t  hj 
10,000/.  as  well  as  upon  tbe.last»  which  was  admitted.      •?'««"«»*• 
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Lord  Thurlow  said,  he  thought  the  interest  doe  by 
contract,  at  least  it  became  so  after  it  was  paid  tiie  first 
time ;  that  then  it  was  a  contract  for  forbearance. 

Ifsaed  upon  before  any  payment,  the  plaintiff  could 
only  have  the  interest  in  the  shape  of  damages ;  bat  if  the 
party  has  once  contracted  to  pay  the  interest  at  such  a 
rate  for  forbearance,  it  then  is  a  debt  by  contract. 

The  chancellor  made  an  order,  that  the  interest  sbould 
be  proved  and  allowed.  Exparte  Hanketfy  S  Bro.  504. 
1792. 

Lord  Rosslyn  soon  afterwards  became  chancellor,  and 
a  petition  was  presented  to  have  that  order  discharged ; 
but  Lord  Rosslyn  held  that  if  interest  would  have  been 
allowed  upon  the  loan  without  the  note,  it  should  be 
allowed,  though  the  notes  did  not  mention  interest. 

He  therefore  ordered  the  commissioners  to  compote 
interest  upon  such  debts,  as  either  upon  the  face  of  the 
security,  or  by  force  of  the  contract  between  the  parties, 
carry  interest.     Exparte  Mills y  2  Fes.  295.     1794. 

From  which  we  may  conclude  that  all  bankers,  who 
advance  money  to  a  customer,  or  who  suffer  him  to  over- 
draw, if  he  has  once  paid  interest,  may  prove  interest 
upon  all  money  due  to  them  at  the  time  of  the  bank- 
ruptcy,  though  no  mention  has  been  made  of  interest 

But  whether  before  any  allowance  of  interest  by  the 
customer,  they  can  charge  in  consequence  of  the  general 
usage  of  their  business,  which  must  be  known  to  every 
customer  of  a  banker,  has  not,  I  think,  yet  been  decided. 

Not  being  decided,  I  should  as  a  commissiontf  reject 
the  proof  of  interest  in  that  case,  till  I  had  the  directions 
of  the  Lord  Chancellor. 
Inteictt  under       Where  there  is  a  joint  commission,  and  separate  ac* 

counts  are  kept,  and  there  is  a  surplus  of  one  of  the  se* 
parate  estates,  the  creditors  of  that  separate  estate  will 
not  be  allowed  interest  upon  their  debts,  till  the  joiut 
creditors  receive  20s.  in  the  pound. 

This  first  decided  by  Lord  Thurlow,  in  Esparte  Board- 
man^  1786  ;  and  afterwards  decided  in  the  same  manner 
by  Lord  Rosslyn,  4  Fes.  667.  1799. 


jotQt  commis- 
■iona. 
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Where  all  the  joint  Creditors  are  paid  209.  in  the  pound , 
and  the  separate  creditors  are  also  paid  20«.  in  the  pound, 
the  joint  creditors  shall  have  interest  upon  their  debts 
from  the  surplus  of  one  of  the  separate  creditors,  before 
he  shall  be  allowed  a  debt  owing  to.  him  from  the  part- 
nership :  Lord  Eldon  observed,  in  such  a  case,  *^  I  cannot 
distinguish  the  cases ;  for  if  the  principle  is,  that  neither 
the  partnership  nor  the  individual  debtor  shall  claim  in 
competition  with  the  creditors,  and  if  the  creditors  are 
entitled  to  any  interest,  the  interest  is  as  much  a  debt  as 
the  capital;  and  that  principle  will  prevent  either  the 
partnership  or  the  individual  debtor  ranking  with  the 
other  creditors,  until  all  their  demand  is  satisfied ;  which 
includes  both  the  principal  and  interest  of  their  debts." 
Saparie  Reeve^  9  Fes.  688.     1804. 


DEBTS  WHERE  VOID  BT  STATUTE,  OR  BT  AN 

ILLEGAL  CONTRACT. 

It  may  be  stated,  as  generaUy  true,  that  no  debt  can 
be  proved  in  bankruptcy,  which  in  consequence  of  some 
act  of  parliament  could  not  be  recovered  at  law. 

As  if  the  lender  of  money,  or  the  discounter  of  bills  in  Debti  toiH  by 
consequence  of  an  usurious  contract  or  transaction  could  ' 

not  have  recovered  the  debt,  or  sued  upon  the  bill  or  note 
in  a  court  of  law,  he  shall  not  be  permitted  to  prove  it 
in  bankruptcy.     Exparte  Thompsorij  1  Jtk.  125.  1746. 

The  lender  of  the  money  upon  usury  can  have  no  re- 
lief in  equity  under  a  commission  of  bankruptcy,  though 
Lord  Hardwicke  says,  it  has  been  often  attempted.  Ex- 
parte  Skipp,  2  Fez.  489.  1762. 

Every  case  of  usury,  which  can  be  brought  before  a 
coart  of  law  may  come  before  commissioners  of  bank- 
nipt,  and  they  must  decide  to  the  best  of  their  ability  as 
judges  upon  the  law,  and  as  a  jury  upon  the  facts. 

The  commissioners  lately  had  rejected  a  proof  by  a 


*8*  46  Geo.  3.  c.  135.  8.  S.  1806. 

Gountry  hanker,  because  he  bad  taken  89.  6d.  per  cent, 
oommission,  besides  the  discount.  Lord  Eldon  thought 
it  reasonable,  and  not  usury ;  and  ordered  the  proof  to  be 
received.    JSJcparte  JoneSf  1  Rose^  29.  1810. 

If  the  commissioners  either  admit  or  reject  the  prooi^ 
having  heard  the  objection  of  usury,  there  may  be  an 
appeal  to  the  chancelior  to  expunge  or  order  the  proof ; 
and  if  he  has  any  doubt  upon  the  law  or  facts,  be  will 
direct  an  issue  or  a  trial  in  a  court  of  law.  EsparU  Bang^ 
iay,  1  Rose,  168.     181 1. 

In  that  case  the  petitioner  to  prove  refused  an  issae, 
and  his  petition  was  dismissed  with  costs. 

The  same  would  be  true  of  all  gaming  contracts,  and 
securities  for  gaming  debts  or  money  lent  to  game  with. 

So  of  every  smuggling  transaction,  illegal  contract, 
iurpta  contractus f  or  where  the  creditor  as  a  partioeps  cri- 
*      minis  could  not  recover  in  a  court  of  law,  or  would  be 
restrained  in  a  court  of  equity. 

Or  where  the  debt  is  void  upon  principles  of  sound 
or  general  policy.  In  all  such  cases,  where  the  commis- 
sioners are  of  opinion,  that  the  creditor  could  obtain  no 
relief  in  a  court  of  law  or  equity  if  the  bankrupt  were 
solvent,  they  ought  to  reject  the  proof  in  bankruptcy. 

Scott  and  Bell  agreed  to  insure  ships  or  marine,  risks  in 
partnership.  Bell  died,  and  Scott  was  indebted  to  him 
94951.  at  the  time  of  his  death,  for  money  advanced  for 
payments  upon  such  policies  of  insurance. 

The  money  was  taken  by  Bell  from  a  l^al  partner- 
ship in  which  he  was  also  engaged. 

The  chancellor  sent  a  case  for  the  opinion  of  the 
court  of  King*s  Bench,  viz.,  whether  the  surviving  part- 
ners of  Bell  or  his  administrator  could  prove  the  whole 
or  any  part  of  this  balance  under  Scott's  Commission. 

Lord  Ellenborough  said,  this  is  clearly  an  attempt  to 
recover  back  money  advanced  for  the  furtherance  and  in 
the  very  execution  of  an  illegal  contract ;  and  if  recover- 
able, so  might  money  advanced  for  the  purposes  of  car- 
rying on  a  smuggling  transaction.    And  they  certified 
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against  the  proof.  Exparte  Bdl,  re  Scott^  1  Mau. 
mdSdw.  761. 

Where  a  party  received  a  bill  of  exchange,  the  consi-  Coniidemtiom 
deration  of  which  was  the  premium  and  brokerage  for  ^ ' 

eSBcting  an  insurance  upon  an  illegal  voyage  to  the 
East  Indies,  and  also  for  effecting  a  legal  insurance  for 
lives ;  Lord  Rosslyn  held,  he  might  prove  tinder  the  ac- 
ceptor's commission  to  the  extent  of  the  legal  considera- 
tion.   Exparie  Mather ^  S  Vea.  873.  1797. 

A  debt  for  goods  to  be  sent  to  India  contrary  to  the 
statute,  could  not  be  proved.  The  seller  with  know- 
ledge would  be  a  particepa  crvminiBy  but  the  creditor  in 
this  case  was  permitted  to  prove,  because  it  appeared 
npoQ  a  trial  at  law,  that  he  did  not  know  the  destination 
of  the  ship.     Exparte  Moggridge^  Co.  803.  1791. 

Thomas  Pratt,  a  stock-broker,  previously  to  his  bank-  stoek-jobbior. 
raptcy,  had  received  large  sums  of  money  from  the  peti*> 
tioner,  John   Noler  Bulmer,  to  be  employed  in  stock 
traasactions,  illegal  within  the  stock-jobbing  act,  7  Geo. 
2.  c.  8. 

The  bankrupt  kept  a  debtor  and  creditor  account  with 
Bulmer,  charging  him  with  the  money  advanced,  and 
bringing  the  profits  and  losses  as  they  occurred,  to  the 
credit  or  debit  of  Bulmer ;  but  whilst  the  bankrupt  had  a 
large  sum  of  money  of  Bulmer's  in  his  hands  for  that  pur- 
pose, he  had  diverted  it  to  his  own  use.  The  balance 
being  against  him  to  the  amount  of  13,2421.  he  gave  to 
Balmer  twelve  promissory  notes,  which  Bulmer  attempt- 
ed to  prove  under  the  commission,  but  the  proof  was  re- 
jected. It  appeared  that  of  that  balance  2551.  consisted 
of  gains  made  by  illegal  stock  contracts. 

Lord  Erskine  went  into  a  full  examination  of  all  the 
cases :  he  admitted  there  was  a  contrariety  of  opinions ; 
but  he  ordered  that  Bulmer  should  prove  all  but  the  2501. 
the  rest  being  money  received  by  the  bankrupt  from 
Bulmer,  and  applied  to  his  own  use  ;  and  which  Bulmer 
flight  have  recovered  from  him,  if  he  had  continued 
•olvent     Exparie  Bulmer y  13  Fee.  313.  1807. 

The  case  establishes  this  principle,  that  if  money  is 
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paid  for  an  illicit  purpose,  it  may  be  recovered  back  be 
fore  it  is  so  applied. 

A  broker  had  settled  the  differences  npon  illegal 
transactions  under  the  stock-jobbing  act,  and  had  paid 
the  losses  for  the  bankrupt,  and  he  afterwards  proved  the 
amount  under  the  commission.  Upon  a  petition  by  the 
assignees  to  have  the  proof  expunged.  Lord  Eldon  said, 
it  was  purelj  a  legal  question,  and  ought  to  be  decided 
by  a  court  of  law.  But  the  matter  was  compromised. 
Exparte  Daniels^  14  Fes.  191. 

Wilson  and  Lashley  had  stock-jobbing  dealings  toge- 
ther, and  it  was  found  by  an  award  that  the  amount  dae 
to  Wilson  was  3061. ;  Wilson  drew  upon  Lashley  for  lOOL 
making  the  bill  payable  to  his  own  order,  and  indorsed 
it  to  Steers :  the  bill  was  accepted  by  Lashley,  but  beiog 
dishonoured  by  him.  Steers  brought  an  action  against 
him ;  but  Lord  Kenyon,  and  the  court  of  King's  Bench 
held,  he  could  not  recover,  as  the  consideration  of  the 
bill  was  illegal,  and  Steers  was  privy  to  the  whole  trans* 
action.    Steers  y.  Lashley y  6  T.  it.  61. 

This  case  has  occurred  within  my  experience: — A 
note  or  a  bill  of  exchange  had  been  given  for  an  illegal 
consideration  under  .the  stock-jobbing  act,  the  7  Creo.  2. 
e.  8,  but  had  come  into  the  hands  of  an  indorsee  for  a 
valuable  consideration  without  any  notice  of  the  original 
dealing.  I  as  a  commissioner  without  any  hesitation 
admitted  it  to  be  proved,  because  there  is  nothing  in  the 
7  Geo.  2.  c.  8,  which  declares,  that  such  securities  shall 
be  void  in  the  hands  of  bond  fide  holders,  like  the  sta- 
tute to  prevent  usury,  and  the  statute  to  prevent  gaming. 

In  all  these  cases,  the  commissioners  of  bankrupt  are 
the  only  jurisdiction  which  has  authority  to  compel  the 
party  who  claims  to  prove,  and  the  bankrupt,  to  disclose 
aU  the  circumstances  respecting  the  consideration  of  the 
debt,  or  the  security ;  and  if  the  party  claiming  to  prove 
should  refuse  to  answer  a  question  as  criminating  himself, 
if  it  seemed  to  be  material,  the  commissioners  ought  to 
reject  the  proof. 
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Insurance  upon  enemy's  property  is  void.    Brandon  v.  '"er^*  >«»''- 
NeMU^  6  T.  R.  23. 

It  is  also  void  if  made  in  time  of  peace,  and  the  loss 
happens  after  hostilities  have  commenced.  Brandon  v. 
Carlingf  4  Eastj  410. 

And  where  such  a  policy  bad  been  effected  on  behalf 
of  French  subjects,  and  daring  the  war  a  loss  incurred, 
the  proof  being  made  under  the  commission  of  the 
under-writer,  was  ordered  to  be  expunged.  Exparte 
Lee,  13  Fes.  64. 

Where  a  debt  had  been  contracted  by  the  bankrupt  in 
time  of  peace  with  a  foreigner,  who  afterwards  became 
a  public  enemy ;  Lord  Erskine  permitted  a  claim  to  be 
made  in  his  favour,  so  that  he  might  receive  a  dividend 
upon  the  return  of  peace :  he  observed  the  contract  being 
originally  good,  upon  the  return  of  peace,  the  right 
would  survive.  It  would  therefore  be  contrary  to  justice 
to  confiscate  the  dividend.  Exparte  BouaamaJceTy  13  Ves. 
72.    1806. 

The  propriety  of  this  I  much  doubt.  Is  it  not  the 
policy  both  of  the  law  of  nations  and  the  law  of  England 
to  shew  no  favour  to  an  alien  enemy,  that  the  distress  of 
the  individuals  may  sooner  induce  the  sovereign  power 
of  the  country  to  render  satisfaction,  or  to  sue  for  peace  ? 

Whilst  any  one  is  in  fact  an  alien  enemy,  he  ought  to 
derive,  in  my  opinion,  no  assistance  whatever  from  our 
coorts  of  law  and  justice. 

Commissioners  of  bankrupt  ought  not  to  admit  the  Jj^JJlJj®^ 
proof  of  a  debt   barred  by  the  statute  of  limitations^ 
though  the  bankrupt  admits,  that  he  contracted  the  debt, 
and  never  paid  it.     Exparie   Dewdney^  15    Ves.  498. 
See  Vol.  I.  Cases  under  6  Geo.  2.  c.  3a  s.  23. 


CRBDITOBS  BT   MARRIAGE    ARTICLES    OR  SBTTLBMBNTS. 

Many  of  the  cases  under  this  head,  depend  upon  de- 
<^ioDs  of  the  courts  of  equity ;  and  the  proof  of  the  debt 
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under  the  commissioa,  is  what  a  court  of  equity  would    . 
have  decreed  the  husband  or  father  to  have  paid,  if  he 
had  continued  solvent;    and  it  is  not  a  debt,  which  the 

trustees  could  have  recovered  in  a  court  of  law. 

I 

No  proof  can  be  made  upon  a  bond  to  pay  a  sum  of   < 
monej  for  the  use  of  wife  or  children,  in  case  the  wife 
survives  the  husband,  or  upon  any  event,  which  does  not 
,  happen  before  the  bankruptcy. 

This  was  fully  settled  by  the  court  of  King's  Bench, 
and  confirmed  in  the  Exchequer-chamber  upon  a  writ 
of  error,  in  TuUy  v.  S^arkes,  Lord  Raym.  1 546.  8  Sbr, 
867.  1728.  See  that  case,  and  all  other  cases  upon  that 
subject,  stated  Vol.  I.  p.  286. 

So  if  a  bond  is  g^ven  to  trustees,  to  pay  to  them  a    < 
sum  of  money  for  the  use  of  the  wife,  upon  a  condition 
or  defeazance  to  sue  upon  it,  only  in  case  of  the  failure,    ; 
insolvency,  or  bankruptcy  of  the  obligor,  in  the  case  of 
his  bankruptcy,  it  cannot  be  proved  under  his  commis-   i 
sion,  it  being  held  to  be  a  clear  fraud  upon  the  other 
creditors.      It  was  so  decided  by  ^ord  Thurlow,  in  Rs- 
parte  Hilly  2Sd  Dec.  1786  ;   and  Exparte  Bennet,  SUA 
March,  1791.  Co.  240,  242. 

These  cases  were  acted  upon,  in  the  two  following 
cases  in  Ireland,  by  Lord  Chancellor  Clare,  and  Lord 
Redesdale. 

This  was  a  petition,  for  leave  to  prove  the  amount  of  a 
bond  given  to  trustees  for  the  benefit  of  the  bankrupts 
wife  on  their  intermarriage. 
Bond  provable        It  appeared  to  be  an  absolute  bond,  with  a  common 
nSXi^"*'        condition  for  payment  on  a  day  certainj  which  was  passed 
at  the  time  of  the  bankruptcy  ;   but  on  the  back  of  the 
bond  there  was  an  indorsement  in  the  nature  of  a  de- 
feazance, by  which  it  was  agreed,  that  the  bond  should 
not  be  payable  or  called  in,  unless  the  obligor  should  be 
come  insolvent,  or  until  his  death.     Lord  Clare  referred 
to  the  cases  Exparte  Hilly  and  Exparit  Benmty  as  in 
point,  to  shew  that  such  a  debt  as  this  is    not  proyable 
under  the  commission ;    that  it  is  considered  as  a  fraud 
on  the  bankrupt  law,  and  that  the  creditors  have  a  right 


ruptcy. 
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to  iSay  it  was  a  debt  that  could  not  be  enforced  against 
the  bankrupt  himself  before  hi^  bankruptcy,  and  there** 
fore  could  not  be  proved  under  the  conimission. 

That  debt  cantiot  be  in  effect  a  legal  debt,  which  can* 
not  be  enforced  during  the  solvency  of  the  party  ;  and  a 
contract  to  make  a  legal  debt  not  enforceable  till  death 
or  bankruptcy,  is  a  fraud  on  the  bankrupt  laws,  as  not 
being  possible  to  enforce  it  against  the  debtor,  except  in 
the  charactei' of  bankrupt;  and  a  judgment  debt  is  not  ' 
different  from  any  other;  the  judgment  is  only  evidence 
of  the  debt-  Exparte  Winchester ^  if  looked  into,  p.  296, 
will  appear  different  from  this :  there,  there  was  no  re- 
straint on  the  calling  in  the  money.  The  wife's  own 
fortune  may  be  thus  settled,  because  the  husband  is  bound 
to  maintain  her,  and  when  he  no  longer  can,  it  is  fair  that 
she  should  have  her  own  back  again.  Exparte  Henecy^ 
cited  1  Sch.  6(Le/.i6.  1802. 

The  petition  of  Agnes  Murphy  (wife  of  the  bankrupt) 
and  of  the  trustees  in  her  marriage  settlement,  was,  that 
she  might  be  admitted  a  creditor  under  the  commission 
for  the  sum  of  8001. 

On  the  3d  October,  1795,  previous  to  the  marriage  of 
the  bankrupt  with  the  petitioner  Agnes,  a  bond  was  exe- 
cuted by  him  to  the  trustees  in  the  penal  sum  of  1,6001. 
conditioned  for  the  payment  of  8001.  on  the  8d  March, 
1796,  with  warrant  of  attorney  to  confess  judgment,  with 
stay  of  execution  till  the  3d  March,  1796. 

A  settlement  of  the  same  date  with  the  bond  was 
executed  between  the  bankrupt  of  the  first  part ;  Mary 
Nolan,  and  Agnes  Nolan,  her  daughter,  of  the  second 
part;  and  Thomas  F.  Nolan,  of  the  third  part,  which 
referred  to  the  bond  ;  and  whereby  it  was  covenanted^ 
"that  the  sum  of  8001.  therein  mentioned  was  payable, 
and  to  be  sued  for  only  in  the  event  of  the  wife  surviving 
the  husband ;"  and  in  case  of  her  dying  before  him,  it 
was  provided  that  the  children  of  the  marriage  should 
have  a  share  of  his  property  equal  to  the  children  by  any 
after  taken  wife.  Then  (after  rieciting  that  the  husband 
was  a  trader)  it  was  further  covenanted, "  that  in  case  of 
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failiog  in  his  circmnstaiices,  but  not  othnrwiie,  the  trus- 
tee was  empowered  to  enter  judgment  on  the  bond,  and 
to  issue  execution  for  the  amount  thereof"  The  bank* 
ruptcy  happened  long  subsequent  to  the  Sd  March,  1796. 
The  Lord  Chancellor,  on  the  facts  being  disclosed, 
said,  that  he  considered  the  whole  device  to  be  a  fraud 
upon  the  bankrupt  laws ;  that  under  the  first  mentioned 
covenant,  the  debt  was  merely  contingent,  and  that  the 
subsequent  provision  in  case  of  insolvency  was  fraudulent 
Matter  qf  Murphy ^  1  Sch.  tf  Lef.  44. 

Lord  Redesdale  held,  very  clearly,  that  this  was  not  a 
debt  which  could  be  supported  in  a  court  of  equity,  aad 
therefore  could  not  be  proved ;  but  if  it  had  been  a  debt 
in  equity »•  then  it  might  have  been  proved. 

But  it  has  long  been  settled,  that  the  wife's  fortune 
may  be  so  settled.  The  first  case  is,  Zociyer  ▼•  Savagt^ 
2  Sir.  947. 
How  a  wife's  ^^  ^^^^  c?is%  4,0001.  was  Settled  to  the  use  of  the 
fortane  may  b«  bankrupt  for  life,  but  if  he  failed  in  the  world,  the  tntf^ 
tees  were  not  to  pay  the  produce  to  him,  but  apply  it  to 
the  separate  maintenance  of  the  wife  and  children. 

The  husband  became  a  bankrupt,  and  a  bill  was  filed 
by  his  assignees,  to  have  an  account  of  the  personal  ea- 
tate,  which  the  bankrupt's  father  died  possessed  of,  be 
being  a  freeman  of  London. 

The  defendants  insisted  that  in  consideration  of  the 
4,0001.  advanced  by  the  father,  she  previous  to  the  mar- 
riage had  released  her  right  to  any  further  demand  out 
of  his  personal  estate. 

The  court  of  Exchequer  held,  that  a  child  of  fall  age 
might  so  bar  herself  of  the  customary  share ;  but  it  is 
added,  they  ruled  another  point,  vis.  "  that  the  provision 
for  her  maintenance,  in  case  the  husband  failed,  was 
good  against  creditors ;  it  not  being  a  provision  out  of 
the  bankrupt's  estate,  but  the  settlement  of  her  o«(n  for- 
tune."   2iS<r.  947.  17S1. 

This  seems  to  be  founded  in  good  reason  and  princi- 
ples, and  is  perhaps  the  most  secure  mode  of  settling  a 
woman's  fortune,  who  is  going  to  marry  a  trader. 
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She  might  clearly  have  had  it  settled  for  her  own  se- 
parate use  from  the  moment  of  the  marriage.  It  is, 
therefore,  consilient  with  that  provision,  that  the  trustees 
should  let  the  husband  have  the  rents,  profits,  or  interest, 
till  his  bankruptc  J,  and  then  retain  them  for  the  separate 
use  of  the  wife. 

A  bond  by  a  trader  to  settle  his  own  property  upon 
his  wife,  when  he  became  bankrupt,  was  held  void  in  Ex* 
parte  Hill  and  Exparte  Bennett^  ante,  288. 

The  Solicitor-General  is  reported  to  have  said  to  Lord 
Thurlow,  where  a  wife  had  a  bond  payable  on  the  hus- 
band's becoming  a  bankrupt,  **  Lord  Camden  said,  it  could 
not  be  after  the  bankruptcy,  because  it  became  due  upon 
his  Incoming  a  bankrupt:  your  lordship  has  since 
thought  otherwise,  and  has  corrected  it."  Argument  in 
ExparU  Moore,  2  Bro.  699.  1789. 

I  cannot  find  any  printed  case,  to  which  the  Solicitor- 
General  must  have  referred,  except  Exparte  Hill,  which 
is  preserved  only  by  Mr.  Cooke.  There  it  is  stated  that 
the  bankrupt  gave  such  a  bond,  and  that  he  was  to  re- 
ceive a  considerable  marriage  portion  with  his  wife,  and 
actually  did  receive  8001.  before  the  bankruptcy ;  yet 
Lord  Thurlow  dismissed  the  petition  bf  the  trustees  to 
prove  under  the  commission.  His  reasons  are  not  stated. 
Exparte  HiU,»Sd  Dec.  1786.  Cooke,  240. 

The  first  time  that  a  distinction  between  such  a  bond 
for  the  husband's  property,  and  such  a  bond  where  he 
had  received  a  fortune  with  his  wife,  appears  in  the 
cases  reported,  is  in  Exparte  Cooke,  8  Fes.  363.  1803. 

In  that  case,  the  wife  was  possessed  of  considerable    . 
real  and  personal  property ;   some  of  her  real  estates 
were  to  be  conveyed  to  the  husband  in  fee,  some  were 
to  be  settled  for  her  separate  use. 

It  was  agreed  that  10,0001.  of  her  personal  property 
should  be  vested  in  trustees  upon  trust  to  pay  SOOl.  a 
year  to  her  separate  use,  and  the  surplus  dividends  to  be 
paid  to  her  husband,  until  he  became  a  bankrupt  or  in- 
solvent, and  then  upon  trust  to  the  separate  use  of  the 
wife,  Ac. 
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And  it  was  agreed  that  the  husband  should  receive 
the  rest  of  the  wife's  personal  property,  he  first  executiog 
a  bond  (which  he  covenanted  to  do)  in  the  penal  sum  of 
10,0001.  upon  condition  to  pay  50001.  at  the  end  of  six 
months  from  the  date  ;  but  it  was  declared  that  the  trus- 
tees should  not  put  the  bond  in  force  till  the  obligor  be- 
came bankrupt  or  insolvent,  and  then  the  money  recovered 
upon  the  bond  should  be  vested  in  the  trustees  to  the 
same  uses  as  the  former  settlement. 

Lord  Eldon.  "  As  to  the  above  50001.  the  wife  is  entitled 
to  pro\  e,  if  not  for  that  sum,  for  so  much  of  the  residue  of 
the  value  of  the  real  and  personal  estate  beyond  10,0001. 
as  may  constitute  any  part  of  that  5C001.  Lochjer  v. 
Savaqc  has  settled,  that  though  there  is  great  diflSculty,  if 
the  hiislmiul  is  to  give  a  bond,  with  condition  to  pay 
money  in  the  event  of  his  bankruptcy,  upon  the  poiot 
whether  the  demand  is  not  fraudulent  against  creditors, 
you  may  limit  the  property  of  the  wife  to  the  husband, 
until  he  becomes  bankrupt,  and  from  that  event  to  her 
separate  use,  and  to  the  children  afterwards,  that  proper- 
ty in  which  he  might  have  had,  if  not  a  bankrupt,  either 
a  partial  interest  with  her,  or  a  separate  interest." 

That  was  followed  in  Exparte  Archer  before  Lord 
Thurlow,  who,  I  am  sure,  confirmed  that.  There  have 
been  cases  both  before  Lord  Thurlow  and  Lord  Rosslyn, 
in  which  each  of  them  held,  that  if  it  was  not  the  case 
of  a  settlement  of  part  of  the  wife's  property,  but  a  bond 
by  the  husband,  it  would  not  do.  I  do  not  enter  into 
those  decisions.  In  Burdon's  case,  before  Lord  Rosslyn, 
a  petition  upon  the  marriage  of  a  lady,  he  did  not  over- 
rule the  doctrine,  but  expressed  some  doubt  about  it, 
and  would  not  have  that  covenan^t  inserted  in  that  mar- 
riage settlement.  There  is  nothing  else  that  throws  a 
shade  upon  those  two  decisions. 

This  order  directed  an  inquiry,  whether  any  estate  of 
the  wife  remained  unsold,  and  if  so,  that  it  should  be  set- 
tled upon  her  ;  and  after  such  settlement,  that  the  petiti- 
oners should  be  permitted  to  prove  the  sum  of  500()1.  or  so 
much  tliereof  as  the  value  of  the  real  and  personal  estate 
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to  the  wife  will  extend  to  pay  beyond  the  10,C00l.  agreed 
to  be  settled.  Exparte  Cooke,  8  Fes.  363.  .4prily  1803. 

About  .the  same  time,  Lord  Redesdale  had  to  consider 
a  similar  case  in  the  court  of  Chancery  in  Ireland;  there 
is  a  considerable  difference  in  the  judgment :  Lord  Re- 
desdale considering  the  settlement  beyond  the  wife's 
fortune  only  so  far  void  as  that  she  should  have  the  inte- 
rest of  it  during  the  life  of  the  husband.  That  interest 
he  directed  to  be  paid  by  the  trustees  to  the  assignees. 

It  being  a  matter  of  great  importance,  I  shall  give  the 
statement  of  the  case,  and  his  judgment  at  length. 

This  was  a  petition  of  the  assignees,  that  the  proof  of 
a  debt  of  lOOOI.  made  by  John  Parker,  as  trustee  in  the 
marriage  settlement  of  the  bankrupt  and  his  wife,  might 
be  expunged,  on  the  ground  of  the  provisions  in  the  set- 
tlement being  fraudulent  as  to  creditors.  By  marriage 
settlement  dated  29th  July,  1797,  made  between  the  bank- 
rupt of  the  first  part ;  his  then  intended  wife  of  the  secobd 
part,  and  the  trustee  of  the  third  part,  it  was  agreed  that 
6001.  part  of  the  marriage  portion  of  the  wife,  should  be 
paid  to  the  bankrupt  upon  his  executing  a  bond  and  war- 
rant in  the  penal  sum  of  20001.  conditioned  for  payment 
of  lOOOl.  with  lawful  interest  for  the  same,  within  six 
months  from  the  date  thereof ;  and  it  was  provided  by 
the  settlement,  that  the  said  bond  and  warrant  and  the 
money  thereby  secured,  should  be  held  in  trust  from  and 
after  the  solemnization  of  the  marriage  to  pay  and  dis- 
pose of  the  interest  thereof  to  the  bankrupt  for  life,  in 
case  he  should  continue  solvent ;  and  in  case  of  his  be* 
coming  insolvent,  or  in  case  of  his  death,  then  in  trust  to 
pay  and  dispose  of  such  interest  thereof  as  should  accrue, 
due  from  such  death  or  insolvency,  to  such  persons  and 
uses,  and  in  such  proportions  as  the  wife  should  notwith- 
standing her  coverture  appoint,  to  the  intent  that  the  same 
might  not  be  subject  to  the  debts  of  her  husband  ;  and  in 
default  of  such  appointment,  to  the  sole  and  separate  use 
of  the  wife  :  and  from  and  after  the  decease  of  the  sur- 
vivor, in  case  such  bankrupt  should  continue  solvent 
during  his  life,  (but  if  not,  then  after  the  decease  of  ibfi 
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wife  and  the  iDSolvencj  of  the  bankrupt,)  upon  trost  to 
pay  the  principal  to  and  amongst  the  children  of  the  mar- 
riage, and  in  default  of  issue^  to  the  survivor  of  husband 
and  wife. 

Lord  Redesdale.  "  This  is  a  bond,  which  is  a  debt  due, 
and  nothing  fraudulent  is  suggested  but  one  stipulation ; 
namely,  as  to  the  interest  in  case  of  insolvency.     In  Eng- 
land, where  a  provision  of  this  kind  is  confined  to  the 
property  of  the  wife,  it  is  considered  fair ;  but  where  it 
goes  beyond  that,  and  attaches  on  the  property  of  the 
husband,  it  is  held  to  be  fraudulent,   because  no  bounds 
can  be  set  to  it.     If  a  trader  can  make  a  provision  of  this 
sort  to  the  amount  of  10001.  he  may  do  so  to  the  amount 
of  100,0001.  and  so  may  stipulate  on  his  marriage,  to  take 
all  his  property  out  of  the  hands  of  his  creditors,  by  charg- 
ing it  contingently  with  payment  of  interest  for  his  wife 
and  children,  as  a  maintenance  for  them,  though  in  effect 
a  provision  for  himself.    In  this  case  the  interest  so  far  as 
the  dividend  on  6001.  (the  wife's  fortune)  must  be  paid  to 
the  separate  use  of  the  wife  according  to  the  settlement ; 
but  as  to  the  dividend  on  the  remaining  4001.  it  falls  with- 
in all  the  cases — (no  case  is  referred  to  but  Lockyer  v.  Sa* 
vage^  ante^  p.  290.) 

*'  Let  the  proof  of  the  debt  of  1 0001.  in  the  petition 
mentioned,  stand,  but  declare  that  the  trusts  of  the  settle- 
ment, so  far  as  they  give  the  interest  of  400L  part  of  the 
said  lOOOI.  to  the  wife  and  children,  during  the  life  of  the 
husband,  upon  his  becoming  insolvent,  ought  to  be  deem- 
ed fraudulent  and  void.  And  let  the  interest  of  the  di- 
vidends to  be  received  on  such  debts,  to  the  extent  of  six- 
tenths  thereof  only,  be  paid  to  the  trustee  of  the  wife  of 
the  said  bankrupt  to  her  own  separate  use  for  life.  And 
let  the  interest  on  the  remaining  four-tenths  be  paid  to  the 
assignees  during  the  life  of  the  said  bankrupt ;  and  upon 
the  death  of  the  said  bankrupt,  living  the  wife,  let  the 
interest  be  paid  to  the  trustee  for  the  benefit  of  the  chil- 
dren, if  ^tiere  shall  be  any,  for  the  life  of  the  husband  : 
and  upon  the  death  of  the  survivor  of  husband  and  wife, 
let  the  principal  and  interest  be  paid  and  applied  for  the 
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benefit  of  the  children,  if  anj,  according  to  the  settlement; 
and  if  not,  then  let  the  principal  be  paid  to  the  wife,  if 
8he  shall  survive  the  husband ;  and  if  the  husband  shall 
survive,  then  to  the  assignees,  according  to  the  trusts  of 
the  settlement'*  Matter  of  Meaghan^  I  Sch.  and  Lef- 
179.  July  1,  1803. 

Lord  Redesdale  has  considered  nothing  fraudulent  in 
this  bond  and  settlement,  except  that  the  wife  shall  re- 
ceive the  interest  of  the  husband's  money  during  his  life, 
which  interest  he  has  directed  shall  be  paid  to  the 
assignees. 

Lord  Redesdale  has  given  here  very  special  directions 
respecting  the  application  of  the  dividends.  The  chan- 
cellor's jurisdiction  in  bankruptcy  over  the  assignees, 
is  expressly  given  here  by  statute ;  but  has  he  in  bank* 
raptcy,  where  the  trustee  is  not  the  petitioner,  the 
same  authority  over  the  trustees  as  he  has  upon  a  bill 
filed? 

In  such  a  case,  the  interests  of  the  assignees  in  order 
to  make  a  dividend  within  a  reasonable  time  must  be 
sold.  Could  the  purchaser,  in  the  name  of  the  assignees, 
enforce  all  these  directions  without  being  obliged  to  file 
a  bill? 

Elizabeth  Randal  was  possessed  of  500L  which,  be- 
fore her  marriage  vvith  James  Fitz,  the  bankrupt,  she  as- 
signed to  Hinton,  with  a  power  to  lend  it  to  Fitz,  upon 
his  bond  ;  and  it  was  agreed  that  the  bond  and  money 
should  be  upon  the  following  trusts ;  viz.  that  the  trus* 
tees  should,  when  they  thought  proper,  recover  the  prin« 
cipal  sum,  and  apply  the  interest  to  the  use  of  the  hus- 
band during  his  life,  if  he  should  so  long  continue  sol- 
vent, but  if  he  should  become  a  bankrupt,  then  to  pay  the 
interest  to  Elizabeth  Randal,  to  her  separate  use ;  and  if 
she  was  then  dead  to  the  use  of  the  children  of  the  mar- 
riage, &c. 

The  husband  became  bankrupt,  and  Hinton,  the  trus- 
tee, petitioned  to  prove  the  bond« 

Lord  Eldon  said  that  Lockyer  v.  Savage^  which  bad 
been  followed  by  Lord  Thnrlow,  was  an  authority,  that 


296  46  Geo.  3.  c.  135.  ».  9.    1806. 

money  being  the  wife's  property  may  be  limited  upon 
the  bankruptcy  of  the  husband.  The  articles  being  be- 
fore the  marriage,  the  wife  was  a  purchaser  for  herself 
and  her  issue.     Exparie  HmtoUy  14  Ves. 

The  principle  in  this  case,  is  the  same  as  in  Lockyer  v. 
Savage,  But  there  is  a  great  difference  in  the  mode  of 
settlement. 

In  that  case,  the  wife  got  both  principal  and  interest, 
without  loss  or  diminution :  in  this  case  she  could  ob- 
tain only  a  dividend  upon  the  principal,  and  then  she 
would  be  entitled  to  the  interest  of  the  dividend  accord- 
ing to  the  settlement. 
Bond  bow  John  Grant,  the  father,  upon  the  marriage  of  hisdaugh- 

forfftitcd.  jg,.^  ^yjlh  Winchester,  had  given  him  a  bond  for  lOOOI. 

which  was  to  be  paid  by  his  heirs  or  executors  after  the 
death  of  him,  John  Grant,  and  his  wife,  and  the  money 
recovered  to  be  applied  to  the  uses  declared  in  the  mar- 
riage settlement,  but  that  Winchester  should  be  paid  41. 
per  cent,  per  annum,  by  half-yearly  payments. 

The  interest  was  not  paid  regularly  on  the  days  fixed, 
by  which  the  condition  was  broken  ;  but  all  the  interest 
was  paid  before  the  bankruptcy  of  Grant,  wbo  afterwards 
became  a  bankrupt. 

W^  in  Chester  petitioned  to  prove  the  10001.  under  Grant's 
commission. 

Lord  Hardwicke  ordered  it  to  be  so  proved. 

He  said  the  bond  was  forfeited  by  the  non-payment  at 
the  day  ;  that  this  was  not  a  bond  within  the  4  and  5 
Ann.  c.  16.  a,  1^,  thc^t  relieves  against  an  action  upon  a 
bond,  which  has  a  condition  upon  payment  of  a  less  suiD| 
at  a  day  or  place  certain,  if  the  obligor  has  paid  principal 
and  interest  before  the  action  is  brought. 

The  penalty  of  the  bond  was  therefore  a  debt  at  law, 
and  such  a  bond  might  be  proved  under  the  obligor's 
commission.     Exparte  Winckesiery  I  Alk.  116.  1744. 

See  what  Lord  Mansfield  has  said  upon  this  case  in 
Wyllie  V.  It  likes,  Doug.  519.  post,  where  he  calls  this  an 
equitable  subtlety. 

Lord  Clare  wishes  to  explain  this  by  saying,  «  that  if 
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this  case  is  looked  into,  there  is  no  restraint  on  the  calling 
in  the  money." 

I  cannot  find,  in  the  ease,  any  power  to  sue  for  the 
principal  before  the  deaths  of  both  Grant  and  his  wife. 

Lord  Eldon  has  stated  fully  all  the  circumstances  of 
this  case  in  Exparte  Barker^  but  dismisses  it  by  observ- 
ing, that  the  debt  could  not  have  been  proved  undet* 
that  statute  (7  Oeo.  1.)  without  particular  circumstances. 

It  does  not  appear  that  the  debt  was  proved  under  that 
statute,  as  a  debt  payable  at  a  future  day  ;  and  Lord 
Eldon  does  not  give  any  opinion  whether  the  particular 
circumstances  justify  the  decision. 

In  Sxparte  Barkery  he  decided  clearly  that  a  bond 
given  to  the  petitioner,  upon  his  marriage,  that  he  should 
be  paid  10001.  by  the  executors  of  the  obligors  within 
three  months  after  the  death  of  the  survivor,  could  not  be 
proved;  that  debts  provable  under  the  7  Geo.  1.  must 
be  payable  on  a  certain  future  day.  Exparte  Barker, 
9  Ves.  110.  1803.    See  1  Vol.  p.  287. 

Where  the  wife's  fortune,  40001.  was  vested  in  trustees, 
who  had  a  power  to  lend  it  to  the  husband  upon  his  bond 
at  41.  per  cent,  but  no  interest  to  be  paid  till  he  declined 
trade,  and  then  the  interest  to  be  paid  to  him  for  life,  re- 
mainder,  &c.  to  the  wife  and  children.  The  husband 
became  bankrupt,  the  trustees  proved  the  amount  of  the 
bond,  and  received  the  dividends  upon  it 

Upon  a  bill  filed  by  the  assignees  against  the  trustees. 
Lord  Tburlow  was  clearly  of  opinion  that  they  were  en- 
titled to  the  interest  of  the  dividends  during  the  life  of  the 
bankrupt.     Stratum  v.  Hale,  2  Bro.  490.  1789. 

One  Blanchard,  a  cabinet  maker,  married  the  sister  of 
Calliford,  who  had  5001.  portion,  secured  by  lands — 
Blanchard,  on  his  marriage,  gives  a  bond  to  leave  his  in- 
tended wife,  if  she  survives  him,  5001. — or  a  third  of  his 
estate  at  her  election. 

Blanchard  became  a  bankrupt — bill  by  the  assignees 
to  have  5001.  raised  by  a  sale,  and  decreed  accordingly ; 
but  with  this,  that  the  wife  should  come  in  as  a  creditor 
upon  the  5001.  bond,  and  what  should  be   paid  in  re- 
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spect  thereof,  to  be  put  cot  at  interest,  aad  received  by 
the  creditors  during  the  life  of  the  husband  ;  and  if  the 
wife  survived  then  the  money  to  be  paid  to  her.  Holland 
V.  Callejbrdj  2  Vem.  662.  1710. 

This  case  is  classed  amongst  the  rest  upon  this  subject : 
it  is  not  lawy  and  wants  much  explanation,  and  that  can* 
not  be  better  given  than  in  the  words  of  Lord  Eldon. 

^*  There  is  a  case  in  Fern,  in  which  a  debt  of  this  sort 
was  admitted — But  I  have  found  a  subsequent  case,  in 
which  Loi^d  Hardwicke  says,  it  was  admitted  upon  the 
ground,  not  that  there  was  a  title  to  prove  it  under  the 
statute,  but  that  the  assignees  had  occasion  to  such  equi- 
ty against  the  property  of  the  wife ;  and  therefore  bj 
way  of  compromise  for  that  equity,  proof  of  her  oontin« 
gent  demand  was  let  in ;  the  assignees  taking  her  proper* 
ty. — That  case,  therefore,  is  not  an  authority."  Lord  El- 
don's  judgment  in  Exparie  Barker^  9  Ves.  1 10.  1803. 

It  was  incorrect  in  Lord  Cowper  to  direct  that  to  be 
proved,  under  a  bankrupt's  commission,  which,  by  the 
bankrupt  statutes,  was  incapable  of  proof:  he  ought  to 
have  said,  as  you  cannot  recover  the  property  of  the 
wife  without  my  assistance,  I  grant  it  upon  condition 
that  you  settle  so  much  of  it  upon  her  as  she  woald  have 
received  if  she  could  have  proved  the  bond  for  5001. 

It  might  have  been  done  effectultlly  by  a  claim, 
without  making  her  swear  to  an  illegal  debt. 

Joseph  Granger,  a  trader,  upon  his  marriage,  covenant- 
ed to  settle,  as  speedily  as  may  be,  upon  Elisabeth  Col- 
pits,  his  intended  wife,  401.  a  year  during  her  natural  life 
in  case  she  survives,  but  that  ihe  dividends  arising  from  a 
sum  of  money  to  be  invested  in  the  3  per  cent,  annuities, 
for  the  purpose  of  raising  that,  shall  in  the  mean  time  be 
received  by  Joseph  Granger,  and  in  case  of  issue  that  be 
should  have  power  of  appointing  the  whole  to  that  issue : 
but  on  failure  of  issue,  that  Elizabeth  Colpitz  should  have 
the  sole  disposal  of  as  much  as  amounts  lo  600I.  being 
the  portion  he  received  with  her. 

The  Chancellor  ordered  the  sum  of  800L  to  be  proved, 
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as  mach  as  would  have  produced  the  annuity  of  401.  a 
year.     Exparte  Granger 9 10  Fes.  1805. 

I  do  not  follow  Lord  Eld  on  in  his  reasons ;  but  I  con^^ 
ceive  a  court  of  equity  would  immediately,  upon  his 
marriage,  have  compelled  Granger  to  have  invested  so 
much  money  in  the  funds,  in  the  names  of  trustees  for 
the  uses  of  the  settlement,  and  being  a  clear  debt  in  equi* 
tj  to  that  amount,  it  ought  to  be  proved  under  his  com- 
mission. 

I  should  consider  a  covenant  in  a  marriage  article 
which  creates  an  equitable  debt,  very  different  from  a 
covenant  to  pay  an  annuity,  or  to  replace  stock,  where 
damages  only  dan  be  recovered  in  a  court  of  law :  such 
covenant  in  the  case  of  annuity  could  not  be  proved  till 
the  49  Geo.  9. 

A  covenant  to  replace  stock  has  not  yet  been  brought 
neatly  before  any  court. 

A  trader  falsely  represented  that  he  was  possessed  of  a 
certain  sum  of  money,  which  he  agreed  to  settle  upon  his 
wife  upon  their  marriage. 

Lord  Eldon  decided  that  the  trustees  should  prove  what  Proof  ander  a 
was  agreed  to  be  settled  under  his  commission.     This  ^Jj^„7'^'***"* 
was  a  debt  in  equity,  or  what  a  court  of  equity  would 
have  decreed  against  him,  if  he  had  continued  solvent. 
Exparte  Gardner ^  1 1  Vee.  49. 

It  is  an  universal  rule  both  in  law  and  equity,  that  all 
false  representations  by  persons  connected  with  the  par- 
ties which  are  an  inducement  to  a  marriage,  shall  be  en* 
forced  against  those  who  make  them,  as  if  they  were 
actoally  true. 

Plank  gave  a  warrant  of  attorney  to  Staines,  the  sheriff,  a  ie?tti  dcmftna 
to  confess  a  judgment;  but  with  a  defeasance,  that  no  defeated.^^ 
judgment  should  be  entered  up,  unless  there  was  a  de- 
fault in  payment  before  the  S6th  of  June :  before  that 
day  Plank  had  become  a  bankrupt,  the  sheriff   was 
obliged  to  pay  the  debt  for  Plank,  for  which  this  was 
given  as  a  security,  but  the  sheriff  had  not  paid  before 
the  act  of  bankruptcy. 
Lord  K^yoD,  C.  J.  Although  this  case  is  new  in  spe- 
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cie,  the  principle  oo  which  it  must  be  decided  has  been 
settled  in  a  variety  of  cases. — It  is  perfectly  clear  that  a 
mere  contingent  debt  cannot  be  proved  under  a  commis- 
sion of  bankrupt;  Imt  if  there  be  a  legal  debty  though  liabU 
to  he  defeated  afterwards  on  a  contingency^  it  may  he 
proved  under  the  commission.     For  that  reaaony  it  fre" 
quently  happens^  that  a  trader  who  wishes  to  secure  a 
provision  for  his  wife  and  family  in  case  of  his  insolvent 
ctjy  on  his  marriage  gives  a  bond  to  trusteesy  payabk 
immediately ;  and  then  in  the  event  of  his  subsequent 
bankruptcyy  the  bond  being  forfeited  at  law,  may  be 
proved  under  the  commissiony  because  there  is  a  legal  dAt. 
This  principle  has  been  so  long  and  so  clearly  settled 
that  it  cannot  now  be  shaken,  and  on  examination,  it 
will  be  found   that  all  the  cases  are  reconcileable  with 
it.     In  this  case,  therefore,  if  there  had  been  a  legal 
demand,    before    the    defendant's   bankruptcy,    though 
liable   to  be  afterwards  defeated  by  a  conting^icy,  it 
might  have  been   proved   under  the   commission.    If, 
indeed,  the  judgment  had  been  entered  up,  so  that  by 
relation  it  would  have  referred  back  to  a  day  prior  to  the 
act  of  bankruptcy,  then  the  debt  might  have  been  proved 
under  the  commission.     But  this  was  a  mere  contingent 
debt  at  the  time  of  the  defendant's  bankruptcy  ;  judg- 
ment was  not  to  be  entered  up  unless  default  should  be 
made  in  payment  of  the  two  sums  on  a  day  subsequent 
to  the  bankruptcy  ;  and  therefore  this  debt  could  not  be 
proved   under  the  commission.     The  statute  7  Geo.  1. 
only  applies  to  cases  where  a  legal  debt  is  created  before 
bankruptcy,  though  the  day  of  payment  is  postponed 
until  afterwards.    Per  curiam.  Rule  discharged.   Staines 
.  and  Planky  8  T.  R.  386.  1797. 

Lord  Redesdale  had  made  the  following  observation 
upon  what  Lord  Kenyon  advanced  in  the  last  case  upon 
marriage  settlements. 

His  lordship  now  took  occasion  to  observe,  "  that  Lord 
Kenyon  merely  meant  to  say,  that  a  debt  of  this  de- 
scription might  be  so  framed  as  to  be  proveable  on  the 
insolvency,  but  that  it  was  merely  a  dictum  not  necessary 
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to  the  decision  of  the  case,  and  pronounced  by  Lord 
Kenjon,  after  his  lordship  had  been  long  out  of  the  habits 
of  practice  in  a  court  of  equity."  Note  to  Matter  of 
Meakauy  Sch.  and  Lef.  180    1809. 

He  will  know  very  little  of  bankrupt  law,  who  con- 
fiDes  his  knowledge  of  it  to  the  practice  of  a  single  court. 
See  the  jurisdiction  of  the  courts,  antey  p.  6. 

Lord  Kenyon's  doctrine  may  be  true ;  but  it  is  far  too 
general  to  be  useful,  or  even  to  be  intelligible. 

Many  debts  may  be  recovered,  both  in  law  and  equity, 
if  the  debtor  continues  solvent,  which  cannot  be  proved 
Id  bankruptcy,  as  voluntary  bonds,  or  bonds  given  to  a 
kept  mistress;  because  these  bonds  were  not  given  for  a 
just  and  due  debt,  according  to  the  21  J.  1.  c.  19.  «•  9. 
See  voL  I ,  Cases  under  5  Geo.  2.  c.  30.  s.  IS. 

It  appears  from  an  examination  of  the  preceding 
cases,  that  the  only  way  for  a  woman  to  secure  her  pro- 
perty, who  is  going  to  marry  a  trader,  is  to  have  it  con- 
veyed to  trustees  for  her  separate  use,  or  if  it  is  necessary 
that  the  husband  should  have  the  command  of  the  inter- 
est till  his  failure,  that  the  trustees  should  pay  him  the 
rents,  profits,  and  interest  till  his  insolvency  or  bankrupt- 
cy, and  afterwards  to  the  wife  for  her  separate  use. 
That  is  good  according  to  the  judgment  in  Lockyer  v. 
Savage^  ante^  p.  290. 

In  every  other  case  of  settlement  under  these  decisions 
the  wife  can  only  have  a  dividend  ;  and  it  is  very  uncer- 
tain and  unsettled  whether  she  shall  have  the  benefit  of 
any  dividend,  or  to  what  extent. 

If  a  woman  marries  without  any  settlement,  then,  in^  Wife*f  pro- 
case  of  her  husband's  bankruptcy,  the  assignees  must  re-  ^^* 
ceive  the  rents  of  her  real  property  during  his  life,  but 
no  longer.     All  her  property  standing  in  her  name,    in 
the  funds,  or  upon  mortgage,  or  debts  due  to  her  before 
marriage,  pass  to  the  assignees  by  the  general  assignment. 

Sir  William  Grant  has  decided  that  these  survive  to 
the  wife,  if  the  assignees  do  not  recover  them  before  the 
death  of  the  husband.     Mitf(yrd  v.  Mitfordy  9  Ves,  87. 

See  my  observations  upon  that  case,  in  vol.  1. 
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The  husband's  interest  in  the  wife's  real  estate  ought 
to  be  conveyed  by  a  bargain  and  sale  to  the  assignees, 
or  they  could  not  recover  the  rents,  or  make  a  title  to  a 
purchaser. 


THE  PROOF  OF  DEBTS  UNDER  COMMISSIONS  AGAINST 

PARTNERS. 

The  law  of  bankruptcy,  in  the  cases  of  partners,  has 
been  very  fully  considered  in  a  former  part  of  this  vo- 
lume. 

It  remains  only  for  me  to  state  and  explain  a  few  cases 
of  proof  of  debts,  which  are  peculiar  to  joint  or  separate 
commissions  against  partners. 

He,  who  has  a  joint  and  several  bond,  or  a  joint  and 
several  note,  from  two  or  more  partners,  and  they  are  all 
bankrupts,  may  elect  whether  he  will  prove  against  the 
joint  estate,  or  against  each  of  the  several  estates  ;  bat  he 
cannot  prove  against  all,  both  joint  and  several.  J^xparte 
Rowlamtson.  3  P.  Wma.  406.  1736. 

See  antCy  41,  et  seq.  the  cases  collected  upon  that  sub- 
ject. 

And  where  a  debt  is  so  secured  by  dijBFerent  instru- 
ments, that  the  whole  are  bound,  and  each  individual  is 
bound,  then  the  case  is  in  effect  the  same  in  bankruptcy, 
as  if  they  had  been  jointly  and  separately  bound  by  the 
same  instrument. 
Joint  debt  and  fiut  if  two,  three,  or  more  are  bound  jointly,  and  one  or 
debt.  *  some  only  are  bound  separately,  then,  /  thinks  the  creditor 
may  not  only  have  the  benefit  of  the  joint  security,  but 
of  each  separate  security  he  possesses. 

The  law  upon  this  subject  is  far  from  being  settled  iu 
so  satisfactory  a  manner  as  could  be  wished;  I  shall 
therefore  examine  the  cases  according  to  their  dates. 

Where  a  creditor,  Rice  Vaughan,  had  a  joint  bond  from 
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three  partners,  Stainer,  Jones,  and  Prestland,  and  also  a 
separate  bond  for  the  same  debt  from  Stainer,  Lord  King 
permitted  Vaughan  to  prove  his  debt,  and  receive  a  di- 
vidend both  from  the  joint  estate,  and  from  the  separate 
estate  of  Stainer.  Rice  Vaugharia  caae^  17S2,  cited  in 
Exparte  Rowlandson^  3  P.  Whm.  406.  1735. 

Where  this  was  cited  in  the  case  of  a  joint  and  .separate 
bond,  Lord  Talbot  observed  this  difiTerence  between  the 
cases:  *^  in  that  which  had  been  cited,  there  was  a  single 
bead  given  as  a  collateral  security  by  one  of  the  partners 
only;  but  in  the  principal  case,  the  bond  was  not  only 
for  the  same  debt,  but  given  by  both  the  parties ;  and 
the  plea  in  abatement  would  have  been  proper,  had  the 
bond  been  sued  at  the  same  time  both  as  a  joint  and  seve* 
ral  bond,  which  cannot  be  where  there  is  only  a  separate 
hmdr  Ibid. 

This  great  and  fundamental  distinction  I  have  never 
seen  taken  notice  of  afterwards ;  see  my  observations 
opon  it,  ante  J  p.  43.  > 

The  next  case  is  Exparte  CloweSy  2  Bro.  595,  and  dif-  Sepamte  debts 
ferently  stated  in  Coke  265  ;  but  the  difference  is  not  ma- 1^^^^  ^^  ^* 
terial. 

Liverey,  Hargrave,  Anstie,  Smith,  and  Hall,  were  part- 
ners. 

Liverey  and  Hargrave  were  indebted  to  Clowes  in  three 
several  bonds,  by  which  they  were  jointly  and  severally 
bound  to  him. 

The  partners  having  come  to  some  arrangement  in 
iheir  dealings,  came  at  the  same  time  to  an  agreemei^t, 
that  the  debts  then  due  on  the  bonds  and  notes  of  Liverey 
aod  Hargrave  should  be  transferred  to,  and  from  thence- 
forth be  considered  to  be,  the  debts  of  the  five  partners 
jointly ;  and  their  joint  fund  were  in  fact  benefited  by 
such  junction  of  funds. 

Clowes  petitioned  that  he  might  prove  at  his  election, 
either  under  the  joint  estate  of  the  five,  or  under  the  se* 
parate  estates  of  Livesey  and  Hargrave. 

Lord  Thurlow  is  made  to  say  in  Browne^  (no  reason  is 
Siven  in  Cooke,)  that  as  the  money  was  admitted  by  all 
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the  partners  to  have  come  to  the  use  of  the  joint  fond,  it 
would  entitle  the  creditors  to  consider  themselves  as  joint 
or  several  creditors,  and  therefore  to  prove  against  the 
joint  or  separate  estates :  it  being  a  joint  debt,  in  respect 
to  its  having  come  to  the  joint  use,  and  separate  from  the 
nature  of  the  security.    2  Bro.  595.  CookCy  265.  1789. 

The  reason  here  is  very  delusive  and  erroneous. 

It  being  applied  to  the  use  of  the  partnership  is  not 
sufficient  to  make  it  a  joint  debt — 

But  itmustbe  adopted  by  the  partnership  as  a  jointdebt; 
and  then  the  adoption  of  it,  one  would  think,  ought  also 
to  be  communicated  to  the  separate  creditors,  and  ought  to 
be  assented  to  by  them.  Until  it  was  so  assented  to, 
the  joint  creditors  would  have  a  right  to  say,  that 
though  the  partners  had  designed  to  make  you  joint  cre- 
ditors with  us,  yet  it  was  only  a  design  or  intention  rest- 
ing in  their  breasts,  and  until  it  had  amounted  to  a  con- 
tract, you  can  only  avail  yourselves  of  your  original 
securities.  Lord  Eldon  has  explained  this  by  saying 
that  when  this  was  adopted  as  a  debt,  it  was  upon  the 
implied  condition  that  the  minor  securities  should  be 
given  up. 

In  the  neict  case,  a  single  trader  having  given  his  bond 
to  a  creditor,  took  in  two  partners ;  they  brought  no 
property  into  the  trade.  Jackson,  the  creditor  by  the 
bond,  petitioned  to  prove  it  under  the  joint  estate. 

Lord  Thurlow  then  said,  'Mf  I  can  come  at  it  in  any 
manner,  I  will.  For  that  reason  I  asked,  if  any  interest 
had  been  paid  upon  that  bond  by  both  :  for  if  so,  I  should 
have  considered  it  as  adopting  the  debt,  and  making  the 
partnership  liable  to  it. — Then  I  could  do  it  consistently 
with  the  principle.  If  they  have  in  any  way  considered 
the  debt  as  a  joint  debt,  I  will  understand  it  so — as  it 
ought  to  be  ;  for  if  one  man,  having  debts,  takes  another 
into  partnership  with  him,  a  very  little  matter  respecting 
those  debts  will  make  both  liable. — Let  it  stand  over,  to 
see  if  you  can  fasten  it  in  any  way  upon  both,  which  I 
should  be  glad  to  do."  Exparte  Jackson^  1  Vea.  Jun. 
131.  1809. 
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Lord  Tharlow  sa js,  that  a  very  Utile  matter  will  make 
both  liable;  but  surely  that  little  matter  must  be  so  much 
as  would  have  made  them  jointly  liable  to  have  paid  the 
whole  in  an  action  at  law,  or  in  a  suit  in  equity ;  upon  no 
other  principle  ought  there  to  be  a  proof  in  bankruptcy. 

Carson  and  Gordon  were  in  partnership  as  apotheca-  ^  ^^^^  ^"i^a  hf 
ries,  they  afterwards  entered  in  partnership  with  Whincup  and  •cceptmi 
and  Griffin,  as  turpentine  manufacturers.    They  drew  a  ^^  *^'>  or  by  all 
bill  upon  Whincup  and  GriflSn  payable  to  their  own  order, 
aodindorsedit  to  La  Forest,  the  petitioner,  who  discounted 
it  and  gave  cash  for  it.    The  bill  was  accepted  by  Whin* 
cap  and  Co. 

A  commission  was  taken  out  against  the  four  partners. 
La  Forest  petitioned  to  prove  against  the  joint  estate  of 
the  drawers,  and  also  against  the  joint  estate  of  the  ao* 
cepton. 

Lord  Rosslyn  ordered  that  the  commissioners  should 
enquire  whether  the  petitioner  knew,  at  the  time  he  re* 
eeived  the  bill,  that  the  drawers  were  partners  with  the 
acceptors :  if  he  knew  of  such  partnership,  then  he  was  to 
be  at  liberty  to  apply  to  the  court,as  he  should  be*advised» 
for  further  directions ;  but  if  he  did  not  know  it  at  the 
time,  be  should  then  prove  and  receive  dividends  from 
each  joint  estate.  Exparte  La  Fweet^  Cooke  266.  1797. 

Marsh  was  partner  with  William  and  John  Hoghton  ai 
grocers.  The  petitioner,  Benson,  sold  them  goods,  for 
which  he  received  a  bill  in  payment,  drawn  by  Marsh, 
payable  to  Hoghton  and  Co.  and  indorsed  by  them  ;  it 
was  drawn  upon  and  accepted  by  Addis.  They  all  became 
bankrupts.  Benson,  the  petitioner,  did  not  know  that 
Marsh  was  a  partner  with  Hoghton.  Lord  Rosslyn  or- 
dered that  he  should  prove  and  receive  dividends,  both 
from  the  separate  estate  of  Marsh  and  from  the  partner- 
ship  estate,  they  being  liable  respectively  as  drawers  and 
iadoraers.    Exparte  Benson j  Cooke  268.  1798. 

These  two  cases  are  pregnant  with  the  conclusion,  that 
the  judgment  would  have  been  different,  if  the  bill-holder 
had  known  that  the  drawers  and  aeeeptors  formed  one 
partnership. 

VOL.  u.  X 
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Lord  Rosslyn  does  not  say  what "«? oold,  is  that  cue, 
have  been  the  coftsequence,  but  they  were  to  come  to  Mb 
for  flirther  directions. 

I  cannot  find  any  decisi(Mi  upon  ike  sufageot,  when  the 
biU-holder  knew  at  the  time  he  receiTed  die  bill  that 
some  of  the  parties  liable  formed  part  of  a  grett^  firm. 
And  I  have  sought  in  yaiu  both  for  authority  and  a  prin- 
ciple why  that  knowledge  should  make  a  difference. 

It  surely  would  not  be  a  bar  to  two  aetioDS  at  law  at 
the  same  tio^e.  It  is  not  the  case  of  a  joint  and  separate 
bond,  but  it  is  like  Rice  Taaghan's  case,  where  there 
was  a  security  of  all  jointly,  and  the  security  of  one  se* 
parately. 

If  every  partner  had  made  himself  liable  separately 
by  the  drawing  or  Ae  indorsement  of  the  biH,  and  the 
whole  by  acceptance,  then  it  might  be  contended  that  it 
was  a  joint  and  scfMtrate  security — And  the  holder  must 
have  the  Action  of  all  the  separate  estates,  or  the  joint 
estate  alone. 

But  this  must,  I  think,  be  undeniable,  ttat  wifli  or 
without  knowledge  he  must  have  tfie  benefit  of  as  many 
proofii  in  bankruptcy  as  he  could  have  had  actions  at 
few  at  the  same  time  upon  the  bill.  See  Bspatte  Bon* 
boituSy  po^t. 

Kirk  was  indebted  to  Sir  Robert  Peete,  for  goodssdd; 
he  afterwards  went  into  partner Aip  with  Ford.  The  part- 
ners became  bankrupts.  Sir  Robert  Peele  petitioned  to 
prove  against  the  joint  estate. 

There  was  contradictory  evidence,  whether  this  debt 
was  assumed  by  the  partners. 

Lofd  Eldon  said  that  such  an  agreement  would  not  bind 
the  creditors  at  law ;  but  it  rs  said,  it  binds  all  creditors 
in  bankruptcy.  He  referred  it  to  the  commissioners,  to 
inquire,  whether  this  debt  had  been  assumed  on  account 
•f  his  stock  in  trade,  with  the  knowledge  and  assent  of 
Pord  the  partner.    Exparte  Peek,  6  Fes.  608.  ItW. 

Where  the  petitioner  had  sold  goods  to  each  of  tm^ 
partners  separately,  and  tiSey  gave  him  their  joint  accept- 
ance for  the  sum  of  their  several  debts. 


tiiejr  appikd  to  prove  under  eiMsh  sepBthUS  estate. 
Lord  Eldon  said,  clearly,  th^y  must  give  ^  the  bill,  and 
thai  being  admitted,  hiti  lordship  made  the  order,  observ- 
iag  that  it  would  bear  an  argument  whether  they  weri^ 
not  concluded  by  the  joint  security,  but  he  thonght  they 
migbt  resort  to  the  original  debt.    Ewparte  Lobby  7  Ve^i 

m.  IMS. 

Rogers  was  in  business  as  a  merchant  on  his  own  ac- 
toQat,  he  waa  also  in  partnership  with  Blake  and  Purnell ; 
t  separate  ocnuaission  issued  against  bim :  under  that 
commission,  Atwood  and  Co.  bankers^  proved  a  debt 
o!dOy126L ;  a  joint  commission  issued  also  against  Ro- 
gers, Bldke,  and  Purnell :  under  tbat  commission,  AU 
wood  and  Co.  proved  a  debt  of  97,0112.  The  proofs, 
Hsder  both  commissions,  were  for  money  advanced  upon 
iotes  and  bills. 

The  joint  creditors  petitioned  that  the  proolh  under  the 
jomtcomauattoamigbt  be  expunged,  as  they  were  proved, 
under  the  separate  commission,  tbat  Rogers  bad  drawn 
in  his  own  naise,  and  indorsed  them  in  tiie  name  of  the 
company,  witbMt  the  prtvity  of  PurneD,  and  had  applied 
^  proeeeds  to  his  own  use. 

Lord  Elilotf  said,  that  if,  under  tiie  circum^anoes,  tlM 
P^rty  taklBg^tbe  paper  can  be  eoniMered  as  b^ngadver* 
^Bei  m  Iha  tmtafs  of  the  transaction ;  that  it  was  not  in** 
^^sd  to  hie  a'partnersbfp  proceeding :  as  if  it  was  for  an 
<Qteoedent  dfibii- ptiMa  fcuke^  It  will  not  bh^l  them ;  but 
it  wm,  if  you  can  Aew  pi^VioUs  authority,  or  subsequent 
Approbation  raising  an  inference  of  previous  positivo 
luiftority. 

He  tbongbt  that  PumeU^s  dissent  ooold  not  be  proved 
by  hEiB  own  aittdavit 

UpM  the  other  poiBt,  whether  the  proof  ought  to  stand 
as  a  debt  against  both  the  joint  and  the  sepatate  estates. 

Tfaevo  have  been  many  cases,  particularly  in  Aebaak* 
niptcy  of  Burton^  Forbes,  aad  Gregory,  where  three  or 
more  paitnersy  being  also  eon<9snied  m  otiier  trades,  the 
paper  of  one  trm  wai  given  to  the  crediters  of  anotbor^ 
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« 

aud  the  J  were  permitted  to  take  dividadB  from  both 
estates.     ExparU  Bonbonua,  8  Ves.  540.  1803. 

It  is  not  stated  what  was  ordered  in  this  case ;  and  no 
observation  or  objection  is  here  made  that  the  holder  of 
the  bill  knew  that  Rogers  was  one  of  the  partnership. 
It  must  be  presumed  they  knew,  as  they  were  banken 
at  Bath,  and  the  partners  were  insurance-brokers  at 
Bristol. 

But  one  great  question  was,  whether  the  indorsement 
of  the  partners  was  given  under  such  circumstances  ss  to 
bind  the  partners. 

If  so,  we  may  conclude  that  Lord  Eldon  thought  the 
bill-holder  might  have  the  baiefit  of  both  estates,  though 
he  knew  they  were  all  partners. 

I  know  that  Lord  Rosslyn's  cases  have  raised  a  mys- 
terious notion  that  he  cannot ;  but  if  he  cannot,  J  miut 
leave  it  to  others  to  explain. 

d^JT'u^r*"     ^^^*  P"<^«»  ^^^^^  ^^  Gilbert,  were  jointty  inter- 

other  partnen,  ested  in  the  cargo  of  a  ship.    Ford  was  a  rope-maker. 

and  Lcc^ptoTT"  P^i^®  ^^^  Cross  wcre  partners  as  ship-brokers.    Ford 

oarrj  oo  dit-     drcw  a  bill  upou  Prico  and  Cross,  in  favour  of  Winslay, 

bolder  of  the    for  goods  Supplied  for  the  adventure,  which  they  ac« 

und"'he?r"'^*  cepted.    Wiuslay  knew  that  the  drawer  and  acoepton 

eetatet,  though  Were  jointly  interested.    Ford,  Price,  and  Gross,  all  be- 

we)l7oTnUy^    Came  baukrupU.    Lord  Eldon  held,  this  was  a  douUe 

iatere^ted.       Security,  and  that  the  holder  might  prove  against  the 

separate  estate  of  Ford,  and  the  joint  estates  of  Price  and 

Cross.      Eaparte  Walker^  and  Esparte  Winday^   1 

Ro9ey  441. 

If  Gilbert  was  solvent,  an  action  might  ha?e  been 
brought  also  against  him  and  the  bankrupts ;  or  if  there 
was  no  joint  property,  and  he  was  a  bankrupt,  there 
might  have  been  a  proof  also  against  him  for  goods  sold 
and  delivered. 

This  case  differs  from  all  yet  decided  upon  the  sub* 
ject.  Goods  sold  to  a  partnership  of  four.  The  seller 
receives  as  payment,  or  security  for  payment,  a  bill  by 
one  partner  drawn  upon  two  of  the  partners^  which  is 
accepted  by  them.     Upou  fiiilure  of  payment  by  the 
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Acceptors,  it  could  not,  I  think,  be  doubted  but  the  seller 
of  the  goods  might  have  had  three  actions,  viz.  against 
the  four,  the  firm,  and  against  the  drawer,  and  the  accep- 
tors of  the  bill.  It  is  quite  diflPerent  from  a  joint  and 
several  note  or  bond  given  by  the  four.  In  these  actions 
in  a  court  of  law,  the  holder's  knowledge  and  ignorance 
that  the  parties  to  the  bill  were  partners  in  the  firm,  and 
the  circumstance  of  their  carrying  on  a  distinct  trade, 
would  have  been  quite  immaterial. 

Hitchcock,  Groves,  and  De  Prado  were  tieders  at  Ooodi  told  to  a 
Hull,  under  the  firm  of  Peter  Groves  and  Co.     De  Prado  K"*bfn  u 
resided  in  London.    Groves  was  a  minor.     Keys  sold  ^ra^"  ^y  <^< 
goods  to  Peter  Groves  and  Co.  to  be  paid  for  by  an  ap»  pMte^artn4f 
proved  acceptance.     Peter  <7roves  and  Co.  drew  a  bill 
upon  De  Prado  in  London,  which  was  accepted  by  him. 
Keys  received  it,  being  ignorant  that  De  Prado  was  one 
of  the  firm.     The  firm  became  bankrupt.    Groves  was 
an  infant.    Separate  commissions  were  sued  out  against 
Hitchcock  &nd  De  Prado. 

The  assig'uees  of  Hitchcock  and  the  assignees  of  De 
Prado  had  respectively  possessed  themselves  of  joint  pro- 
perty, and  an  order  was  made  under  each  commission 
that  they  should  keep  distinct  accounts.  Keys  received 
a  dividend  under  the  joint  estate  under  Hitchcock's 
commission,  and  also  a  dividend  from  the  joint  estate  in 
the  hands  of  the  assignees  of  De  Prado.  He  had  proved 
under  the  separate  estate  of  De  Prado,  and  Lord  £ldon 
ordered  that  proof  to  be  expunged :  be  observed,  the 
holder  of  the  bill  of  exchange,  modelling  his  proof  upon 
the  right  which  the  law  gave  him,  either  of  confining  his 
claim  to  the  visible  members  of  a  partnership,  or  of  ex- 
tending it  to  the  dormant  partner,  has  made  a  deliberate, 
and  I  think,  a  conclusive  election.  Adopting  the  aggre- 
gate liability  of  all  his  debtors,  he  is  excluded  now  from 
resorting  to  them  individually.  Exparte  Liddel  in  re 
De  Prado,  2  Bose,  i*.  1814. 

In  this  case  he  had,  in  fact,  only  a  dividend  from  the 
joint  estate  of  the  firm,  for  it  was  the  same  to  the  cre- 
ator whether  be  received  the  two  dividends  from  the 
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joint  estate  so  divided,  or  one  dividend,  if  tbe  whole 
joint  estate  bad  been  collected  under  one  of  the  aepfi* 
rate  commissions ;  and  as  he  was  ignorant  that  De  Prado 
was  one  of  the  firm,  I  cannot  see  any  reason  why  be 
shoidd  not  have  the  benefit  of  the  security  from  Da 
Prado's  acceptance,  or  of  a  dividend  from  his  separate 
estate. 

I  cannot  distinguish  it  in  principle  from  the  followiog 
case: — 
five  PCI90BS  im  Five  persons  trading  together  under  the  Qr m  of  Cooke 
S!I[!?  «'Ijii?'two  "»d  Co.  drew  a  bill  of  exchange  on  two  of  the  memberi 
ofthepftrtnerf  of  their  co-partneTsbip,  who  c«y*ried  on  ft  4istiiict'trade 
dutinct^trade,  ^  Harrisou  and  Gossa  The  bill  w^  accepted,  ne^ 
theboiiierofthe  tiated,  and  in  the  cousse  of  oirculatioo  oame  into  tiie 

bill  omy  proTe 

^ffaintt  hoth      hands  of  the  petitioner  without  ^nj  Imow ledge,  on  hif 
^'»^»  part,  of  the  connection  between  the  pfurtiaa ;  be  there- 

fore contended  that  be  bad  ft  right  of  j^opf  I^ojtb  agfunit 
the  drawers  and  acceptors. 

The  Lord  Chancellor  observing,  that  tfce  fsaae  of  & 
parte  Liddel  was  singular  in  its  circumstances,  ai^  iaope- 
rative  upon  the  present  inraa  of  opioioa,  tba/t  t|ie  peti- 
tioner, being  ignorcmt  of  the  connection  of  the  p$trtie«, 
was  entitled  to  prove  against  both  estates.  Eopparte 
Adam  in  re  Oooke^  8  Hose,  36.  1  F^s,  and  Bfu.  493. 

In  this  case  the  holder  of  the  bill  could  dearly  hav« 

bad  two  separate  and  distinct  actions  ^t  the  same  time, 

against  the  five  as  drawers,  and  agcuast  the  two  af 

acceptors. 

whtraonapart.     Samuel  Cooke  drew  a  bill  of  excbimge  upop  Hanriio* 

the  fim%hr"  ^^  ^«-  w^i^  ^ey  accepted.    The  firm  of  Harrifion 

accept,  the        and  Co.  cousisted  of  Cooke  himaelf  and  four  others ; 

bill,  who  has    ^^7  became  bankrupts.    Cooke   was  not   a  distiBct 

knowicd^^that  trader.    The  holders  w^e  bankers,  with  whom  Cooke 

one  of  the  firm,  kept  his  private  account ;  tbey  diqcoiuited  the  bill  for 

^"nlt'utV     Cooke,  they  proved  it  under  the  joint  estate,  and  applied 

i^tatei.  to  the  chancellor  to  be  permitted  also  under  the  separate 

estate  of  Cooke  the  drawer. 

The  Lord  Chaacell<Nr. — Where  the  obj^t  appears  to 
be  fo  givfi  the  bill  a  qhftracter  of  respeotabUity  by  sucb 
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distrtbuiioii  of  the  names  of  a  partaersbip,  the  court  has 
saidy  that  the  parties  to  such  an  arrangeoieiit  shaU  not 
avail  themsetves  of  it,  against  their  knotrledge  of  the 
method,  in  which  &e  obligation  of  the  firm  onght  regu* 
larly  io  be  created. 

There  is  nothing  that  seems  to  me  (o  bring  Urn  withm 
the  principle  of  the  cases,  or  of  the  distinction  which  I 
recognized  in  Exparie  Walker^  (jmie^  p.  808.)  in  aU  the 
antecedent  cases,  the  individuals  had  subdivided  them* 
selves  into  distinct  partnerships;  fliere  was  a  recogttiaed 
stock,  against  which  the  credit  was  to  operate. 

In  none  of  them  was  the  person  against  whose  estate 
the  second  proof  was  permitted  to  attach,  identified  in 
his  character  as  a  trad^  with  the  parto^ership  of  winch 
he  was  a  member.  Exparte  Biggin  die  matter  x){  Har" 
nmn^fiIUm,Srr.  1814. 

This  is  the  first  time  thatareawm  iias  beea  given,  why 
the  partj  to  a  bill  shonld  not  have  flie  b€ftiefit  of  both  Wh 
eurities. 

If  all  the  parkiers  in  the  fitm  consent  to  the  accept* 
aaee  of  a  bill  drawn  by  one,  no  one  can  say  that  h^  is 
eidier  defranded  or  injured,  and  the  payee  of  fiie  bill 
cannot  be  said  to  be  a  particeps  crifnmiSy  either  witii  a 
reference  to  moral  or  legal  justice.  Ignorance  or  know- 
ledge of  the  connection  of  the  parties  in  a  court  of  law, 
would  be  perfectly  immaterial,  and  one  action  would  be 
DO  bar  to  the  other. 

If  the  payee  or  the  first  indorsee  have  a  knowledge 
tiiat  all  the  parties  are  connected,  surely  if  he  indorses 
to  another,  who  has  np  such  knowledge,  the  latter  in*^ 
dorsee  may  have  the  benefit  of  both  proofs.  j9r  if  the 
payee  or  the  first  indorsee  has  no  knowledge  of  the  con- 
nection, and  he  indorses  to  one  who  has  such  knowledge, 
will  he  be  precluded  from  both  proofs?  He  has  been  no 
party  to  the  irregular  creation  of  the  obligation. 

These  are  new  cases,  in  which  I  think  there  is  a  diffi- 
culty to  preserve  codsistency. 

But  this  case  is  confirmed  by  Lord  EWon,  in  the  case 
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of  exparte  the  Bank  qf  England^  stated  after  tbe  follow- 
ing observation^. 

Thia  is  not  the  joint  security  of  all  and  the  separate 
security  of  each.  The  bankers  had  not  the  election  of 
proving  under  the  separate  estates  of  the  four  othen; 
The  dividends  under  these  four  estates  might  have  beeo 
much  more  productive  than  the  dividends  under  the 
joint  estate  and  Cooke's  separate  estate. 

It  was  clearly  the  intention  of  all  the  parties  that  the 
bankers,  in  addition  to  Cooke's  security,  should  have  tbe 
security  of  the  firm. 

It  cannot  admit  of  a  doubt  but  they  might  hs?e 
brought  an  action  against  Cooke,  the  drawer,  alone,  and 
also  an  action  against  the  whole  as  acceptors.  One 
action  would  have  been  no  bar  to  the  other. 

This  is  a  subject  peculiarly  within  the  jurisdiction  of 
a  court  of  law.  Suppose  Cooke  had  obtained  his  certi- 
ficate, and  an  action  was  brought  against  him,  and  he 
pleaded  his  bankruptcy,  surely  a  court  of  law  must  then 
decide  whether  the  bill  ought  or  not  to  have  been  proved 
under  his  commission ;  and  if  not,  one  would  think  it 
would  follow  that  the  action  might  be  maintained  against 
Cooke,  notwithstanding  his  certificate;  if  such  actios 
were  barred  by  the  certificate,  then  I  think  the  coait 
must  conclude  that  it  ought  to  have  been  proved  under 
his  separate  estate. 

If  it  had  been  a  joint  and  several  bond,  or  a  Joint  and 
aev^al  note  by  a  number  of  partners,  a^  of  whom  had 
become  bankrupt^,  and  the  creditor  had  proved  against 
the  joint  estate,  the  creditor  could  not  afterwards  bring 
any  8q>arate  action,  because  the  proof  would  be  consi- 
dered in  a  oourt  of  law  as  a  joint  action. 

Gnaves,  Sharp,  and  Fisher  indorsed  a  bill  over  to 
Fisber,  their  partner,  who  was  also  a  distinct  trader,  and 
kept  a  separate  account  with  the  Bank  of  England. 
Fisher  there  discounted  the  bill  and  indorsed  it 

The  Bank  now  applied  to  prove  against  both  estates. 
Th0  knowledge  of  the  partnership  of  the  parties  was 
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admitted ;  but  a  distinction  was  taken  between  ttis  and 
the  cases  regulating  this  species  of  proof,  viz.  that  the 
Bank  discounting  only  for  those  who  keep  accounts  with 
them,  always  require  the  indorsement  of  their  customer ; 
that  although  Fisher's  name  was  included  in  the  indorse- 
ment of  Graves,  Sharp,  and  Fisher  ;  yet  the  practice  re- 
quired his  individual  indoraement,  and  thereby  expressly 
mised  a  bargain  for  a  double  security. 

The  Lord  Chancellor  was  opinion,  that  the  practice 
of  the  Bank  did  not  vary  the  nature  of  the  bill,  from 
what  it  substantially  was,  a  joint  and  several  security; 
which  in  bankruptcy  was  confined  in  its  proof  to  a  right 
of  election  against  the  joint  or  the  separate  estate.  In 
all  the  cases,  in  which  the  holder  had  been  allowed  to 
avail  himself  of  his  security,  to  the  extent  of  its  apparent 
liability,  there  had  been  either  an  ignorance  of  the 
union  of  the  parties  in  one  partnership,  or  a  subdivision 
of  them  into  distinct  trading  establishments.  Unless, 
therefore,  this  case  could  stand  upon  the  circumstance  of 
Fisher  being  a  distinct  trader,  it  could  not  stand  at  aU ; 
and  that  circumstance  resolved  itself  into  nothing  more 
than  a  resort  to  his  separate  estate,  which  resorting  at 
the  same  time  to  the  joint  estate,  a  creditor  was  not  en- 
titled to  in  bankruptcy.  The  petitioners  must  therefore 
elect.    Exparte  the  Bank  of  England,  2  Rose  88.  1814. 

Tt  cannot  be  doubted  but  the  Bank  of  England  might 
have  brought  aetions  against  the  firm,  and  also  against 
Fisher ;  and  having  elected  to  prove  against  one  estate, 
they  certainly  might  bring  an  action  against  the  other 
party,  and  have  the  question  decided  in  a  court  of  law. 

Though  the  Bank  of  England  had  knowledge  that 
Fisher  was  a  partner  in  the  firm,  yet  it  is  stated  in  the 
case  that  he  was  a  distinct  trader. 

Lord  Rosslyn,  who  was  the  first  suggester  of  this 
extraordinary  law,  admitted  the  holder  of  the  bill  to 
prove  under  both  estates,  if  he  was  ignorant  of  -  the 
connection,  though  there  were  no  distinct  trades.  See 
an^,  S05. 

So  the  distinct  trades  seem  now  to  be  immaterial* 
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caae  lalftljr  ooeurrad  witiiia  my  expesrience :  two 
partners  were  joibtl  j  indebted  in  a  large  som,  for  wliich 
one  of  them  mortgaged  Us  fleparate  e0taite»  and  cove- 
nasted  also  to  pay  ihe  debt  as  a  collateral  secttvity ;  tbej 
became  bankrupts :  the  creditor  wished  to  pro¥e  against 
the  joint  estate  the  whole  debt,  and  tp  hare  also  the 
benefit  of  the  mortgage ;  but  upon  the  authority  of  these 
cases  we  held,  that  he  mtist  make  his  eleetion^  whether 
he  woald  have  the  benefit  of  the  joint  estate  solely,  and 
relinqoifldi  the  mortgaged  premises,  and  if  he  resolved  to 
rely  upon  the  mortgaged  premises,  he  must  prove  the 
deficiency  under  the  separate  estate  only.  He  was  flie 
petitioaiag  creditor  in  the  joint  commission. 

But  if  the  parties  had  continued  solvent,  it  cannot  be 
doubted  but  he  might  have  bad  two  actions  Mid  a  bill  ifl 
equity  to  fiMeciose  all  at  onoe. 

This  case  has  also  occurred :  A.  gaaiantsed  the  debt 
of  B.  goods  being  sold  to  him  at  three  months  credit,  aid 
b^ore  the  debt  was  payable  became  the  partner  of  B. ; 
the  debt  when  ^he  was  not  paid,  and  the  two  partners 
became  bankrupts,  and  a  joint  commission  was  takes 
out  against  them. 

The  creditor  has  clearly  a  right  to  prove  against  the 
separate  estate  of  A.  the  guarantee,  and  he  hae  also  a 
fight  to  prove  against  the  separate  estate  of  B.     A.  and 
B.  by  their  own  aots  oaaoot  discharge  themaelves  of 
their  .respective  liabilities ;  but  if  they  have  adopted  thif 
debt  as  a  joint  debt,  then  the  creditor  will  have  his  elec- 
tion to  resort  to  the  joint  estate.     He  had  bo  right  to 
bring  a  joint  aotion  against  them ;  and  he  conhl  not  have 
proved  against  the  joint  estate,  if  they  had  not  adopted 
bis  debt;  if  he  elects  then  to  prove  against  the  joint 
estate,  it  seems  to  be  reasonable  that  he  should  discharge 
Uie  separate  liabilities, 
/ointand  Mve-      la  the  next  ease  before  Lord  Eldon,  Hornsby  and 
dtff^nHD^nZ  B^^il^f   against  whom  there  was  a  joint  eommisiioa, 
n«9tt.  iiad    given    Dorset    and    Co.    their  joint  and  several 

bond  to  secure    15,0002.;   they   had  given   also  other 
securities  by  different  instruments,  some  joint  and  some 
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lereml  Th^y  hf^  proved  ugaiiwt  the  joint  estate,  m4 
they  now  peCiticm  to  have  the  benefit  of  the  surplui  of  tha 
sepac^te  eetates  of  Homsby  and  Esdaile. 

Lord  El^on^— I  never  could  see  why  a  cf^ditor,  hating 
both  a  joint  and  a  several  security  should  not  go  against 
both  estates.  But  it  is  settled  that  he  must  elect.  And 
if  be  has  once  elected,  his  fate  must  be  the  same  as  that 
of  all  the  other  joint  creditors.  Exparte  Sevan,  10  Ve$. 
107.  1804. 

Lord  Eldon  meant  here,  no  doubt,  a  joint  security 
from  all,  and  a  separate  security  from  every  partner. 

Edmund  Lye  was  in  partnership  with  his  father,  Georige  Bill  drawn  bj- 
Lye, as  carriers ;  Edmund  Lye  drew  bills,  sometimes  in  ^l ^elTihH' 
bis  own  name,  and  sometimes  in  the  name  of  the  partp  firm, 
nership  upon  a  clerk  of  the  house  in  London :  he  got  the 
bills  discounted  by  a  banker  in  the  country*  who  con- 
ceived they  were  drawn  op  the  paxtnership  account;  the 
proceeds  were,  in  both  cases,  applied  to  the  purposes  of 
the  partnership. 

Tbey  became  bankrupts;  the  banker  petitioned  to 
prove  the  debt  under  the  joint  estate. 

Lord  Eldon  decided  that  the  banker  could  prove  only 
against  the  separate  estate  of  Edmund  Lye,  upon  the 
bills  4r9wn  in  his  own  name,  with  leave  to  try  the  ques- 
tion ii^  ^n  action.    Exparte  Emly,  1  iZo^e,  61.  1811. 

An  action  was  afterwards  brought,  and  the  court  of 
King's  Bejgich  determined  that  Edmund  Lye,  the  drawer, 
was  only  liable  upon  the  bill,  that  it  was  merely  a  dis- 
icoant  of  a  note,  and  that  there  were  no  circumstanoes  in 
the  case  which  could  make  it  a  loan  of  money  to  th^ 
partnership.    EnUy  v.  Xye,  15  East  7.  1812. 

If  one  partner  buys  articles,  in  which  the  partnership 
deals,  though  he  carries  them  away  himself,  and  pawns 
tbem  to  raise  money  for  his  owqi  use,  an  action  may  be  ' 

brought  against  all  the  partners. 

Lord  EUenborougb.  Unless  the  seller  is  guilty  of  collu-  Aiaieto  om 
sioB,  a  3ale  to  one  partner  is  a  sale  to  the  partnership,  STrpartiieirthip. 
with  whatever  view  the  goods  may  be  bought,  and  t^ 
whatever  purposes  they  may  be  applied.     I  will  take  it 
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Aat  Jephson  here  meant  to  cheat  his  eopaiiners ;  still  the 
seller  is  not  on  that  account  to  suffer.  He  is  innocent ; 
and  he  had  to  suppose  that  this  tndiyidual  acted  for  the 
partnership.  Bondr.  GWf9on  and  Jephgon^  I  Camp.  185. 
A  prpof  in  sach  a  case  would,  of  course,  lie  against 

the  joint  estate. 

This  must  be  confined  to  goods  -  in  which  the  partner- 
ship dealt. 

But  if  the  seller  at  the  time  did  not  know  there  was 
anj  partnership,  I  should  think  he  mi^t  prove  under 
the  separate  estate;  and  the  question  then  would  be 
whether  he  should  be  confined  to  it 
A  joint  bond  Where  a  joint  bond  was  given  for  a  separate  debt^  the 
teieT  ^  "'**'  creditor  swearing  that  he  receiyed  it  by  inistake,  expect- 
ing that  his  debtor  Bale  was  separately  bound,  Lord 
Thurlow  permitted  him  to  prave  under  the  separate  estate 
ofBate.    In  re  Bate  and  HiBmhea,  i  r«s.  400.  1783. 


PEOOF  OP  DBBTS^  WHEH£  ONE  PA.ETNER  IS  IN- 
DEBTED TO  THE  PARTllSRSHIP,OR  WHERE  THE 
PARTNERSHIP  IS  INDEBTED  TO  ONE  PARTNER. 

This  is  a  very  important  subject :  I  shaU  state  its  pro- 
gress to  the  present  day. 

I  have  stated  very  fally  the  origin  of  the  rule,  that  the 
joint  creditors  shall  receive  a  dividend  out  of  the  joint 
estate  and  effects,  and  the  separate  creditors  from  the 
separate  estate  and  effects  of  each  partner.  See  anUy 
p.  34. 

Henry  Lanoy  iHunter  had  lent  his  brother,  James  Hun- 
ter, 16002.  upon  his  bond,  in  which  he  was  singly  bound. 
James  Hunter  was  in  partnership  with  Specht;  and  in  tbe 
partnership  books  the  partnerdiip  stock  was  made  debtor 
to  James  Hunter  for  the  15002.  and  interest  for  the  loan 
of  this  money  at  4  per  cent. 
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James  Hunter  and  Specht  beoame  banknipts.  Henry. 
Lanoj  Hunter  petitioned  to  prove  against  the  joint  estate. 
Lord  Hardwicke  held  that  he  could  not  prove  directly 
Against  the  joint  estate,  but  that  the  assignees  of  the  sepa* 
rate  estate  might  prove  so  much  as  James  Hunter  had 
lent  to  the  joint  estate,  and  that  dividends  upon  that  proof 
diould  be  divided  amongst  James  Hunter's  separate. cre- 
ditors, of  whom  Henry  Lanoy  Hunter  was  one.  Exparti& 
Henry  Lanoy  Hunter ^  1  Atk.  883.  8.  C.  from  the  orders 
Cooke,  557.  1742. 

There  were  two  partners  who  agreed  to  borrow  a  sum 
of  money  for  the  use  of  the  partnership :  but  one  of  them 
only  gave  a  bond  for  securing  the  payment,  and  the  other 
was  a  mtness  to  it :  this  money  was  afterwards  entered 
in  the  cash  book  of  the  partnership,  a  joint  commission 
taken  out  against  them,  and  the  oUigee  denied  by  the 
commissioners  to  be  admitted  a  creditor ;  but  Lord  King, 
on  his  petition,  was  of  opinion  that  he  ought  to  be  admit- 
ted, and  directed  accordingly.  Exparte  Gilbert  Browne^ 
cited  1  Atk.  226.  1725. 

Where  there  were  two  partners,  and  one  had  taken  out 
more  money  from  the  partnership  stock  than  his  share 
amounted  to,  and  therefore  became  a  debtor  for  so  much  ; 
Lord  Talbot  was  of  opinion  that  the  partnership  oredi* 
tors  had  a  right  to  come  upon  the  separate  estate  of  the 
partner  who  was  so  indebted.  Esparte  Drake,  cited  1 
Atk.  225.  1735. 

This  case,  Exparie  Drake,  is  the  same  as  Esparte 
Blake,  which  is  more  fully  reported  in  Cooke,  560.  It  is 
a  very  important  case. 

Layington  and  Paul  were  partners.  They  both  drew 
out  money  from  the  joint  stock  at  their  pleasure,  but 
made  an  entry  of  it  in  the  partnership  books  without  any 
concealment  from  the  other.  Paul  had  taken  out  more 
than  his  share  according  to  the  articles  of  partnership. 

Lord  Talbot  ordered  it  to  be  referred  to  the  master  to 
compute  how  much  principal  and  interest  Paul  had  taken 
out  more  than  his  share,  and  that  the  assignees  under  the 
joiat  commission  should  prove  the  amount,  and  receive  a 
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ffivideod  witli  the  sepaflkte  erediiord  tiiider  Pacil%  8«pt« 
rttte  estate,    fxparfe  Blake^  Cooke^  899.  I7S5. 
Tbe  next  ease  is  before  Lord  Chancellor  Baflhirst 
'Nealey  James,  Fordyee,  and  Dbitn,  were  partners  asd 
haakers.  A  separate  commission  was  issaed  agamst  Fo^ 
dyce,  and  a  joint  commission  against  aU. 
What  one  part-     Fofdyce  took  oiit  of  the  house  and  shop,  and  apfUied 

wldi^re^n!  ^  ^1*  o^^  ^>^>  ^Uft  ^°^  notes,  so  that  he  was  thereby 
>«*^  ™«7  be  debtor  to  the  house  60,6042. ;  he  had  also  used  the  fim 
his  commitaioii.  of  the  housc  to  bills  and  transactions  upon  which  Ibey 

were  liable  to  pay  dividends  to  tbe  amount  6(  50,412(. 
move.  The  assignees  under  the  joint  eommissiett  petl- 
ticmed  to  prove  the  sum  actaally  withdrawn,  the  0B,60IL 
and  to  be  admitted  to  claim  the  oth^r  sum  titt  tkey  edrid 
substantiate  the  proof  of  it. 

Lord  Bathurst  ofdered  tbe  asifgnees  under  the  jent 
oommnsion  to  prove  what  Pordf  ee  had  WJflidraw*firoBi 
tte  joint  stock  applied  to  his  own  use,  but  disiiiissed  the 
prayer  of  the  petition  with  respect  to  the  cMm,  b«t  with- 
out any  prejudice  to  their  filing  a  bill.  Eaytarta  CuBt, 
S0  Marek,  llU.    Cobke,  MS. 

TUsia  consistent  with  Ewparte  Blak&,  tfnd  the  cMtt 
ten  Ikm  dhrideidls  seems  property  t6  be  a  debt  after  Ike 
coamissiott,  from  wbidh  Pordfycf  wbuM  stiB  have  bees 
Hahle,  notwithstanding  his  eerflfieate. 

fidwnrd  Allen,  assignee  of  Tory,  a  bankrupt,  advanced 
the  money  he  received  as  assignee  to  the  use  of  the  part- 
MTShjp  betwe«i  him  and  James  Allen.  Edward  and 
James  Alien  becaaie  bankrupts ;  and  Apsey,  the  otter 
assignee  of  Tory,  applied  to  prove  tbe  debt  u&der  tbe 
joint  commission  against  Edward  and  James  AUen^ 

The  petition  was  dismissed,  because  there  wasrno  proof 
ttrnt  it  was  adopted  as  a  partnemhip  debt«  '  Mj^&rk 
Jjmyy  3  Bto.  ft».  1791. 

So  where  money  was  borrowed  to  pay  for  an  estale,  but 
applied  to  pay  partnership  debts,  it  eould  not  be  proved- 
Sxpartt  Wh€ahg^  V^uig,  1797.  Cooke,  664. 

LordThmtew,  in  various  instances  (the  fiMt  is^in  1710) 
letawd  to  aidinit  tho  asrignees  ef  a  separate  estate  to 


prow  uadflr  a  joint  eMate,  for  irii«t  Ae  parta^  bad  act 
Taaeed  more  flmi  bis  diftre,  or  lent  to  f  he  parteersblp. 
Esparte  Parker^  1th  Augwat^  J780.  Expurt^  BuneU^ 
m  Jan.  1788.  Esparte  Pine,  9d  August,  1788. 

Tfato^  IS  diracfly  contrary  to  what  hat  A  Hardwieke  d«« 
dded  in  Bsparte  Henry  Lanoy  Banter ,  ante^  p.  810. 

The  reason  asagned  is,  tbat  be  cannot  be  a  craditor 
in  competition  witb  tbe  joint  cxedHon. 

The  reason  is  not  Terj  satisfbcftory.  If  be^ivefe  solnent 
it  vf  ouM  be  daariy  right  that  be  Aould  not  compete  or  be 
ft  ooApetilor  with  bis  creditors ;  because  whatever  he 
eould  receive  as  a  dividend,  fliat  and  all  lus  separate  pro* 
perty  might  be  necovered,  tiH  the  joint  creditors  were 
paid  in  full. 

But  one  oannot  see  any  reason  why  his'sqparale  credi- 
tors shovld  not  be  competitors  with  his  joint  creditors* 
One  eredltor,  who  has  honestly  parted  wifb  his  money 
or  goods,  is  aa  much  an  object  of  justice  and  compassion 
IS  anoAer. 

Lord  Thnrlow  decided  also,  that  if  the  paiteers  lent  a 
sum  of  money  to  a  separate  creditor,  or  if  the  separate 
creditor  took  out  more  than  his  share,  ejtcqit  by  frand, 
tlie  joint  credMors  should  not  be  competitors  with  the  se- 
parate  creditors,  or  die  assignees  of  the  joint  estate  should 
Bot  prove  under  the  separate  estate.  Exparte  €MUy  4M 
AuguH,  1790. 

It  was  said  in  tbat  ease  to  be  the  balance  of  a  long  ae- 
coaat  due  from  a  partner  to  the  paftnenblp. 

This  is  directly  contrary  to  Exparte  Bkske,  Where  the 
proof  was  admitted  without  any  imputation  of  fraud. 

Lord  Tfaurlow  having  decided  contrary  to  the  UM 
decision,  both  where  the  firm  is  indebted  to  the  partner, 
and  where  the  partner  is  indebted  to  the  firm,  it  is  nnfor* 
tonate  tfiat  his  reasons  have  not  been  preserved. 

All  tbat  I  find  is,  that  in  these  cases  of  separate  debts 
offered  to  be  proved  against  the  joint  estate,  he  said  the 
principle  of  the  rule  I  take  to  be  this ;  that  where  one 
partDerbasbroughtinto  the  joint estateasum,  the  creditors 
rely  upon  the  ostensible  state  of  tbe  fund.  And  in  Esparte 
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jBoteofi,  post,  his  reason  is  the  inoonTenieoce  of  takisg 
an  account  between  the  partners  and  the  partnership  k 
every  joint  bankruptcy.  Those  are  not  very  satisfiustorj 
reasons  for  overturning  the  case  of  Exparte  Hunter^  so  wdl 
considered  by  Lord  Hardwicke  ;  for  the  joint  crediton 
may  have  given  credit  long  before  the  debt  to  the  partner 
exists,  and  the  account  may  be  easily  taken  before  a  di- 
vidend must  be  ordered. 

It  would  be  hard  if  a  partner  in  a  banking-house  bor- 
rows of  his  friend  or  friends  50,000^.  to  support  the  credit 
of  the  house,  and  after  all  they  fail,  and  his  separate  cre- 
ditors should  receive  one  farthing  in  the  pojind,  whilst 
the  joint  creditors  out  of  their  property  are  nearly  paid 
in  full. 

So,  again,  if  the  partnership  in  a  banking  house  lend 
one  partner,  fifty  or  a  hundred  thousand  pounds,  and  from 
the  want  of  the  restitution  of  that  sum,  they  are  obliged 
to  stop  payment,  after  leaving  only  five  pounds  or  fife 
shillings  in  their  till ;  the  joint  creditors  must  be  conte&t 
with  that,  and  can  recover  nothing  from  that  partner  till 
all  his  separate  debts  are  paid. 

Where  there  was  a  joint  commission,  and  the  joint 
property  amounted  only  to  three  or  four  pound8»  which 
were  immediately  exhausted  by  the  commission,  yet 
Lord  Eldon,  though  he  said  it  was  a  hard  case,  decided 
that  he  could  not  permit  the  joint  creditors  to  prove  under 
the  separate  estates,  as  they  would  have  done,  if  there 
had  been  no  joint  fund.      Exparte  Clay^  Sd  May^  1808. 

I  have  stated  the  inconvenience  and  inequality  of  con- 
fining the  joint  creditors  to  the  joint  effects  (jtee  onif, 
p.  36  ;)  but  these  decisions  of  Lord  Thurlow  render  that 
inequality  still  more  striking  and  more  likely  to  occur  in 
practice. 

The  principle  of  the  bankrupt  law  is  equalization,  and 
by  bearing  the  burden  equally,  that  the  ruin  of  one  may 
not  produce  the  ruin  of  many. 

These  decisions  have  been  followed  by  Lord  Eldon, 
only  perhaps  from  respect  to  Lord  Thurlow,  and  firom  the 
inconvenience  of  change^ 


DEBTS  BETWEEN  FA&TNEHS.  8S1 

Bttt  upon  this  subject  I  should  think  the  decision  of  the 
chaDcellor  is  not  conclusive,  it  is  onljr  recomm^ndolory 
(o  the  commissioners  what  debts  they  should  refuse  or 
admit. 

If  these  debts  cannot  be  proved,  then  the  partner  or 
thepartoers,  must  still  be  liable,  notwithstanding  their 
certificate. 

If  a  partner  owed  his  partners  any  sum,  viz.  16,000/.  if 
the  assignees  of  the  firm  filed  a  bill  against  the  partner 
for  an  account,  if  he  pleaded  his  bankruptcy  and  certifi- 
cate, then  the  court  of  Exchequer,  the  Master  of  the 
Roils,  the  Vice-chancellor,  and  the  Chancellor,  in  the 
coart  of  Chancery,  must  determine  whether  this  debt 
could  or  could  not  have  been  proved  under  the  separate 
estate  of  the  partner. 

In  like  manner,  if  the  firm  A.  B.  C.  owed  one  partner 
A.  10,000/.  if  his  assignees  could  not  prove  it,  then  it 
would  be  a  cfuestion  for  a  court  of  equity  upon  a  biU 
filed,  if  the  bankruptcy  were  pleaded,  whether  it  could 
or  could  not  have  been  proved  under  their  commission, 
ttd  whether -they  were  or  were  not  discharged. 

The  case  has  not  yet  occurred,  where  the  commission- 
ers by  ord^  of  the  chancellor  have  refused  the  admis* 
aoQof  a  debt,  and  where  the  creditor  has  afterwards  sued 
tte  certificated  bankrupt,  alid  has  been  told  by  a  court  of 
law  or  equity,  he  cannot  recover  because  he  might  have 
proved  it  under  the  commiMion.  But  such  a  conjlictus 
l^gtm  may  exist  in  bankruptcy,  and  thiese  cases  I  think 
prove  the  possibility  of  it. 

Feudal,  a  physician,  became  a  partner  with  Lodge.  One  partner 
They  afterwards  became  bankrupts.    Lodge  had  taken  ^^  ^J^fj;^ 
from  the  partnetdiip  funds  large  sums  without  the  know-  the  content  of 
ledge  of  his  partner,  and  applied  them  to  the  payment  of  ^^^"* 
bis  own  private  debts.    Upon  an  application  by  the  assign- 
Dees  of  the  joint  estate  to  prove  under  the  separate  estate 
of  Lodge,  LQrd  Thurlow  said,  the  question  is,  whether 
Ut^y  shall  go  upon  the  separate  fund  on  behalf  of  the 
joint  creditors,  or  whether,  by  means  of  thai  fraud  it  shaU 
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belong  to  his  separate  creditors,  anj  more  than  it  would 
hare  belonged  to  him. 

It  has  certainly  gone  to  increase  his  separate  estate.  It 
is  very  difElcalt  to  distinguish  this  case  from  that  of  For- 
dyce.  I  think  the  petitioners  should  be  admitted  to  proTe: 
take  itsoete  bene  esse,  Exparte  Assignees  of  Lodge  and 
Fendaly  1  Ves.  166.  1790. 

Mr.  Cooke  gives  the  sequel  of  this  case,  which  is  not 
reported  in  any  other  book. 

Where  Feudal  was  a  dormant  partner  with  Lodge,  and 
Lodge  took  out  money  from  the  partnership  to  a  consi* 
derable  amount  without  the  knowledge  of  Feudal,  wbo 
did  not  intermeddle  in  the  partnership  business,  Loid 
Thurlow,  after  taking  time  to  consider,  thought  he  corid 
not  permit  the  assignees  under  a  joint  commission  to 
prove  against  the  separate  estate  of  Lodge,  without  de- 
ciding upon  a  principle  that  must  apply  to  all  cases,  and 
constantly  occasion  the  taking  an  account  between  the 
partner  and  the  partnership  in  every  joint  bankiuptcf . 
He  said,  that  if  the  affidavits  had  gone  the  length  of  cos- 
necting  the  bankruptcy  with  the  institution  of  the  put- 
nership  trade,  and  that  Lodge,  with  a  view  of  swindling 
Feudal  out  of  his  property,  had  got  him  into  the  trade, 
and  then  taken  the  effects  of  the  partnership  into  his  own 
hands,  with  a  view  to  his  separate  creditors,  it  might  hate 
been  diflbrent    The  petition  on  the  part  of  the  joint 
creditors,  to  prove  against  the  separate  estate  was  di»* 
missed.    Exparte  Batson^  20th  January,  1791.    Coob 
Ml. 

Lord  Thurlow  is  here  made  to  decide  directly  contrary 
to  what  he  himself  appeared  to  have  decided  in  this  case^ 
M  repotted  by  M^.  Fesey^  1  vol,  166.  1790. 
.  It  is  also  contrary  to  Exparte  Blake,  by  Lord  Talbot, 
(ante,  p.  317.)  and  Exparte  Cust,  by  Lord  Bathorst, 
C<mie,  p.  S18.) 

But  where  m»oney  is  withdrawn  without  the  privity 
or  consent  of  tine  other  partners.  Lord  Eldon  has  decided 
in  Mtveral  ins  tances  contrary  to  Lord  Thurlow,  and  con- 
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formablj  to  Lord  Bathurst's  decision  in  Fordyce's  com« 
mission. 

In  Exparie  HarriSy' upon  the  petition  of  the  assignees 
to  prove  under  the  separate  estate  of  one  partner  Aldrich^ 
what  he  bad  taken  without  the  consent  of  the  other.  Lord 
Eldon  ordered  that  an  inquiry  should  be  made  before  the 
commissioners  whether  the  money  was  so  applied  with- 
dot  the  knowledge,  privity,  and  approbation  of  the  other 
partner,  Ramsey,  and  if  so,  that  the  petitioners  were  en- 
titled to  prove.  I  Rose,  129.  181 L 

He  afterwards  held  in  the  same  case  that  if  one  part* 
ner  drew  out  more  than  bis  covenanted  right  or  share 
without  the  consent  of  the  other  partners,  it  was  a  fraud, 
and  that  the  other  partners  might  prove  it  under  his  com- 
mission.     Exparie  Harria,  Aug.  \%ihy  1813. 

If  one  partner  draws  out  money  from  the  partnership 
funds  contrary  to  the  articles  of  partnership,  but  with 
the  knowledge  and  subsequent  approbation  of  the  other 
partners,  the  assignees  of  the  joint  estate  cannot  prove 
what  the  partner  has  so  drawn  out  against  his  separate 
estate^  Exparte  Harria,  in  the  matter  of  Ramsey  and 
Aldrich,  1  Rose,  437.  1813. 

Where  one  or  some  of  the  partners,  carry  on  a  distinct  Where  partner* 
trade  from  all  the  partners,  then  the  accounts  are  to  be  dncftradeft.'' 
kept,  and  the  proofs  to  be  made,  in  case  they  are  all  bank- 
rupts, as  if  the  dealings  had  been  with  strangers. 

This  seems  to  have  been  decided,,  first  by  Lord  Rosslyn 
in  Exparie  Ring,  Hth  March,  1796. 

And  it  appears  to  be  confirmed  by  Lord  Eldon  in  the 
following  cases : 

Simon  Field  and  Abraham  Field  were  partners  as  wool 
staplers  in  Sonthwark ;  they  were  partners  with  William 
Barker,  as  wool-staplers  at  Leeds. 

A  joint  commission  issued  against  (he  three. 

Lord  Eldon  ordered  .distinct  accounts  to  be  kept  of 
the  estates  of  the  different  partnerships,  and  that  the  com** 
missioners  should  declare  what  balance  was  due  from 
Barker  and  Fields  to  the  Fields ;  and  that  awh  declara^ 
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/ton  should  be  considered  as  a  proof  qf  ike  deU  or 
balance ;  and  that  the  assignees  should  transfer  the  di* 
vidend  ordered  under  the  estate  of  the  three  to  the 
estate  of  the  two.  Exparte  Johne^  \9th  Augwty  1808. 
Cooie,  565. 

Metcalf  and  Jeys  were  partners,  and  Metcalf  carried 
on  a  distinct  trade.  They  became  bankrupts ;  the  pait* 
nership  estate  was  indebted  to  Metcalf  8  estate,  7144^ 
iibrd  Eldon  ordered  it  to  be  proved. 

He  observed  <*  the  course  of  the  authorities  has  been 
that  a  joint  trade  may  prove  against  a  separate  tmde; 
but  not  a  partner  against  a  partner.  In  the  case  of  Shake- 
diaft,  Stirrup,  and  Salisbury,  Lord  Thiirlow  went  upon 
this  distinction,  that  where  there  is  only  one  partnership, 
arranging  different  concerns  belonging  to  them  all^  in  dif* 
ferent  ways,  for  the  benefit  of  different  parts  of  that  joint 
<^ncera ;  as  in  that  instance,  the  three  partners  carrying 
on  the  business  of  cotton  manuhcturers  in  Lanoadure^ 
and  two  of  them  in  London,  there  could  not  be  proof  by 
the  three  against  tte  two ;  but  if  the  trades  are  perfcofiy 
distinct,  then  the  three,  as  cotton  manufacturers  in  Lbb- 
cashire,  might  be  creditors  upon  the  separate  concern  of 
the  two,  as  ironmongers  in  London.  I  am  inclined  \o 
abide  by  that  case,  and  Exparie  Jokme.  Exparte  SL 
Barbe,U  F6s.4\S.  1805. 

Where  they  are  branches  of  (he  same  trade,  then  it  is 
the  concern  of  the  whole,  and  the  partner  or  partners  car- 
ry ing  on  a  branch  of  the  business  for  the  benefit  of  the 

whole,  must  be  considered  merely  as  their  agents. 
Rettth  of  the        The  yeg^lt  th^  ^f  fljg  ^j^gg  ig .    1^  That  money  lent 

or  advanced  by  consent  between  partners  cannot  be 
proved  by  the  assignees  of  a  separate  estate  on  the  asng- 
nees  of  a  joint  estate  against  the  other  estate.  And  witk 
respect  to  money  lent,  I  should  conceive  the  rule  woqM 
be  the  same,  thoogh  the  partnership,  and  the  partner  or 
partners  advancing  or  receiving  the  money  carried  on 
distinct  trades. 

S.  But  if  one  partner  takes  out  money  or  effects  from 
the  joint  fund,  and  applies  it  to  his  private  use,  without 
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the  consent  of  the  firm,  the  assignees  of  the  pi^rtnensbip 
may  prove  the  debt  under  his  separate  estate. 

S.  The  same,  I  presume,  would  be  true, .  if  two  took 
money  out  of  the  greater  partnership  fund,  and  applied 
it  to  their  distinct  partnership  fond ;  but  that  case  has 
not  yet  occurred. 

If  debts  are  contracted  in  their  respective  trades  by 
partners  carrying  on  distinct  trades,  these  may  be 
proved* 

It  would,  perbaj>s,  be  more  simple  and  more  con  f<Nrm- 
able  to  principles  and  the  first  decisions,  if  proof  had  been^ 
allowed  in  all  the  cases. 

Lord  Eldon  has  established  the  two  last  rules  differ* 
eotly  from  what  they  were  left  by  Lord  Thurlow. 

And  I  think  he  would  easily  have  found,  reasons  to 
have  givea  a  preference  to  the  decisions  of  Lord  Hard* 
wicke,  and  Lord  Bathurst  to.the  decisicms  of  Lord  Thup* 
low  with  respect  to  this  first  rule,  if  he  had  not  thought 
he  was  bound  by  the  authority  of  a  practice  continued* 
for  some  years. 

The  remedy  in  a  court  of  eqi»ty  must  be  the  same  in 
all  the  oases :  it  is  strange,  then,  that  it  is  not  the  same 
in  bankruptcy. 

Adaass  and  Stewart  carried  on  business  as  saddlers  in 
London,  and  Adams  carried  on  a  distinct  trade  in  sad- 
dlers' ironmongery  in  Staffordshire*  The  house  in  London, 
owed  Adams  37221.  for  goods  sold. 

Adams  died,  and  a  commission  was  sued  out  against 
Stewart,  as  surviving  partner. 

The  petitioner  was  executor  of  the  deceased  partner, 
be  api^ed  to  prove  the  debt  of  37221.  under  the  joint 
estate. 

Lordi  Eldon  said,,  he  knew  no  case  where  a  solvent 
partner  had  been  admitt^  to  prove  against  creditors,  who; 
have  a  demand  against  Um.  In  the  case  of  a  firm  of  A. 
B.  C  and  Q.  proving  againat  the  firm  of  A.  B.  C.  and 
^  the  first  firm  is  not  liable  for^  any  joiat  debts  with  the 
latter* 

The  chaoeellor  ordered  thataa  af^owt^uld  be  taken 
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of  the  joint  estate,  and  that  it  should  be  applied  to  the 
joint  debts. 

The  petitioner  might  make  a  claim  against  the  separate 
estate  of  the  bankrupt ;  but  if  the  joint  estate  was  defi- 
cient, the  consideration  of  the  petition  should  be  resenred, 
and  the  costs  of  the  enquiry.  Exparte  AdamSy  1  /Zo9f , 
805.  1818. 

This  was  the  case  of  a  solvent  partner,  who  clearly 
could  receive  nothing  till  all  the  joint  debts  were  paid, 
as  all  his  property  would  be  liable  to  make  up  their 
deficiency. 

A.  and  B.  were  partners,  B.  and  D.  were  partners.  A. 

and  B.  became  bankrupts ;  they  were  indebted  to  B. 

and  D.    Lord  Eldon  ordered  that  D.  should  prove  the 

debt  under  the  joint  commission,  and  that  an  account 

should  be  taken  by  the  commissioners  of  the  joint  estate 

and  joint  debts  of  B.  and  D.    If  that  estate  had  been 

solvent,  then  B.*s  share  of  the  surplus  after  the  payment 

of  the  joint  debts,  would  have  belonged  to  B.'s  separate 

creditors.  Exparte  Catesby. 

be«Im«*»*"*'       Wood  and  Dodgson  were  in  partnership,  which  they 

Uakrupt,  and  dissolved,  and  it  was  agreed  by  an  indenture  that  Wood 

the  partnenhip  should  assigu  over  to  Dodgson  all  cash,  stock,  debts,  Ac. 

^rn^the  Unk  ^'^°8'°8  ^  *®  partnership,  in  consideration  of  SOOt  to 

rapt*s  tbare       be  paid  by  Dodgson ;  and  Dodgson  covenanted  to  pay  all 

ttbrion  "  "*■'  *®  partnership  debts,  and  to  indemnify  Wood  from  aU 

actions  brought  against  him  for  the  same. 

Wood  brought  an  action  upon  this  covenant  against 
Dodgson,  assigning  as  a  breach,  that  the  defendant  bad 
not  paid  the  debts  of  the  partnership,  but  that  an  action 
had  been  brought  against  htm,  the  plaintiflF,  upon  a  bill 
of  exchange,  accepted  by  him  and  the  defendant  before 
the  dissolution  of  the  partnership,  and  that  he,  the 
plaintiff,  was  obliged  to  pay  221 L 

The  defendant,  amongst  other  pleas,  pleaded,  that 
after  the  making  of  the  said  indenture,  to  wit,  on  April 
15,  1813,  defendant  became  a  bankrupt,  and  obtained 
his  certificate ;  and  that  although  the  plaintiff  did  pay 
the  said  sum  of  2211.  after  the  said  15th  of  April,  when 
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the  defendant  so  became  a  bankrupt,  and  the  said  com- 
mission was  so  awarded,  yet,  that  immediately  after  the 
said  payment  the  plaintiff  was  enabled  to  prove  the  said 
sum  under  the  said  commission.  To  this  plea  there  was 
a  demurrer,  and  a  joinder  in  demurrer. 

After  argument,  the  court  were  of  opinion  that  the 
debt  was  a  debt  which  by  49  Geo.  III.  c.  12.  «.  8.  might 
have  been  proved  under  the  commission  ;  and  that  the 
certificate  was  a  bar.  Judgment  for  the  defendant.  Wood 
V.  Dodgson,  2  Rose,  47.  1813.  M.  T. 

Slaney  was  in  partnership  with  Thomas  and  William 
Batfield.  He  became  a  bankrupt,  and  the  Batfields  were 
obliged  to  pay  debts  contracted  by  his  bills,  to  the  amount 
ot22ftOOL 

Lord  Eldon,  after  a  full  discussion  of  the  subject,  con* 
eluded,  that  they  were  persons  liable  under  the  49  Geo. 
IIL  c.  121. 8. 8. ;  and  upon  the  whole,  he  was  of  opinion, 
that  the  plain  moral  justice  of  this  case  was  not  opposed 
by  legal  principles,  and  the  proof  (having  been  adnutted). 
ought  not  therefore  to  be  expunged.  Exparte  Young  re 
filaney,  2  Ro^e^  40. 

I  was  fortunate  in  predicting  these  decisions  in  2  vol. 
280  and  684,  first  edition. 


PROOF  AFTER  AN  AGREEMENT  FOR  A 

COMPOSITION: 

Lingood  was  indebted  to  Bennet  17002.  for  which  it 
was  agreed  that  Lingood  should  pay  eleven  shillings  in 
thepound,or  9482.  U.  by  quarterly  payments  of  252.  each. 
He  paid  the  first  instalment  of  262.  and  gave  two  notes  for 
the  second,  payable  at  a  future  day. 

Lord  Hardwicke.  The  question  is,  whether  Bennet 
ought  to  be  admitted  a  creditor  for  9482.  U.  only,  which 
is  the  sum  due  upon  the  composition^  or  for  the  whole 
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^5!!!"*"il'°'  i^00l.  Bennet's  acceptance  of  the  two  ootes  from  Liu- 
good,  instead  of  the  money,  is  a  waiver  of  the  particn* 
lar  default  in  the  payment  of  this  instalment ;  bat  the 
question  is,  with  regard  to  the  defaults  which  have  been 
made  since  Lingood  became  a  bankrupt  Now  the 
genera]  rule  of  equity  with  respect  to  compositions  of 
debts,  has  been  rightly  laid  down,  that  the  court  will  not 
dispense  with  the  point  of  time  in  compositions ;  for 
where  a  creditor  agrees  to  take  less  than  his  debt,  so  that 
it  be  paid  precisely  at  the  day,  and  the  debtor  fiuls  o{ 
payment,  he  cannot  be  relieved.  Eq.  Cos.  Ahr.  28.  #ect  S. 
This  was  in  the  case  of  common  creditors  and  debtors ; 
bnt  the  question  here  is  between  a  creditor  and  a  debtor 
who  becomes  a  bankrupt,  by  which  other  persons  are 
interested,  the  creditors  at  large. 

Upon  the  reason  and  justice  of  the  thing  it  would  be 
very  hard,  after  Mr.  Bennet  had  agreed  to  reduce  his 
debt  to  eleven  shillings  in  the  pounds  if  he  should  not  be 
admitted  to  prove  the  whole  170(U.  ExparU  Bennett  i 
Atk.  527.  1743. 

If  no  instalment  is  paid,  then  it  would  be  quite  clear 
that  the  creditor  upon  failure  of  the  covenant  or  contract 
would  be  remitted  to  his  original  right ;  unless,  as  I  have 
known  it  done,  there  is  an  acknowledgment  in  the  cove- 
nant of  a  discharge  of  the  original  debt. 

An  agreement  to  take  less  in  lieu  of  the  whole  sum  by 
a  simple  contract  is  void  for  want  of  consideration. 
Heathootxi  V.  Crookshanie,  2  T.  B.  24. . 

But  if  it  is  done  by  a  q[>ecialty,  then  there  could  be  no 
doubt  but  it  would  be  good,  provided  it  was  an  absolute 
discharge,  and  not  a  discharge  which  had  depended  upon 
a  condition  which  had  failed. 

In  the  case  above,  Exparte  Bennett  it  is  omitted  to 
be  stated  that  the  instalment  received  should  be  deducted 
from  the  original  sum.  It  no  doubt  was  intended  by 
Lord  Hardwicke. 

It  is  remarkable  that  we  have  no  other  case  upon  this 
subject,  till  a  late  one  before  Lord  £ldon. 
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Palmer  by  deed,  agreed,  wjih  hiscieditors  ta  pay  tbem  Agreement  for 
ten  shiUings  in  the  pound,  and  they  agreed  to  aecepit  ^  ^^^^^^ 
hree  pronussory  notes  payable  at  different  £nliire  days 
to  that  amount,  and  they  coyenonted  to  discharge  him 
fiom  the  whole  of  their  debts,  i£  the  promissory  notes 
^ere  duly  paid  ;  but  if  the  notes  wer^  not  paid»  the  co* 
Tenant  should  be  void,  or  if  he  became  bankrupt,  tiiat 
they  should  be  entitled  to  prove  the  amount  of  tbe  debt 
then  due. 

The  first  note  was  paid,  and  Palmer  then  became  a 
bankrupt. 

Lord  Eldon  said,  the  only  question  is,  whether  they 
are  entitled  to  prove  what  is  due  in  law,  or  to  refund 
what  they  have  received;  and  I  am  of  opinion  they  areea.- 
titled  to  prove  what  is  due  in  law,  because  it  is  a  contvaet 
independent  of  bankruptcy.  If  this  has  been  a  payment 
according  to  the  deed,  then,  according  to  the  deed,  they 
are  entitled  to  retain  it.  If  it  has  not  been  a  payment 
according  to  the  deed,  then  it  has  been  in  part  payment 
f<Mr  these  debts.  I  therefore  think  they  are  entitled  to 
prove  for  the  remainder  of  their  debts.  There  have  been 
several  cases  upon  deeds,  but  I  do  not  recollect  having 
met  with  one  like  this.  Exparte  Vere,  1  Roae,  884.  1812. 

These  agreements  vary  much  in  their  terms  and  eon- 
<Iitions.  If  the  conditions  were  to  take  five  shillings  in  the 
poaad  by  five  instalments,  or  the  agreement  to  be  void, 
and  the  creditors  had  received  four  instalments,  or  four  . 
shillings  in  the  pound,  it  seems  to  be  hard  that  the  old 
creditors  should  prove  sixteen  adiillings  in  the  pound,  and 
take  a  divid«id  equally  with  the  new  creditors,  whose 
property  alone  perhaps  creates  a  ftind  to  produce  a  divi- 
dend. The  chancellor  in  such  a  case  might  perhaps 
think  it  equitable  to  let  them  prove  the  whcrie  original 
debt,  paying  back  or  accounting  for  what  they  have  re- 
<^ived,  or  permit  tbem  to  prove  only  one  fifth  of  the 
onginal  debt  with  the  new  creditors  at  their  election.  The 
old  creditors  would  have  no  reason  to  complain ;  for  upon 
four-fifths  of  their  debts,  they  have  received  the  dividend 
^ey  contracted  for,  viz.  one  fhiUing  in  four. 
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This  petition  stated  a  d^ed  of  composition  made  be* 
twe^i  the  bankrupt  and  his  creditors,  of  whom  the  petiti- 
oner was  one,  whereby  he  agreed  to  paj  them  a  con- 
positicm  of  nine  shillings  in  the  pound  bj  four  instalments 
at  the  times  therein  mentioned.  The  deed  contained  the 
following  proviso : — 

**  Provided  always,  that  in  case  the  said  compositioi 
of  nine  shillings  in  the  pound  on  the  said  several  and 
respective  debts  shall  not  be  duly  and  regularly  paid  bj 
the  instalments,  and  according  to  the  purport  and  effect 
of  the  said  promissory  notes,  and  the  covenants  of  the 
said  Thomas  Dodgson,  hereinbefore  contained,  then  the 
release  hereinbefore  given  by  the  said  several  creditois, 
parties  thereto  of  the  second  part,  shall  be  utterly  noU 
and  void,  to  the  end  and  intent,  that  the  said  several  le- 
spective  creditors,  their  respective  heirs,  Ac.  may  hence* 
forth  have  and  take  such  and  the  like  remedies,  ways, 
and  means,  for  the  recovery  of  the  whole  of  their  said 
several  and  respective  debts  against  the  said  Thomas 
Dodgson,  his  executors,  Ac.  as  they  respectively  could 
or  might  have  done  if  these  presents  had  never  beoi 
made.'' 

The  two  first  instalments  were  regularly  paid,  but  be- 
fore the  third  became  due  the  bankruptcy  took  place. 
The  petitioner  had  applied  to  prove  the  remainder  of  his 
original  debt  The  commissioners  refused  to  admit  his 
proof  for  more  than  the  outstanding  instalment. 

The  present  petition  was  for  an  order  to  be  admitted 
to  prove  the  residue  of  the  original  debt. 

It  was  argued  in  support  of  the  petition,  that  the 
effect  of  the  proviso  was  to  restrain  the  operation  of  the 
release,  unless  the  instalments  were  paid. 

The  Lord  Chanoellor^-If  there  be  any  default  what- 
ever before  the  bankruptcy,  however  small,  I  agree  that 
such  would  be  the  effect  of  the  proviso :  but  at  the 
bankruptcy  nothing  whatever  was  due. 

Petition  dismissed.  Exparte  Fede  in  re  Dodg^w, 
1  fUm,  436.  1812. 

This  is  a  remarkable  case:  if  the  release  bad^been  ab- 
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wlute,  then  the  two  instalments  would  have  been  prove- 
ftUe  as  debts  due  at  a  future  daj ;    but  if  tbe  instalments 
were  not  paid  after  the  bankmptcj,  then  the  release  was 
void,  and  the  remainder  of  the  debt  unsatisfied  was  a. 
debt  prior  to  the  commission,  and  proveable. 

The  creditor  seems  to  have  his  choice  whether  he 
would  prove  the  remaining  instalments  as  debts  payable 
at  a  future  dky,  or  if  he  would  wait  till  the  first  was  due, 
and  if  it  was  not  paid  in  full  bj  the  bankrupt  or  his  as* 
signees,  he  then,  I  think,  would  have  a  right  to  prove  so 
much  of  the  original  debt  as  was  unpaid  as  a  debt  due 
before  the  bankruptcy.  If  the  bankrupt  had  obtained 
his  certificate,  and  an  action  was  brought  against  him  for 
the  remaming  debt,  I  think  a  court  of  law  would  say  it 
was  barred,  being  a  debt  which  might  have  been  proyed 
*  uDder  the  commission. 

Where  a  creditor  wishing  to  induce  another  creditor  MureprMcnt^- 
to  come  to  an  arrangement  with  the  bankrupt,  shewed  ^^' 
bim  a  list  of  the  bankrupt's  debts,  concealed  his  own, 
but  no  arrangement  was  in  fact  made :  upon  a  petition 
by  that  creditor  that  he  who^  made  the  concealment 
ihould  not  on  that  account  receive  a  dividend  with  him  ; 
L^d  Eldon  dismissed  the  petition,  observing  that  it  i» 
clear  that  a  person  dealing  with  another,  and  holding  out 
that  he  is  no  creditor,  shall  be  bound  by  that  representa-. 
tion :  but  in  all  the  cases  upon  this  bead  something  has 
heeu  done — ^bere  the  plans  entirely  failed.  Exparte  Oak^ 
H  1  BQ9e,  188. 

lu  a  late  case  before  me  as  a  commissioner,  it  appeared 
that  one  creditor  went  round  with  a  list  of  the  bankrupt's 
creditors,  and  prevailed  upon  many  of  them  to.  sign  an 
^eement  to  accept  a  composition,  and  being  asked  by 
some  of  them,  if  he  himself  was  not  a  creditor,  he  de« 
cbired  he  was  not.  The  composition  was  set  aside  by  a 
subsequent  bankruptcy,  under  which  this  person  offered 
to  prove  a  considerable  debt ;  but  we  rerjected  his  proof 
Dpon  evidence  of  his  former  representation . 

Where  an  assignment  was  made  of  certain  book  debts 
by  a  trader  previously  to  his  .baakruptcy,  to  those  who 
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should  execute  the  deed»  with  a  ooTenant  that  if  tiiey 
were  not  paid  in  fuU  within  two  years  from  that  fiind,  he 
woold  pay  the  deficiency  within  one  month  after  the  ei- 
piration  of  two  years. 

He  became  a  bankrupt  wiUun  the  two  years.  This  as* 
signment  was  not  itself  an  act  of  bankruptcy. 

Lord  Eldon  held  tiiat  the  creditors  who  executed  the 
deed  were  entitled  to  the  produce  of  fliat  fund,  and  mi^t 
prove  the  deficiency  also  under  the  commission.  £x* 
parte  Richardson,  14  Vea.  144* 


PROOF  BY  APPRENTICES  AND  CHILDREN. 

Where  a  master  becomes  a  bankrupt,  who  has  receiTed 
an  apprentice  fee  with  an  apprentice,  it  is  not  very  clea^ 
ly  settled  yet  what  ought  to  be  done. 

When  such  a  case  came  first  before  Lord  Hardwicke, 
he  said,  the  most  equitable  method  is  to  allow  him  a  gross 
sum  out  of  the  bankrupt's  efifects;  and  commissioners 
of  late  years,  have  recommended  it  to  creditors  to  allow 
it,  and  in  my  opinion  very  rightly,  for  it  would  be  hard 
to  make  him  come  in  as  a  creditor  under  the  commission. 
BarweUy.  Ward,  1  Atk,  261.  1744. 

In  the  next  case  ML  had  been  given  as  an  apprentice 
fee  to  the  master  for  seven  years;  at  the  end  of  one  year 
the  master  became  a  bankrupt :  upon  a  petition  to  Lord 
Hardwicke,  to  receive  back  701.  upon  searching  for  pre- 
cedents two  were  prodoced  in  Lord  Chancellor  King's 
time,  and  two  in  Lord  Talbot's  time,  where  they  direct* 
ed  an  apprentice  should  come  in  as  a  creditor  only  (after 
deducting  for  the  time  he  lived  with  the  bankrupt)  upon 
the  remaining  sum,  and  be  ordered  that  he  should  be  ad* 
mitted  a  creditor:  for  7<Hi  only.  Expart^  Sandlby^  1  Atfc. 
149.  1745. 

This  isi  now  the  rule,  vii .  to  admit  the  Attfaer  or  some 
0ne  mloco  paretfUBy  if  die  appreotice  is  under  ag<s  to 


BY  APP^BNTICJSB  AMD  CHILDRSN.  SS3 

prove  a  part  of  the  apprentice  fee  in  proportion  to  the 
time  remaining*  The  principle  must  be  (if  any)  that  so 
much  would  be  allowed  by  a  court  of  equity. 

How  the  covenants  of  the  apprenticeship  are  effected 
by  the  bankruptcy  of  the  mast^  has  not  yet  been  deter- 
mined, I  apprehend,  either  by  courts  of  law  or  equity. 

When  a  child  earns  money  by  its  own  labour,  which  is  """f.^"""*^  *^ 
received  by  the  father,  who  becomes  a  bankrupt,  it  might 
be  permitted  to  prove  according  to  the  circumstances  of 
the  case. 

The  principle,  I  conceive,  would  be  this :  whatever  a 
coart  of  equity  would  have  compelled  the  father  when 
the  child  came  of  age  to  have  allowed  up  to  the  time  of 
bankruptcj,  so  much  the  child  would  be  allowed  to 
prove. 

Miss  Macklin  was  an  actress,  and  her  father  received 
ber  pay  from  the  manager  of  the  theatre,  and  became  a 
bankrupt  Upon  a  petition  to  prove  the  amount  under 
ber  father's  commission.  Lord  Hardwicke  directed  an 
account  to  be  taken  of  what  the  &ther  had  received ;  but 
to  avoid  the  expence  it  was  agreed  that  she  should  prove 
a  particular  sum.    Exparte  Macklin^  2  Vea.  675.  175d* 


AN  ATTORNEY'S  BILL. 

When  I  first  became  a  commissioner  it  was  the  prac' 
tice  not  to  Bdmit  an  attorney  to  prove  his  bill  under  the 
commission  until  it  was  taxed,  if  it  were  for  such  busi« 
ness  that  lie  could  not  have  brought  Yin  action  against 
the  bankrupt  till  he  had  delivered  his  bill  one  month, 
agreeable  to  the  2  Geo.  2.  c.  2S.  s.  2S.  The  attornies 
complain  much  of  the  hardship  of  getting  a  small  bill 
taxed,  where,  if  the  whole  is  allowed,  the  cost  of  the 
taxation  would  probably  amount  to  more  than  the  divi- 
dend. I  do  not  find  that  the  attention  of  any  chancellor 
bas  ever  been  drawn  to  the  subject.     In  the  absence  of 
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an  ailthoritj  my  present  practice  is  to  admit  the!  trill  of 
an  attorney  to  be  proved,  who  swears  to  the  fiEumess  and 
reasonableness  of  it^  unless  the  assignees  or  other  credi* 
tors  object  to  it  and  require  it  to  be  taxed. 

An  attorney  may  sue  out  a  commission  upon  bis 
bill  before  it  is  taxed.     ExparU  Sutton,  11  Ves.  168. 

But  we  never  permit  him  to  prove  it  afterwards  under 
the  commission  until  it  is  taxed. 


PROCEEDINGS  LOST.  . 

Where  the  proceedings  were  lost,  but  the  commission 
and  assignment  existed,  Lord  Eldon  directed  that  the  ere* 
ditots  should  prove  their  debts  again. 

In  another  case,  where  the  proceedings  were  lost,  but 
a  list  of  the  debts  was  preserved,  which  was  sworn  to  be 
a  true  copy  by  the  person  who  had  made  it.  Lord  Eldon 
directed  the  commissioners  to  declare  dividends  upon  it, 
and  to  act  upon  it,  as  they  would  have  done  upon  the 
original  proceedings. 

In  the  first  volume,  under  5  Greo.  2.  c.  80.  s.  41, 1  have 
strongly  recommended  an  abstract  of  all  the  public  pro- 
ceedings at  Guildhall  to  be  made  and  preserved  for  the 
use  of  all  parties  interested  in  each  commission. 

One  advantage  would  be  a  security  against  accidents 
of  this  nature,  which  are  very  likely  to  occur. 

See  how  a  certificate  was  obtained  when  the  proceed- 
ings were  lost,  under  49  Geo.  8.  c.  121.  s.  18,  post 


FRIENDLY  SOCIETIES. 

Officer  of  a  The  33  Geo.  8.  c.  54.  «.  10.  an  Act  for  the  Encourage^ 

to^y  inftlu!*^  ment  and  Relief  of  Friendly  Societies,  provides  that  if  any 

person  appointed  to  any  oflBce  by  any  friendly  societ/i 
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and  being  entrusted  with  any  monies  or  effects,  belong- 
ing to  sach  society,  or  any  securities  belonging  to  the 
same,  shall  become  a  bankrupt,  his  assignees  shall 
within  forty  days  after  demand  by  the  order  of 
such  society,  or  the  major  part  of  them  assembled  at 
a  meeting  thereof,  deliver  oyer  all  things  belonging  to 
such  society,  to  such  persons  as  such  society  sdball 
appoint,  and  shall  pay  out  of  the  assets  or  effects  of 
such  person  all  sums  of  money  remaining  due,  which 
such  person'  receiyed  by  virtue  of  his  said  office,  before 
any  of  his  other  debts  are  paid  or  satisfied,  and  all  such 
assets  or  effects  shall  be  bound  to  the  payment  thereof 
accordingly. 

The  society  had  lent  their  money  to  an  attorney,  who 
gave  them  his  note  bearing  interest.  He  became  a  bank- 
rupt. 

Lord  Rosslyn  considered  him  the  treasurer  of  the  soci- 
ety, and  ordered  his  assignees  to  pay  all  the  money  the 
bankrupt  owed  to  the  society  in  fulL 

Lord  Eldon  held  he  was  not  appointed  to  an  office 
within  the  meaning  of  the  statute,  and  reversed  the  order. 
Exparte  Ashley^  and  Exparte  Corser^  6  Ves.  441.  1801. 

Lord  Eldon  made  a  similar  judgment  in  Exparte  Moas, 
6  Ves.  802.  1802. 

In  that  case  he  observed,  *^  if  these  friendly  societies 
expect  the  benefit  of  that  very  liberal,  and  perhaps  more 
liberal  than  just,  provision  of  the  legislature  in  their 
favour,  that  all  creditors,  however  meritorious,  shall  be 
sacrificed  to  their  demand,  it  is  their  business  to  take 
the  protection  given  them  in  the  mode  in  which  it  is  di- 
rected, by  appointing  a  treasurer,  and  making  him  give 
security  according  to  the  act."     Ibid. 

And  even  if  the  money  is  in  the  hands  of  a  treasurer  or 
officer,  if  he  does  not  hold  it  by  virtue  of  his  office,  but 
iu  consequence  of  a  contract  upon  a  bond  or  note,  the 
society  cannot  have  the  benefit  of  this  statute.  Exparte 
Stanford  Friendly^  Society,  16  Fee.  289. 
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COSTS. 

In  what  cases  costs  may  be  proved  under  a  commis* 
sion,  see  1  Vol. 

An  assignee.  Peck,  was  removed,  but  was  allowed  fail 
costs,  which  were  to  be  taxed.  The  new  assignees  gan 
him  a  written  undertaking,  to  pay  the  amount  of  theoL 
Upon  this  he  brought  an  action,  no  defence  was  made, be 
obtained  judgment  and  issued  execution.  The  assignees 
presented  a  petition  to  Lord  Redesdale,  that  all  might  be 
veftanded,  but  the  amount  of  the  costs  taxed. 
'  Lord  Redesdale.  I  never  will  suffer  costs,  awarded  ii 
bankruptcy,  to  become  flie  subject  of  an  action,  whicb 
are  to  come  out  of  the  fund,  over  which  I  should  lose 
all  controul,  if  the  order  were  to  be  proceeded  on  el» 
where.  The  ispecial  undertaking  of  the  assignees  makes 
no  diffisrence,  and  he  ordered  Mr.  Peck  and  liis  attomej 
Mr.  Taaffe  to  pay  all  the  costs  incurred.  In  tk$  maUm 
ffDmon,  2  8ch.  and  Lef.  1 10. 


HUSBAND  AND  WIFE. 

WKo  may  join       In  the  first  vol.  under  6  Geo*  2.  c.  SO.  s.  24»  1  bad 
la  t  e  proo .     ^^^^  fj^^^  ^f  ^y^^  bankrupt  is  indebted  to  a  single  woman, 
who  marries,  that  her  husband  alone  cannot  sue  out  a 
commission. 

The  court  of  King's  Bench  have  lately  so  decided. 
They  must  both  join  in  the  aiBdavit  of  the  deM  and  tke 
petition.    Ramsey  v.  Charge,  Mau.  amd  Selw.  176. 

They  must  both  therefore  join  in  4he  proof  of  such  a 
debt. 

If  the  husband  were  indebted  to  the  bankrupt,  it  will 
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follow  atao  that  these  debts  caimot  be  balanced  or  set 
off. 

Since  this  was  printed  in  the  former  edition,  Lord  Eldon 
bas  decided  that  a  debt  by  the  bankrupt  to  the  wife,  when 
she  was  single,  cannot  be  set  off  against  a  debt  due  to 
the  bankrupt  from  the  husband.  Eiparte  Blagdon  re 
Beam,  2  Raae,  210.  1815. 

If  the  bankrupt's  wife,  whilst  single,  was  indebted  to 
A.  this  might  be  proved  under  bis  commission,  and  if 
A.  is  indebted  to  the  bankrupt,  their  debts  I  should 
think  might  be  balanced. 

If  a  bond  or  a  debt  is  assigned,  the  proof  ought  to  be 
made  both  by  the  assignor  and  the  assignee ;  the  assignor 
that  the  bankrapc  was  indebted  so  much  to  him,  and  that 
he  has  assigned  the  debt  to  the  assignee,  and  each  must 
depose  that  they  have  not  received  it,  or  any  satisfaction. 
E»patteCkildylJtk.lll. 

If  the  assignor  would  not  come  to  assist  the  assignee, 
the  chancellor  probably,  upon  the  petition  of  the  assig* 
nee,  would  direct  the  commissioners  to  receive  his  proof 
alofie.  But  I  do  not  think  the  commissioners  ought  to  admit 
his  proof  alone  without  a  special  order  from  the  chancellor. 

Conway  and  Co.  paid  t|ie^  debt,  as  a  surety  after  the  if  a  d  bt  m 
bankruptcy  of  Lloyd,  in  consequence  of  which  the  bank-  }.  l!fb<r  ^7yed. 
rupt  became  indebted  to  them,  and  they  as  bis  surety,  by 
49  Geo,  3.  c.  121.  «.  8.  were  entitled  to  prove  under  his 
commission.  Conway  and  Co.  sold  or  assigned  their 
debt  Lord  Eldon  is  made  to  say,  that  the  purchaser, 
when  he  advimced  the  money,  purchased  all  their  reme- 
dies and  advantages,  and  therefore  he  ie  entitled  to  prove 
in  tkeir  names.     Ewparte  Lloydy  I  Rose^  4. 

I  cannot  but  suspect  that  the  reporter  has  ihigconceived 
what  Lord  Eldon  said  ;  or  the  lord  chancellor,  if  he  so 
expressed  himself,  said  this  inadvertently.  There  is  no 
instuice  of  one  man  swearing  in  the  name  of  another. 
It  seems  ix^  be  the  common  case  of  assignor  and  assignee. 

But  the  chancellor  might  think  from  the  affidavits  be* 
fore  him  ttie  assignee  migbt  prove  alone.  I  humbly  eon- 
<«ive  in  sueh  a  case  be  must  prove  in  his  own  name^  but 

V4Hi.  H.  e 
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Tnutcei. 


PaQkruptEDd 
his  a^tigiiees. 


ott^ht  not  alone 
to  sue  out  a 
comnjission. 


Ezeeotor. 


under  a  special  deposition  stating  all  the  oircumstanoes, 
and  then  in  his  own  name  he  would  exercise  all  the  righti 

of  a  creditor. 

So  a  trustee  and  a  cestui  que  trusty  ought  to  join,  and 
the  trust  deed  ought  to  be  exhibited. 

Where  there  are  two  or  more  trustees,  though  one  has 
been  permitted  to  prove  the  debt,  they  must  all  join  in 
signing  the  certificate,  as  the  one  signing  must  have  an 
authority  to  sign  for  his  co-trustees.  Exparie  iitgtjf, 
re  Edwards,  2  RosCy  224,  1815. 

That  authority  must,  I  conceive,  be  a  letter  of  at- 
torney. 

So  also  a  bankrupt  and  his  assignees  ought  to  joiain 
the  proof :  that  has  always  been  the  practice  ;  and  they 
ought  to  join  in  signing  the  certificate  ;  for  each  party 
has  an  interest  in  the  increase  of  the  dividends. 

It  is  not  an  unfrequent  practice  in  the  country  foi 
signees  of  a  bankrupt  to  sue  out  a  commission  against 
a  debtor  of  the  bankrupt  without  joining  their  bankrupt 

The  assignees  alone  have  the  same  remedy  fully  and 
lawfully  in  all  respects  and  purposes  to  recover  a  debt, 
which  the  bankrupt  had  by  1  Jac.  c.  15.  s.  13, 

But  it  may,  I  think,  be  justly  doubted,  whether  they 
are  creditors  within  the  meaning  of  the  5  Geo.  2.  c.  30, 
s.  23.  who  are  to  petition  and  make  an  affidavit  of  the  truth 
and  reality  of  their  debts.  It  will  be  difficult  for  them  to 
make  the  affidavit  without  the  assistance  of  the  bankrupt 

Assignees  frequently  do  it ;  the  subject  has  never  yet 
attracted  the  notice  of  the  chancellor  or  a  court  of  law. 

If  assignees  in  an  action  intend  to  arrest  the  debtor, 
the  bankrupt  must  join  with  them  in  the  affidavit  of  the 
debt ;  and  the  bankrupt's  affidavit  alone  will  not  be  suf- 
ficient.   Smith  v.  Barclay y  3  Bos,  and  P.  219. 

Lord  H^rdwicke  declared  '*  that  an  executor  as  be 
acts  in  autre  droity  being  a  bankrupt,  does  not  take  away 
the  right  of  executorship,  and  therefore  strictly  he  may 
be  the  proper  hand  to  receive  it ;  but  however  in  such 
a  case  I  ought  to  secure  the  effects  of  the  testator,  and 
therefore  I  will  itppoint  a  receivefr.to  whom  the  assig- 
nees of  this  commission  shall  account,  for  so. much  as 
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thej  have  got  in  of  Hughes's  testator's  assets."    Expqrte 
JBttis,  1  Atk.  lOl.  1742. 

The  bankrupt  was  an  executor.     Upon  the  Petition  ^"I^JJJ^^^P^J^- 
of  a  creditor  of  the  testator,  the  bankrupt  was  permitted  own  commis- 
by  Lord  Thurlow  to  prove  the  debt  under  his  own  com-  "®°' 
mission ;  but  the  assignees  were  ordered  to  pay  the  di- 
vidends into  the  bank  till  further  order.    Exparte  Leeke, 
2Bro.596.  1789. 

Where  two,  Shakeshaft  and  Kempson,  were  executors  Tnuteei  bow 
in  trust  for  others^  and  the  two  executors  sold  out  stock 
belonging  to  the  testator,  20001. 3  per  cents,  which  Kemp- 
son  permitted  Shakeshaft  to  apply  to  his  own  use,  Shake- 
shaft  died  insolvent,  and  Kempson  became  a  bankrupt. 

Lord  Thurlow  said,  it  was  a  rule  in  equity,  that 
where  a  trustee  had  made  use  of  a  trust  fund,  he  might  be 
compelled  either  to  replace  the  fund,  or  to  account  for 
what  he  had  made  of  it,  at  the  election  of  the  cestui  que 
truat ;  and  he  ordered  that  the  legatees  or  cestui  que 
trust  might  be  permitted  to  prove  the  price  of  the  stock 
at  the  time  of  the  bankruptcy  (it  having  risen,)  and  the 
assignees  were  to  pay  the  dividends  into  the  bank,  subject 
to  further  others.  Exparte  Shakeshaft^  i  Bro.  \21 .  1791. 

When  the  executorship  was  disputed  in  the  ecclesias-  Dividends  paid 
tical  court,  and  one  of  the  executors  became  a  baukrupt  ^"***  *^*  ^^^' 
who  was  indebted  to  the  testator,  the  other  executor  was 
admitted  to  prove  the  debt,  but  the  dividends  were  to  be 
paid  into  the  bank  till  further  order.      Exparte  Shake-- 
9hqft,^  Bro.  198.  1791. 

In  cases  where  the  bankrupt  is  an  executor  or  admi- 
mstrator,  and  has  mixed  the  testator's  or  intestate's 
estate  with  his  own,  the  commissioners  ought  not  to 
admit  the  proof,  but  refuse,  that  there  might  be  an  ap- 
plication to  the  chancellor,  who  will  make  a  special 
order  according  to  the  circumstances  of  the  case.  In 
•ome  cases  the  chancellor  might  think  it  proper  that 
the  assignees  should  join  with  hira  in  the  proof,  for  if  the 
chancellor  orders  him  to  prove  alone,  the  commissioners 
must  of  course  afterwards  permit  him  to  sign  his  own 
certificate. 

z  2 
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l6  Geo.  3.  c.  134.  s.  3.   1806. 


Proof  by  sureties,  See  49  Geo.  3.  c.  121.  s.  8. 

Proof  of  debts  not  payable  at  the  time  of  bankruptcyi 
See  49  Geo.  3.  c.  \2\.  s.  9. 

Executory  contracts.  See  the  same. 

Proof  of  rent,  See  49  Geo.  3.   c.  121.  «.  19. 

Proof  of  the  value  of  annuities,  See  49  Geo.  3.  c.  121, 
«.  17. 


Mutual  debts 
and  credits 
may  be  set  off 
notwithstand- 
ing a  secret 
act  of  bank- 
ruptcy. 


46  Geo.  3.  c.  1 35.  s.  3. 

And  be  it  further  enacted  that  in  all  cases  in  which, 
under  commissions  of  bankrupt  hereafter  to  be  issued,  it 
shall  appear  that  there  has  been  mutual  credit  giTen  by 
the  bankrupt,  and  any  other  person,  or  mutual  debts  be- 
tween the  bankrupt  and  any  other  person,  one  debt  or 
demand  may  beset  oflF against  another,  notwithstanding 
any  prior  act  of  bankruptcy  committed  by  such  bank- 
rupt before  the  credit  was  given  to,  or  the  debt  was 
contracted  by,  such  bankrupt,  in  like  manner  as  If  no 
such  prior  act  of  bankruptcy  had  been  committed,  pro- 
vided such  credit  was  given  to  the  bankrupt  two  calen- 
dar months  before  the  date  and  suing  forth  of  such 
commission,  and  provided  the  person  claiming  the  bene- 
fit of  such  set-oflf  had  not,  at  the  time  of  giving  such 
credit  any  notice  of  any  prior  act  of  bankruptcy  by  such 
bankrupt  committed ;  or  that  he  was  insolvent  or  had 
stopped  payment :  Provided  always,  that  the  issuing 
of 'a  commission  of  bankrupt  against  such  bankrupt, 
although  such  commission  shall  afterwards  be  superseded, 
the  striking  a  docket  for  the  purpose  of  issuing  a  com- 
mission against  such  bankrupt,  whether  any  commission 
shall  have  actually  issued  thereupon  or  not,  shall  be 
deemed  notice  of  a  prior  act  of  bankruptcy  for  the  pur- 
poses of  this  act,  if  it  shall  appear  that  an  act  of  bank- 
ruptcy had  been  actually  committed,  at  the  time  of 
issuing  such  commission  or  striking  such  docket. 


No  case,  which  I  have  seen  op  heard  of,  has  yet  bee^ 
decided  under  the  first  part  of  this  section. 


SET    OFF.  3*1 

Lord  Ellenborough  held,  at  nisipriu9y  that  if  a  com* 
mission  were  sealed,  though  it  was  afterw^ards  superseded 
without  being  opened,  it  was  notice  of  an  act  of  bank- 
ruptcy under  this  statute.  IVatkinn  v.  Maundy  3  Camp. 
308.  1812. 

It  is  expressly  so  declared  by  the  statute. 

I  should  think  the  meaning  of  this  part  of  that  section 
is  this,  viz.  where  there  is  an  act  of  bankruptcy  and  a 
commissioD  sued  out,  even  if  the  commission  is  super- 
seded, then  that  act  of  bankruptcy  shall  have  precisely 
the  same  eifect  and  operation  as  it  would  have  done,  if 
this  act  of  parliament  had  never  been  passed. 

The  following  case  upon  the  general  law  of  balancing 
accounts  in  bankruptcy,  may  be  inserted  here. 

Ail  tbe  partners  of  the  Pontefract  Bank  became  bank-  ^ntei  receired 

r«i  .         .  .  11  -  after  the  Unk- 

rupts  but  one.     The  solvent  partner,  and  the  assignees  of  roptcy  of  one 
each  bankrupt,  brought  an  action  against  a  debtor  of  the  ^neroff*"""^ 
partnership.    His  defence  was  a  set  off.  It  appeared  that 
the  notes  he  endeavoured  to  set  off,  were  purchased  by 
him  at  an  undervalue  after  the  bankruptcy  of  the  bank- 
rupts. 

The  court  of  King's  Bench  held  that  they  could  not 
be  set  off.  The  effect  was  the  same  in  the  case  of  ba- 
lancing a  debt  in  bankruptcy,  if  a  bill  or  note  was  re- 
ceived after  the  bankruptcy  of  one  of  the  partners,  as  if 
it  had  been  received  after  the  bankruptcy  of  all. 

It  is  an  important  case.     It  is  not  yet  reported. 

But  an  action  might  have  been  brought  upon  these 
bills  against  the  solvent  partner  and  the  bankrupts. 

Striking  a  docket  is  not  now  notice  of  an  act  of  bank- 
ruptcy.    6ee49  Oeo.  3.  c.  121.  s.  1. 


46  Geo.  3.  c.  135.  s.  4. 

And   be   it  further   enacted,  that  all  persons  against  ^{^'rtificaref 
whom  any  commission  of  bankrupt  shall  hereafter  issue,  bankrupts  from 
and  who  shall  be  duly  found  bankrupts  under  the  same,  J^jlf/,;;^^^^* 
shall  upon  obtaining  his,  her,  or  their  certificat^^be  dis-  tute. 
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46  Geo.  3.  c«  \35.  8.  3.  1806. 


Proof  by  sureties.  See  49  Geo,  3.  c.  121.  «.  8. 

Proof  of  debts  not  payable  at  the  time  of  bankroptcj, 
See  49  Gfo,S.c.  121.  9.  9. 

Executory  coutracts.  See  the  same. 

Proof  of  rent.  See  49  Geo.  3.  c.  12J.  ».  19. 

Proof  of  the  value  of  aaouitieSy  See  49  Geo*  3.  c.  12h 
s.  17. 


Mutual  debu 
and  credits 
may  be  set  off 
notwithstand- 
ing^ a  secret 
act  of  bank- 
rnptoy. 


46  Geo.  3,  c.  1 35.  s,  3. 

And  be  it  further  enacted  that  in  all  cases  in  which, 
under  commissions  of  bankrupt  hereafter  to  be  issued,  it 
shall  appear  that  there  has  been  mutual  credit  giren  by 
the  bankrupt,  and  any  other  person,  or  mutual  debts  be> 
tween  the  bankrupt  and  any  other  person,  one  debt  or 
demand  may  beset  off  against  another,  notwithstanding 
any  prior  act  of  bankruptcy  committed  by  such  bank- 
rupt before  the  credit  was  given  to,  or  the  debt  wai 
contracted  by,  such  bankrupt,  in  like  manner  as  if  no 
such  prior  act  of  bankruptcy  had  been  committed,  pro* 
vided  such  credit  was  given  to  the  bankrupt  two  calen- 
dar months  before  the  date  and  suing  forth  of  such 
commission,  and  provided  the  person  claiming  the  bene- 
fit of  such  set-off  had  not,  at  the  time  of  giving  such 
credit  any  notice  of  any  prior  act  of  bankruptcy  by  such 
bankrupt  committed  ;  or  that  he  was  insolvent  or  had 
stopped  payment :  Provided  always,  that  the  issuing 
of  ■  a  commission  of  bankrupt  against  mch  bankrupt, 
although  such  commission  shall  afterwards  be  superseded, 
the  striking  a  docket  for  the  purpose  of  issuing  a  com- 
mission against  such  bankrupt,  whether  any  commission 
shall  have  actually  issued  thereupon  or  not,  shall  be 
deemed  notice  of  a  prior  act  of  bankruptcy  for  the  pur- 
poses of  this  act,  if  it  shall  appear  that  an  act  of  bank- 
ruptcy had  been  actually  committed,  at  the  time  of 
issuing  such  commission  or  striking  such  docket. 


No  case,  which  I  have  seen  or  heard  of,  has  yet  been 
decided  under  the  first  part  of  this  section. 
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Lord  Ellenborough  held,  at  nisipriuSy  that  if  a  com^ 
missioD  were  sealed,  though  it  was  afterwards  superseded 
without  beiog  opened,  it  was  notice  of  an  act  of  bauk- 
ruptcy  under  this  statute.  Watkins  v.  Maundy  3  Camp. 
308.  1812. 

It  is  expressly  so  declared  by  the  statute. 

I  should  think  the  meaning  of  this  part  of  that  section 
is  this,  viz.  where  there  is  an  act  of  bankruptcy  and  a 
commission  sued  out,  even  if  the  commission  is  super- 
seded, then  that  act  of  bankruptcy  shall  have  precisely 
the  same  effect  and  operation  as  it  would  have  done,  if 
this  act  of  parliament  bad  never  been  passed. 

The  following  case  upon  the  general  law  of  balancing 
accounts  in  bankruptcy,  may  be  inserted  here. 

All  the  partners  of  the  Pontefract  Bank  became  bank-  ^^^^^  receirea 

,  «^,  ,  ...  _  after  the  bank- 

rupts but  one.     The  solvent  partner,  and  the  assignees  of  raptcy  of  one 

each  bankrupt,  brought  an  action  against  a  debtor  of  the  telefoS*"""* 
partnership.    His  defence  was  a  set  off.  It  appeared  that 
the  notes  he  endeavoured  to  set  off,  were  purchased  by 
him  at  an  undervalue  after  the  bankruptcy  of  the  bank- 
rupts. 

The  court  of  King's  Bench  held  that  they  could  not 
be  set  off.  The  effect  was  the  same  in  the  case  of  ba- 
lancing a  debt  in  bankruptcy,  if  a  bill  or  note  was  re» 
ceived  after  the  bankruptcy  of  one  of  the  partners,  as  if 
it  had  been  received  after  the  bankruptcy  of  all. 

It  is  an  important  case.     It  is  not  yet  reported. 

But  an  action  might  have  been  brought  upon  these 
bills  against  the  solvent  partner  and  the  bankrupts. 

Striking  a  docket  is  not  now  notice  of  an  act  of  bank- 
ruptcy.    6ee49  Geo.  8.  c.  121.  9.  1. 


46  Geo.  3.  c.  135.  s.  4. 

And   be   it  further  enacted,  that  all  persons  against  <>rtificntei 
woom  any  commission  ol  bankrupt  shall  hereafter  issue,  bankrupts  from 
and  who  shall  be  duly  found  bankrupts  under  the  same,  ^;5;f/,;';;''^|;i* 
shall  upon   obtaining  his,  her,  or  their  certificatt^be  dia-  tuit. 
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46  Geo.  3.  c.  136.  s.  5.   IB06. 


Debts  to  the 


charged  of  and  from  all  debta  by  this  act  made  proveabte 
under  such  commissioUy  and  shall  have  the  benefit  of  the 
several  statutes  now  in  force  against  bankrn{>ts,  m  like 
manner  to  all  intents  and  purposes  as  if  such  sei^ret  acts 
of  bankruptcy  had  not  been  committed  prior  to  the  con- 
tracting of  such  debts. 


It  is  not  probable  that  any  decision  will  dep^id  upon 
this  section. 

It  is  generally  but  not  universally  true  that  the  certifi- 
cate is  a  bar  to  all  debts,  which  may  be  proved  under 
the  commission. 

The  officers  of  the  crown  now  frequently  prove  debts 
due  to  the  king,  but  the  bankrupt  is  not  discharged  from 
the  obligation  to  pay  the  remainder  by  his  certificate. 


Oommiuioos 
of  bankruptcy 
•haH  not  be 
avoiHed  by  any 
secret  act  of 
bankruptcy 
oonnmitted  be- 
fore contractiogf 
the  petitioning' 
creditor**  debt. 


46  Geo.  S.  c.  195.  s.  5* 

And  be  it  further  enacted,  that  no  commission  of  bank- 
rupt that  shall  be  hereafter  issued,  shall  be  avoided  or 
defeated  by  reason  of  any  act  of  bankruptcy  having 
been  committed  by  the  person  or  any  of  the  persons 
against  whom  such  commission  shall  have  issued,  prior 
to  the  contracting  the  debt  of  the  creditor  or  any  of  the 
creditors,  upon  whose  petition  such  commission  shall 
have  issued,  if  such  petitioning  creditor  had  not  any 
notice  of  such  act  of  bankruptcy  at  the  time  wbea 
the  debt  to  him  was  contracted ;  but  that  such  com- 
mission of  bankrupt  and  all  the  proceedings  under  the 
same  shall  be  valid  and  effectual  to  all  intents  and 
purposes,  notwithstanding  that  such  prior  act  or  acts  of 
bankruptcy  shall  have  been  committed  by  such  banknipt 


Before  this  section  if  there  had  been  an  act  of  bank- 
ruptcy before  the  petitioning  creditor's  debt,  and  a 
sufficient  debt  existing  to  support  a  commission  upon 
that  act  of  bankruptcy,  the  chancellor  would  have  super- 


COiiMiSSlONS    KOT  StiPEUSEDKD.  3^3 

i^ded  the  commission ;  and  if  a  commission  had  been 
sued  out  upon  the  first  act  of  bankruptcy,  the  creditors 
only,  whose  debts  were  contracted  previously  to  the  first 
act  of  bankruptcy  could  be  admitted  to  prove  and  re- 
ceive a  dividend  under  it. 

If  a  debt  is  contracted  upon  credit  without  a  written  Petitioning 
security,  the  time  of  which  does  not  expire  till  after  the  i^^fo^e  an  act  of 
act  of  bankruptcy  is  committed,  upon  which  the  com-  ^iankruptcy. 
mission  is  sued  out,  the  commission  cannot  be  sustained. 
Lord  EUenborough  held  there  must  still  be  a  petitioning 
creditor's  debt,  prior  to  an  act  of  bankruptcy.     Moss  v. 
Smifk ,  1  Camp,  489. 

Upon  a  petition  to  obtain  an  order  for  the  sale  of  cer-  No  met  of  bank, 
tain  freehold  and  leasehold  estates,  and  to  be  admitted  to  t™r%'J'oni«ff 
prove  for  the  deficiency  :   it  was  objected,  that  the  mort-  creditor's  debt 
gage  was  subsequent  to  an  act  of  bankruptcy.  transactions,*'*^ 

It  appeared  that  Birkett  was  a  mortgagee  of  the  free-  P'«7»dcd  the 
hold  premises  by  indentures  of  the  21st  and  22d  of  ditor  was  not 
March,   1811,  and  they  also  found  that  in  the  months  of  ^^j^^^jj'jj^^^ 
October  and  November,  1810,  the  bankrupt  committed  bankruptcy, 
several  acts  of  bankruptcy ;  and  that  there  was  at  the 
time  of  such  acts  of  bankruptcy  a  debt,  upon  which  a 
commission  might  have  been  issued. 

The  petitioning  creditor's  debt,  upon  which  the  com- 
mission actually  issued,  did  not  arise  till  the  month  of 
June,  1811 ;  subsequently  another  act  of  bankruptcy  was 
committed,  upon  which  the  commission  issued  on  the  ' 
13th  of  January,  1812.  Lord  Eldon  decided,  that  the 
relation  to  the  act  of  bankruptcy  could  not  be  carried 
back  beyond  the  debt  upon  which  the  commission  had 
proceeded,  and  he  granted  the  prayer  of  the  petition.  jBx- 
Pdrte  Birkett^  in  the  matter  of  Reynolds,  2  Rose,  71. 1814. 

This  is  a  very  important  case.  It  establishes  this 
great  proposition,  that  nothing  can  be  disturbed  in  bank- 
ruptcy prior  to  an  act  of  bankruptcy,  which  is  prior  to 
^e  petitioning  creditor's  debt,  provided  the  petitioning 
creditor  had  no  knowledge  of  such  act  of  bankruptcy 
^hen  he  sued  out  the  commissiou. 

When  a  commission  is  sued  out,  which  c^auotbe  set 


.144  49  Geo.  S.  c.  191.  s.  I.  1809. 

aside,  all  the  transactions  of  the  bankrapt  prior  to  tke 
petitioning  creditor's  debt  are  irrevocable,  even  if  tbose 
who  dealt  with  him,  knew  at  the  time  that  he  had  com- 
mitted an  act  of  bankruptcy. 
If  a  debt  ii  Philips  Committed  an  act  of  bankniptcj,  which  wu 

Une  the  act  of  knowft  to  Penfold,  after  which  he  became  indebted  to 
bankruptey       Penfold  in  £4000.     Philips  then  contracted  a  debt  with 

upon  which  the  *^ 

commission  it  Bowoess  to  the  amount  of  .f^SOO,  and  committed  another 
tboirh^wiih  a  ^^^  ^^  bankruptcy,  upon  which  Bowness  saed  out  a  com- 
kunwied^e  of  mission  agAiust  Philip?,  and  he  was  declared  bankrupt. 
rupi^j  prior^o  Liord  EUenborough  and  the  Court  of  King's  Bench  held, 
thoi,  it  may  be  that  Peufold  might  prove  his  debt  under  the  commissioD. 
proFe  .  Exports  BownesB  in  re  PhiUpSy  2  Mau.  and  Selm.  479. 

May«  1814 

If  Bowness  had  no  notice  of  an  act  of  bankruptcy  prior 
to  his  debt,  the  commission  could  not  be  superseded,  and 
no  prior  proceeding  can  be  disturbed.  If  he  had  known  of 
it,  and  there  had  been  a  su£Bcient  debt  prior  to  the  first  act 
of  bankruptcy,  then  upon  the  petitionof  a  creditor  having 
such  a  debt,  Bowness's  commission  would  have  been  sa* 
pers^ed,  and  he  might  have  had  a  oommjanon^  under 
which  both  the  debts  of  Penfold  and  Bowness  would  have 
been  excluded. 


49  Geo.  3.  c.  IBl.  1809. 
^n  Jet  to  alter  aful  amend  the  Law8  relating  to  Banknq^ 

o^.t  If^aS  Whereas  by  an  act  of  parliament  passed  in  the  forty 
••  3.  repealed,  dlvfb  year  of  the  reign  of  his  present  majesty,  intituled 
^  An  Act  to  amend  the  Laws  relating  to  Bankrupts,*'  it  ii 
amongst  other  things  provided  that  the  striking  of  a 
docket  for  the  purpose  of  issuing  a  commission,  whether 
any  commission  shall  have  actually  issued  thereupon  or 
not,  shall  be  deemed  notice  of  a  prior  act  of  bankruptcy, 
for  the  purposes  of  the  said  act,  if  it  should  appear  that 
an  act  of  bankruptcy  had  been  actually  committed  at  the 
time  of  striking  such  docket ;  and  whereas  the  aforesaid 
provision  in  the  said  act  hath  not  been  attended  with  the 


SXECUTIOIIS  AND  ATTACHMENTS.  34^ 

good  6ffects  which  were  expected  therefrom ;  but  be  it 
enacted  by  the  king's  most  excellent  majesty  by  and 
with  the  advice  and  consent  of  the  lords  spiritual  and 
temporal,  and  commons,  in  this  present  parliament  as- 
sembled, and  by  the  authority  of  the  same,  that  the  said 
act,  80  far  as  the  same  is  herein  before  recited,  shall  be, 
aad  the  same  is  hereby  repealed. 


This  properly  repeals  part  of  the  third  section  of  the 
46  Geo.  3.  which  makes  striking  a  docket  notice  of  an 
act  of  bankrupt.  The  docket  book  is  seldom  perused  by 
aay  one  except  attornies  or  their  clerks ;  and  I  do  not 
kaow  where  a  knowledge  of  a  commissioui  which  has 
never  appeared  in  the  Gazette,  can  be  derived  but  from 
tbe  same  obscure  source. 


49  Geo.  3.  c.  121.  s.  2, 

And  be  it  further  enacted  by  the  authority  afore-  ExecntioM  and 
,  that  in  all  cases  of  commissions  of  bankrupt  here-  *fter  a"Mcret 
after  to  be  issued,  all  executions  and  attachments  against  »«*  of  Unk- 
tte  lands  and  tenements,  and  goods  or  chattels  of  the  ^^^  ^' 
l>ankrupt,  bona  fide  executed  or  levied  more  than  two 
calendar  months  before  the  date  and  issuing  of  such  com- 
mission, shall  be  valid  and  effectual,  notwithstanding  any 
prior  act  of  bankruptcy  committed  by  such  bankrupt,  in 
like  manner  as  if  no  such  prior  act  of  bankruptcy  had 
I^^Gu  committed :  provided  the  person  at  whose  suit  such 
execution  or  attachment  shall  have  issued,  had  not  at 
4e  time  of  executing  or  levying  the  same,  any  notice  of 
*Bjr  prior  act  of  bankruptcy,  by  such  bankrupt  commit- 
^»  or  that  he  was  insolvent,  or  had  stopped  payment, 
provided  always  that  the  issuing  of  a  commission  of 
baokrupt,  although  such   commission   shall  afterwards 
^  superseded,  shall  be  deemed  such  notice,  if  it  should 
^pcar  that  au  act  of  bankruptcy  bad  been  actually  com- 
iBtitled  at  the  time  of  issning  such  commission. 
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49  Geo,  3.  c.  121.  s.  S.  180^. 


Lord  Ellenborough  decided,  at  nisi  prius^  that  where 
the  sheriff  had  taken  the  bankrupt's  goods  in  execation 
after  a  secret  act  of  bankruptcy  more  than  two  calendar 
months  before  the  date  of  the  commission,  the  execution 
tvas  not  protected  by  the  46  Geo.  3.  c.  136. «.  L 

He  said  there  was  no  pretence  to  call  it  a  payment  br 
the  bankrupt,  and  that  transactions  protected  by  that  sec- 
tion, were  evidently  transactions  in  the  ordinary  coarse  of 
business,,  not  transactions  carried  on  through  the  medium 
6f  l6gal  process.     Blogg  v.  PhiUips,  2  Camp.  129. 1809. 

In  consequence  of  that  decision  this  section  was  in- 
troduced. 
Execation  on        The  sheriff  seized  the  goods  of  the  bankrupt  at  five 

w.^h  the  eA^of  o'clock  in  the  afternoon,  the  act  of  bankruptcy  bj  de- 
baokniptey.      jijjj  ^|^  ^^  seven  o'clock  in  the  same  evening.    Lord 

Ellenborough  held  at  nisi  priusj  that  the  assignees  of 

the  bankrupt  could  not  recover  the  value  of  the  goods 

from  the  sheriffis. 
The  seizure  was  legal,  there  being  no  bankruptcy  &t 

the  time.    Sadler  v.  Lcigh^  4  Camp.  199.  1816. 


Where  the  u- 
tif^neet  f  hall 
plaee  the 
BODey. 
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And  whereas  by  an  act  of  parliament  made  in  the 
fifth  year  of  the  reign  of  his  late  majesty  king  George 
the  second,  intituled,  An  Act  to  prevent  the  committing 
€f  Frauds  by  Bankrupts^it  is  amongst  other  things  enacted, 
that  before  the  creditors  of  any  bankrupt  shall  proceed 
to  the  choice  of  assignees  of  the  bankrupt's  estate,  the 
major  part  in  value  of  the  said  bankrupt's  creditors  then 
present,  shall,  if  they  think  fit,  direct  in  which  manner, 
how,  and  with  whom,  and  where  the  monies  arising  bj 
and  to  be  received  from  time  to  time  out  of  the  bank* 
rupt's  estate,  shall  be  paid  in  and  remain,  until  the  same 
shall  be  divided  amongst  all  the  creditors,  as  by  that  act 
directed  ;  to  which  rule  and  direction  every  such  assig* 
nee  and  assignees  afterwards  to  be  chosen  are  to  con* 
form,  as  often  as  one  hundred  pounds  shall  begot  in  vA 
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fetSeived  from  such  bankrupt's  estate,  and  arethei^^by 
indemnified  for  what  they  do  in  pursuance  of  such  direc- 
tion of  the  said  creditors  as  aforesaid ;   and  whereas  the 
creditors  of  bankrupts  do  not  in  all  cases  avail  themselves 
of  the  said  power  given  them  hj  the  said  recited  act ; 
and  whereas  the  aforesaid  direction  of  the  said  act  has 
been  in  many  instances  disobeyed  by  the  assignees  of  the 
estates  of  bankrupts,  who  have  notwithstanding  such 
direction,  kept  in  their  hands  or  employed  for  their  own 
benefit,  large  sums  of  money,    part  of  the  bankrupt's 
estates ;  be  it  enacted,  by  the  authority  aforesaid,  that 
from  and  after  the  passing  of  this  act,  if  in  any  case  the 
major  part  of  the  creditors  of  any  bankrupt  shall  not, 
before  they  shall  proceed  to  the  choice  of  assignees  of 
the  bankrupt's  estate,  direct  in  what  manner,  how,  and 
with  whom,  and  where  the  monies  arising  from  thebank^ 
rupt's  estate  shall  be  paid  in  and  remain  in  pursuance  of 
the  power  given  to  them  by  the  said  recited  act,  it  shall 
be  lawful  for  the  commissioners,  or  the  major  part  of 
them,  and  they  are  hereby  required  immediately  after 
the  commissioners  shall  have  proceeded  to  the  choice  of 
assignees,  and  at  the  same  meeting,  to  direct  in  what 
manner,  how,  and  with  whom,  and  where  the  monies 
arising  by  and  to  be  received  from  time  to  time  out  of 
the  bankrupt's  estate  shall  be  paid  in  and  remain  until . 
the  same  shall  be  divided  amongst  the  creditors,  as  by 
the  said  recited  act  is  directed,  to  which  rule  and  direc- 
tion the  assignee  or  assignees  of  the  bankrupt's  estate  shall 
conform,  as  often  as  one  hundred  pounds  shall  be  got  in 
and  received  from  such  bankrupt's  estate,  and  shall  be 
and  are  hereby  indemnified   for  what  they  shall  do  in 
pursuance  of  such  directions  of  the  said  commissioners 
as  aforesaid  ;  provided  that  it  shall  not  be  lawful  for  the 
commissioners  to  direct  such  monies  to  be  paid  into  the 
hands  of  the  said  commissioners,  or  into  any  banking 
h^use  or   other  house  of  trade  or  business  in  which  the 
commissioners  or  any  of  them,  or  the  solicitor  to  the  com- 
mission,   are,  or  is  interested  or  concerned  as  a  partner 
or  partners,  or  otherwise. 
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This  section  did  not  seem  to  be  necessary,  is  it  wv 
expressly  directed  by  Lord  Loughborough's  order  ia 
1794,  where  the  creditors  do  not  elect  a  banker,  thit 
there  shall  be  a  covenant  inserted  in  the  assignmoit  by 
the  commissioners  that  the  money  shall  be  paid  into  the 
bank  of  England.  That  still  remaining  in  force,  the oom- 
missioners  can  have  no  choice  under  this  section. 

Lord  Eldon  had  censured  commissioners  and  soliciton 
to  the  commissiou  for  placing  the  bankrupt's  money  is 
banking  houses  in  which  they  had  a  concern.  See  Re- 
gulations, 6  Ves.  1.  and  Exparte  Laceyy  6  Ve9.  721. 

The  only  difference  in  that  respect,  in  England,  I  con- 
ceive, would  be  this ;  that  before  the  statute  they  might 
by  the  chancellor  have  been  censored  and  removed; 
since  this  act  they  may  be  indicted  for  a  misdemeaoor, 
it  being  a  common  law  misdemeanor  to  act  contrary  to 
the  prohibition  of  a  statute. 
banW^toVe  ^^^  creditors  appointed  that  the  assignee  should  psy 
•rediion.  the  money  into  the  bank,  of  whioh  he  was  a  partner. 
It  remained  there  three  years. 

The  chancellor  ordered  him  to  pay  interest  of  five 
per  cent,  not  because  it  was  placed  in  his  bank,  but  be- 
cause he  kept  it  there  three  years  without  a  satisfactory 
reason.     Exparte  Baker ,  18  Ves.  246. 

This  case  is  not  within  the  49  Geo.  ^.  c  12.  s.  S  and 
4,  so  as  to  subject  the  assignee  to  the  penalty  of  twenty 
per  cent. 

Nor  do  I  see  in  the  statutes,  or  the  general  orders,  any 
authority  to  preclude  the  creditors  from  choosing  the 
assignee  their  banker. 


49  Geo.  J.  c.  191.  s.  4. 
AuifoeMdii.        And  be  it  further  enacted  by  the  authority  aforesaid, 

di^ctifnl  to^'ue  '^^^^  ^^^^  *°^  ^^^^^  ^^^  passing  of  this  act,  in  all  cases 
chaq^  80  per  in  which  any  assignee  or  assignees  of  any  bankrupt's 
oKmey  tttber.  estate  shall  wilfully  retain  in  his  or  their  hands,  orother- 
wiie  reteiDed  or  ^ige  employ  for  his  or  their  own  benefit,  any  sum  or 
sums  of  money,  part  of  the  estates  of  such  bankrupt:^:. 
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contrary  to  tfae  aforesaid  direetion  of  tbe  said  recited  act 
passed  in  the  fifth  year  of  the  reign  of  King  George  the 
second,  or  of  the  aforesaid  direction  in  this  act  contained, 
he  or  they  shall  be  charged  in  his  or  their  accoants  with 
the  estates  of  such  bankrapts,  with  such  sum  or  sums  of 
money  as  shall  be  equal  to  the  amount  of  interest,  com- 
puted at  the  rate  of  twenty  pounds  per  centum  per  an- 
num, on  all  such  sums  of  money  so  retained  or  employed 
by  him  or  them  for  the  time  or  times  daring  which  he  or 
they  shall  have  so  retained  or  employed  the  same  con- 
trary to  the  said  direction  of  the  said  acts  or  cither  of 
them:  and  the  commissioners  of  bankrupts  are  hereby 
required  to  charge  such  assignee  or  assignees  in  their  ac- 
coants with  such  sum  or  sums  of  money  accordingly. 


Lord  Hardwicke  ordered  assignees,  who  were  making 
a  priyate  advantage  of  the  bankrupt's  effects,  to  pay  four 
per  cent,  the  interest  allowed  at  that  time.  Exparte 
Lane,  1  Atk.  90. 

Lord  Rossl]^  ordered  an  assignee  who  mixed  the 
bankmpfs  property  with  his  own,  and  kept  it  at  his 
banker's,  to  pay  five  per  cent,  interest.  TVevea  v.  Towna^ 
hmd,  1  Bro.  384. 

mi  VI         Y -,  An  acconntont 

The  assignees  have  no  allowance  for  their  trouble.    If  employed  bj 
tbey  wish  to  employ  an  accountant  to  assist  them,  they  **»®  atiiyneef. 
ought  to  obtain  the  consent  and  approbation  of  the  cre- 
ditors, otherwise  the  commissioners  will  have  a  diflBculty 
in  allowing  the  expence  in  their  accounts. 

The  chancellor  has  declared  that  he  has  no  power  to 
<^ntroQlthe  order  of  the  commissioners  under  this  section. 


49  Geo.  3.C.  191.  s.  6. 
And  for  the  purpose  of  ascertaining  in  what  manner  ComiDiwionen 
tbemoney  which  shaU  from  time  to  time  come  to  the  hands  d^^^*  ^u  I  * 
of  such  assignee  or  assignees  has  been  employed,  the  *™c  statement 
commissioners  shall  in  no  case  declare  a  dividend  upon  mad  "upon  Mtk 
admission  only  of  a  certain  sum  in  the  hands  of  the  as-  ^7  *'*«  ^ 
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signeeBy  bat  shall  require  such  assignee  or  assignees  to 
deliver  upon  oath  a  true  statement  in  writing  of  all  the 
sums  of  monej  received  bj  such  assignee  or  assignees, 
and  when  received  by  him  or  them  respectively;  and  on 
what  accounts  and  how  employed,  and  shall  examine 
such  statement  and  compare  the  receipts  with  the  pay- 
ments,  and  ascertain  what  balances  have  been  from  time 
*  to  time  in  the  hands  of  such  assignee  or  assignees  respec* 
tively,  and  shall  inquire  for  what  reason  any  sum  ap* 
pearing  to  be  in  the  hands  of  such  assignee  or  assignees 
ought  to  be  retained,  and  thereupon  shall  declare  a  din* 
dend  on  the  remaining  sum,  specifying  in  their  order 
the  sum  so  allowed  to  be  retained,  and  the  grounds  on 
which  they  may  conceive  it  proper  that  the  same  sboold 
''e  retained,  and  not  divided  amongst  the  creditors. 


All  this  was  the  duty  of  the  commissioners  before  the 
passing  of  this  statute,  except  that  they  used  to  divide  at 
the  first  dividend  what  the  assignees  admitted  to  be  is 
their  hands,  without  always  administering  an  oath  to 
them.  But  at  a  final  dividend  they  were  always  swon 
to  the  truth  of  their  account,  and  some  commissioners 
also  made  them  answer  upon  oath  upon  every  other  o^ 
casion.  By  taking  a  balance  at  different  times,  the  com- 
missioners  can  see  whether  the  assignees  hctve  incurred 
the  penalty  of  the  former  section. 


49  Geo.  3.  c.  121.  «.  6. 

lfiuBiff«e«$bc.  Provided  always,  and  be  it  further  enacted  by  the 
ha^ng  WKML^of  authority  aforesaid,  that  from  and  after  the  first  day  of 
wtate  "thdr*  January,  one  thousand  eight  hundred  and  ten,  in  cm 
future  effects     any  Commission  of  bankrupt  shall  issue  against  any  p^r- 

wtll  be  liable  to       ^ 
the  pajment 
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son  who  is  or  shall  be  an  assignee  of  the  estate  and 
effects  of  anj  bankrupt^  and  who  shall  at  the  time  of 
soch  commission  issued  against  him,  be  indebted  ^  the 
estate  of  the  bankrupt,  of  whose  estate  and  effects  he  was 
an  assignee,  to  the  amount  of  one  hundred  pounds  or 
upwards,  in  respect  of  money  come  to  his  hands  as  such 
assignee,  and  wilfully  retained  or  employed  by  him  for 
his  own  benefit,  the  certificate  of  conformity,  which  may 
be  obtained  by  such  assignee  so  becoming  bankrupt  as 
aforesaid,  shall  only  have  the  effect  of  freeing  the  person 
of  such  person  from  arrest  and  imprisonment;  but  the 
future  estate  and  effects  of  every  such  person  shall  re« 
main  liable  for  so  much  of  his  debt  to  the  estate  of  the 
bankrupt  of  whose  estate  and  effects  he  was  an  assignee, 
as  shall  not  be  paid  by  dividends  under  the  same  com- 
mission, together  with  lawful  interest  for  the  whole  debt, 
in  like  manner  as  if  he  had  not  obtained  his  certificate ; 
the  tools  of  trade,  the  necessary  household  goods  and 
furniture,  and  necessary  wearing  apparel  of  such  bank* 
rapt  and  his  wife  and  children,  only  excepted. 


Till  the  whole  debt  is  paid  by  such  an  assignee,  who 
must  of  course  be  removed,  there  cannot  be  a  final  divi<? 
dend  of  the  bankrupt's  estate  to  which  he  is  indebted, 
But  the  assignees  might  sell  and  assign  that  contingent 
interest,  by  which  means  the  bankrupt's  accounts  n^ight 
be  finished. 


49  Geo.  S.  c.  121.  s,  7. 

Provided  always,  and  be  it  enacted,  that  it  shall  be  Conminion^n 
lawfiil  for  the  commissioners,  upon  the  application  of  the^'J^^'p^^yj'* 
Msignees,  or  of  any^  five  or  more  of  the  creditors  who  on  bankrnpfa 
k%ve  proved  their  debts  under  the  commission,  on  notice  ^!^7b«-* 

ditqner  biU«« 
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given  to  the  assignees  of  such  mtended  appliieaiion,  when 
and  as  often  as  it  shall  appear  to  the  said  commissioiien 
expedfoQt  and  beneficial  to  the  estate  and  effects  of  any 
bankrupt,  that  the  money  so  paid  in  to  any  person  or 
persons  as  aforesaid  for  the  purpose  of  being  divided 
amongst  the  creditors,  or  any  money  retained  to  answer 
any  claim  which  may  have  been  duly  entered  upon  the 
proceedings  under  the  said  bankruptcy,  or  any  dividaids 
ordered  to  be  retained  by  the  assignees  should  be  laid  oat 
at  interest,  to  order  and  direct  that  the  whole  or  any  part 
of  such  money  shall  be  invested  in  the  purchase  of 
exchequer  bills  for  the  benefit  of  such  creditors  and 
claimants,  and  to  direct  where  and  with  whom  socb 
exchequer  bills  shall  be  kept  for  safe  custody,  and  to 
cause  such  exchequer  bills  to  be  sold,  when  it  shall  ap- 
pear to  them  necessary  and  proper,  a^id  to  direct  the 
proceeds  thereof,  to  be  again  laid  out  in  the  purchase  of 
exchequer  bills,  or  to  be  applied  for  the  benefit  of  the 
creditors  and  claimants  according  to  their  several  in* 
terests,  as  to  the  said  commissioners  shall  seem  meet, 
subject  nevertheless  to  the  authority  and  contronl  ofthe 
lord  chancellor,  lord  keeper,  or  lords  commi^ioners^ 
for  the  custody  of  the  great  seal. 


The  commissioners  must  always  upon  the  application 
of  the  assignees,  or  of  any  five  creditors,  think  it  bene- 
ficial to  the  estate  that  the  money  shall  be  laid  out  in 
exchequer  bills,  as  they  bear  interest,  and  the  money  in 
the  bank  or  banker's  hands  does  not,  and  if  they  were 
deposited  with  a  banker,  they  would  not  pass  to  hisas^ 
signees  in  case  he  became  a  bankrupt,  as  the  money  left 
jn  his  hands  certainly  would.  So  the  exchequer  bills 
produce  both  security  and  profit. 

The  commissioners  are  entitled  to  a  fee  of  one  pound 
each  for  making  the  order. 


8URStlEs\  3^3 
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4  t 

And  be  it  further  enacted  by  the  authority  aforesaid,  '°^*^"p|^'*'h.^. 
that  in  all  cases  of  commissions  of  bankrupt  already  is-  ing  pud  any 
sued,  under  which  no  dividend  has  yet  been  made,  or  j,*J,^j„*j^n^® 
under  which  the  creditors,  who  have  not  proved,  can  re-  '^a"  ^  P«rmit. 
ceive  a  dividend  equally  in  prdportion  to  their  respective  u^oder  the  com- 
debts  without  disturbing  any  dividend  already  made,  and  ">»"«>?>  *^d 
in  all  cases  of  commissions  of  bankrupts  hereafter  to  be  piaceofacrt- 
issued,  where  at  the  time  of  issuing  the  commission  any  ^>^'pr°'«<'» 
person  shall  be  surety  for  or  be  liable  for  any  debt  of  the 
bankrupt,  it  shall  be  lawful  for  such  surety  or  person 
liable,  if  they  shall  have  paid  the  debt,  or  any  part  thereof 
in  discharge  of  the  whole  debt,  although  he  may  have  paid 
the  same  after  the  commission  shall  have  issued^  and  the 
creditor  shall  have  proved  his  debt  under  the  commission, 
to  stand  in  the  place  of  the  creditor  as  to  the  dividends 
upon  such  proofs  and  when  the  creditor  shall  not  have 
proved  under  the  commission,  it  shall  be  lawful  for  such 
surety  or  person  liable  to  prove  his  demand  in  respect  of  such 
payment  as  a  debt  under  the  commission,  not  disturbing 
the  former  dividends,  and  to  receive  a  dividend  or  divi- 
dends proportionably  with  the  other  creditors  taking  tlie 
benefit  of  such  commission,  notwithstanding  such  person 
may  have  become  surety  or  liable  for  the  debt  of  the 
bankrupt  after  an  act  of  bankruptcy  had  been  committed 
bj  such  bankrupt,  provided  that  person  had  not  at  the 
time  when  be  became  such  surety,  or  when  he  so  became 
liable  for  the  debt  of  such  bankrupt,  notice  of  any  act  of 
bankruptcy  by  such  bankrupt  committed,  or  that  he  was 
insolvent  or  had  stopped  payment;   provided  always, 
that  the  issuing  a  commission  of  bankrupt,  although  such 
commission  shall  afterwards  be  superseded,  shall  be  deem- 
ed such  notice ;  and  every  person  against  whom  any  sucli 
commission. of  bankrupt  has.  been  or  shall  be  awarded, 
and  who  has  obtained  or  shall  obtain  his  certificate,  shall 
be  discharged  of  all  demands  at  the  suit  of  every  such 
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person  haying  so  paid,  or  being  hereby  enabled  to  proTe 
as  aforesaid,  or  to  stand  in  the  place  of  such  creditor  ai 
aforesaid,  with  regard  to  his  debt  in  respect  of  such 
suretyship  or  liability,  in  like  manner,  to  all  intents  and 
purposes,  as  if  such  person  bad  been  a  creditor  before 
the  bankruptcy  of  the  bankrupt  for  the  whole  of  the 
debt  in  respect  of  which  he  was  surety  or  was  so 
liaUe  as  aforesaid. 

This  is  a  most  important  section,  and  the  law  respect 
iag  the  debtor  and  his  surety  forms  an  eztensiye  head  in 
the  bankrupt  law. 

Where  a  surety  pays  the  debt  for  the  principal  debtor, 
he  then  becomes  the  debtor  of  the  surety. 
Surety  ptytth*     j£y,  J.  Buller  has  Said,  in  ancient  times  no  ac^on 
Dn^ndpiiibefon  be  maintained  at  law,  where  a  surety  had  paid  flie  debt 
iu  bankruptej.  ^f  j,^  principal :  and  the  first  case  of  the  kind,  m  whid 
the  plaintiff  succeeded,  was  before  Gould,  J.  at  Dorchester, 
which  was  decided  on  equitable  grounds.  Touiasant  t. 
Martinnant,  2  T.  R.  100. 

But  it  wa«  decided  in  one  of  the  earliest  oases  in  bank- 
ruptcy, that  this  was  such  a  debt  as  might  be  proved 
under  a  bankrupt's  commission.    See  ante,  p.  9. 
Surety  pays         gut  where  the  surety  had  paid  the  debt  after  the  bank* 
^  Sik^cy  ruptcy,  then  there  was  no  debt  due  to  the  surety,  which 
eftbepriocipai.  ^^  eould  provc,  ^d  the  bank^tipt  still  remained  liable  to 
the  surety,  though  he  had  obtained  his  certificate. 

This  was  thought  so  hard,  that  courts  of  equity,  and 
ihe  chanceUor  in  bankruptcy,  gave  relief  in  some  instan- 
ces to  the  surety  before  the  passing  of  this  statute. 

It  may  be  useful  to  preserve  a  remembrance  of  those 
eases,  though  this  statute  has  given  the  intended  relief 
much  more  effectually  and  extensively,  but  they  wiH  still 
^pply  to  some  cases  not  provided  for  by  the  statute. 

Where  the  creditor  would  not  prove  under  the  principal 
debtor's  estate,  a  court  of  equity  would  compd  him  upon 
a  bill  filed  by  the  surety  upon  his  paying  the  money  into 
court.  Beardmore  v.  CruUenden^  H.  1791.  CbofeSlI' 


In  other  cases,  when  tbe  creditor  Imd  proved,  the 
karety  upon  paying  the  money,  had  the  benefit  of  the 
creditor's  proof. 

The  first  case  upon  this  siil]ject  was  decided  in  bank*  The  cicditor 
mptcy  by  the  lords  commissioQerB  in  1798.    The  prin-  |^rte?fortb6 
cipal  creditoM,  Baker  and  Darting,  had  proved  under  *^'*^* 
Bri^am's  commission,  they  were  afterwards  paid  in  fall 
by  the  security  Atkinson.    They  petitioned  that  they 
might  receive  the  dividends  up<m  their  proofs  as 
for  die  SQisety  Atkinson.  The  assignees  resisted, 
that  their  debts  were  discharged  ;  hxki  the  lords  commit" 
sionen  were  6f  opinion  that  the  surety  had  a  right  to  the 
benefit  of  the  proofs,  and  ordered  the  dividends  to  be 
paid  to  the  petitioners  in  trust  for  Atkinson.    Esparto 
Aikinwn^  &c.  28^  July,  1792.        x 

This  was  a  new  discovery^  which  I  cannot  ^izplain  by 
the  chancellor's  jurisdiction  in  bankruptcy. 

The  petitioner  bad  lent  his  name  by  acceptance  and  ^«  crerfife? 

,  *  *^  proTioff  not  to 

indorsement  for  (be  accommodation  of  the  bankrupt,  bi  prejudiMd 
who  discounted  the  bills  so  accepted  or  indorsed  with  ^^  *''«  ""*y* 
Snaidi  and  Co.  After  the  bankruptcy,  upon  the  applioa- 
tion  of  Snadth  and  Co.  the  petitioner  paid  the  full  value  of 
those  bills,  amounting  to  8151. 1 5s.  to  them.  They  were 
creditors  of  the  bankrupt  to  a  much  lai^er  amount,  and 
they  proved  their  whole  demand,  including  tberamount  of 
the  bills  received  from  the  petitimiet.  The  petitioner 
pmyed  that  Snaith  and  Co.  might  assign  to  the  petitioner 
the  dividends  due  upon  the  proofii  in  respect  of  the  bills 
he  had  paid.  Eaparte  MarehM,  1  Atk.  189, 181, 862, 
was  cited.  Lord  Chancellor  observing  that  Snaith  and  Co. 
could  not  be  turned  into  trustees  to  the  prejudice  of  any 
right  they  might  have,  made  the  order  that  Snaith  and 
Co.  shall  take  out  of  the  dividend  upon  the  8151.  15s.  so 
laocfa  as  would  make  up  the  proportion  which  they 
would  have  received  upon  the  residue  of  the  debt  proved 
beyond  tiie  8151. 158.  if  that  debt  of  8151.  15s.  bad  been 
expunged,  and  the  rest  of  the  dividend  upon  tiie  8151. 15s. 
bel(mg8  to  the  petiftioner ;  and  tiiat  the  dividend  shall 
remain  in  the  hands  of  the  assignees,  till  it  shall  ftppeor 

aa2 
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what  proportion  Snaith  and  Co.  are  entitled  to.  Exparle 
Turner,  3  Fm.  243.  1796. 

Here  Lord  Rosslyn  seems  to  think  that  the  surety  re- 
ceives the  dividends  only  by  the  favour  or  consent  of  the 
trustee,  the  principal  creditor,  and  therefore  that  the  sure- 
ty shall  receive  no  dividend  to  the  prejudice  of  the  trus- 
tee, or  that  he  shall  pay  over  to  him  the  difference  of  the 
dividends,  calculated  without  the  surety's  debt  and  cal- 
culated with  it. 

The  interest  of  the  other  creditors  was  not  taken  into 

consideration. 

If  the  debt  paid     Bttt  thia  principle  was  afterwards  acted  upon  by  Lord 

befere  a  proof,  Eldon,  in  SxparU  Rwhwwihy  10  Fes.  409.    And  after- 

••'rilllSy.^*^  wards  by  Sir  WiUiam  Grant,  in  Paley  v.  Field,  12  r«. 

435.  1806. 

But  where  there  was  no  proof,  and  the  debt  was  paid 
after  the  bankruptcy,  the  chancellor  neither  sitting  in  bank* 
Tuptcy  nor  in  equity  could  give  any  assistance. 

Where  the  creditor  proves  and  receives  a  dividend,  and 
then  calls  upon  the  surety  U>  pay  the  remainder,  the 
law  is  not  altered  by  this  statute:  the  surety  cannot 
prove  that  remainder,  but  the  bankrupt  will  continoe 
indebted  to  him  to  that  extent,  notwithstanding  he  ob- 
tains his  certificate. 

But  if  the  creditor  compels  the  surety  to  pay  before  he 
receives  any  dividend,  then  the  surety  may  stand  in  bis 
place,  as  to  the  dividend,  if  he  has  proved  ;  but  if  he  has 
not  proved,  then  the  surety  may  prove,  and  the  bank* 
rupt  will  be  entirely  discharged  from  the  debt  by  his 
certificate. 

The  statute  has  clearly  expressed  that  the  surety  can 
only  come  in  under  the  commission,  when  the  creditors 
debt  is  completely  discharged. 

The  surety  in  these  cases  may  avail  himself  of  the  com- 
mission, but  like  all  other  creditors  he  may  sue  at  law. 
See  Mead  v.  Braham,  post,  under  49^Geo.  3.  c.  12.  s.  14. 
How  the  tnretj      What  then  must  the  surety  do,  if  the  creditor  neither 
ii  to  enable       proves  uof  calls  upou  him  to  pay  before  a  final  divided  ? 
proTt.  il^  may  still  compel  the  surety  to  pay,  and  the  surety 

can  receive  nothing  under  the  commission,  and  the  bank- 
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rupt  will  be  discharged  from  any  future  demaDd  of  his 
surety  by  his  certificate. 

This  case  is  not  provided  for.  If  the  surety  were  to 
tender  tiie  debt,  aod  the  creditor  should  refuse  to  accept 
it,  I  should  think  the  surety  might  petition  the  cbancel*- 
lor  to  be  permitted  to  pay  it  into  the  hands  of  the  ac- 
countant general  for  the  use  of  the  creditor,  and  then  he 
might  be  permit^ted  to  prove  and  receive  the  dividends, 
tbe  creditor  being  in  fact  discharged. 

If  the  creditor  proves  and  then  receives  the  debt  from  The  creditor 
the  surety,  the  surety  is  to  stand  in  his  place  as  to  the  du  .^^^^'"h^err'ifl. 
vidmds  ;  so  the  creditor  will  still  have  the  right  of  as<  cat*, 
seating  to,  or  dissenting  from  the  certificate,  and  will 
have  all  the  other  rights  of  a  creditor. 

If  the  creditor  has  proved  and  has  received  one  divi-  If  th^  creditor 
dend,  and  then  calls  upon  the  surety  for  the  remainder,  den^nhe^iuJl^* 
the  case  is  taken  completely  out  of  the  statute,  the  bank-  {y  i«notaflected 
nipt  with  his  certificate  will  be  liable  to  the  surety.  ^  ^  *  ****"**' 
The  chancellor  would  probably  permit  the  surety  to  re- 
ceive  the  subsequent  dividends  in  aid  of  himself,  and  of 
the  bankrupt ;  or  the  bankrupt  himself  having  obtained 
his  certificate,  and  discharged  the  debt  to  the  surety, 
would  perhaps  be  permitted  to  receive  the   subsequent 
dividends,  as  they  might  have  been  received  by  the  prin- 
cipal creditor  and  surety  for  his  benefit,  and  without  pre- 
judice to  the  other  creditors. 

If  A.  and  B.  are  co-sureties  for  C.  in  a  note  or  Co-suretiei. 
bond  in  10001.  to  D.  and  if  D.  compels  A.  to  pay  the 
whole,  and  B.  becomes  a  bankrupt,  then  A.  might  prove 
^l.  under  B.'s  commission,  and  if  C.  is  also  a  bank- 
rupt, then  A.  might  prove  the  whole  under  C.'s  commis- 
sion, and  5001.  under  B.'s  commission ;  but  B.^s  commis- 
sion ought  to  have  the  benefit  of  the  dividend  upon  5001. 
«o  far  as  that  A.  ought  not  to  take  more  from  B.'s  estate 
than  would  make  up  5001. :  for  suppose  B.'s  estate  pays 
-Os.  iQ  the  pound,  and  C.'s  estate  1 6s.  in  the  pound, 
then  A,  would  receive  from  C.  4001.  upon  his  share  of 
the  debt,  and  4001.  more  upon  B.'s  share,  and  he  ought 
<*nly  to  receive  1001-  from  B.'s  estate ;  so  then  A.  would 
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bear  jthe  loss  ^iiajly,  tu.    1001.   each  as  co^suretiei 
ought  to  do. 

H^  who  is  liable  tor  the  debt -of  a  banknipt,  and  pays 

it  after  the  commission,  has  the  same  advantnge  under 

this  statate  as  a  suretj. 

The  iieeeptor        So  he  who  accepts  an  accommodaiion  bill,  and  pays  it 

tiorbm  wUhin  <^'  ^  comi^^on  is  sued  out,  may  prove  it  under  his 

the  ittLtiite.       coaunission.    ExparU  Uayd^  1  Robc^  6. 

In  that  case  the  acceptors  of  the  bill  had  paid  it  aad 
had  sued  the  bankrupt,  and  had  obtained  judgment,  and 
had  afterwards  assigned  the  judgment  to  Uoyd,  he  bay- 
ing paid  them  the  amount  He  now  petitioaed  that  be 
might  prove,  or  the  acceptors  of  the  bill  might  prove  foi 
him,  the  original  deb^ ;  1372L  the  judgm^it  recovered 
waslSaOL 

Lord  Eldon  on  looking  into  this  aft,  **  I  think  the  prajer 
of  this  petition  ought  to  be  granted.    At  the  time  the  ao- 
eep^rs  paid  the  bills  for  the  accommodatioa  of  the  draw- 
ers^ they  were  Qot  sureties,  but  bable,  and  standing  in 
the  situation  of  persons  liable ;  having  pai4  the  accep- 
tances, they  were  clearly  within  this  act   The  first  qaes- 
tion  is,  whether  Conway,  Phips,  and  Co.  would  have  a 
Hi«  urinae  of  right  to  prove :  it  struck  me  at  first,  that  as  judgment  had 
A*"**Vri*irt.  '^^^  obtained,  they  would  have  no  right ;  but  that  in- 
ference arose  from  a  mistake,  vi^.  that  as  the  original  debt 
was  13721.  and  the  judgment  for  16S01.  the  certificate 
would  not  operate  upon  the  S9rpli|s.   I  think  that  makes 
BO  difference. 

^  When  Lloyd  advanced  the  money,,  he  purchased  all 
the  rights  and  advantages  of  Conway,  Phips,  and  Co.  and 
therefore  he  is  entitled  to  proye  in  their  names."  E^arU 
ZJoyd,  I  BpRC  6,  1810. 

I  have  never  known  an  instance  of  one  person  makiag 
a  depoeitioi;!  in  the  name  of  another. 

This  seems  to  be  the  common  case  of  the  assignment 
of  a  debt,  and  in  tiiat  case  the  practice  is  for  the  assign* 
nor  and  th^  assignee  to  joia  in  the  deposition  a  theassig- 
|ior  swearing  that  the  debtor  did  not  pay  the  debt  to  him 
before  the  assignment,  and  the  assignee  swefuring  that  be 
has  not  paid  it  to  him  since  the  assignment 
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I  am  inclined  to  think  the  cfaancellor  meant  thin, 
though  bis  inadvertent  expression  ha«  been  presei^ed. 

It  is  not  clearly  stated  in  Mr.  Rose's  report  what  be  Was 
to  prove ;  but  Mr.  Vesej  states  distinctly  he  was  to'ptovt 
only  the  original  debt  of  13721.  l&r.  lOd.  £jtpnrk 
JJoydy  17  Ves.  240. 

It  ha»  been  decided  that  where  there  it  a  j6int  obfigA«> 
iioD,  and  one  i»  a  bankrupt  and  the^  other  is  scdt^^nt;  tber^ 
can  be  no  proof  under  tftie  commission.  It  irtbsf  tM§  dt 
a  partbersfaip  debt,  where  there  is  a  solvent  parta^.  Se^ 
aote,  p.  64. 

Bat  where  there  is  no  dealing,  bttt  tf  loint  bbttd  fbi*  A  joint  bond 
money  lent  to  oAe^  or  goods  sold  io  oae^  t  riiouid  think  ^d^ h  the^ 
it  was  the  conuttdn  cas^'  of  debtor  and  smrtj^.    If  the  <^^;  priB«*p»i 

"^  Mid  f  uretj. 

bankrupt  was  the  principal  debtor,,  then  the  cd^Mtgot  t% 
surety,  when  he  haapaid  the  debt  would  ax>  dcMA>t  he  per- 
mitted to  prove  nnder  tiiis  statute. 

"  tf  they  had-  been  joint  bond^  from  the  banHfufK  aM 
another  person  to  Benoet,  he  might  hate  cDttie  ill  for  hll 
whole  debt  under  tiie  commisidon,  witfaotM^  being  6hrS^ 
pelled  to  deliver  up  stick  joiot  securities,  as  be  weis  etl^ 
titled  to  get  in  what  he  eouid^  teots^  the  co^ibligor."  E^ 
farte  Bennet,  2  Jtik  62& 

Theseare  the  words  of  Lord-HhndwidEe,  and'thny  p9&i9^ 
that  he  thought  a  joint  bond  might  be  prered^  wlier^'euiP 
obligor  only  waa  a  bankrupt. 

If  one  partner  is  sbll^ent,  and  aitei^  the  badkrapte^^  of  If  ot^  pwtiMr 
«ne  OP  morfe  of  hiff^  partners,  he  paysv  a^  partiierihip^  ^^^«  ibL«, 
debt,  it  should  appear  from*  thia  statnte^  audi  cepMtaUy  he  oui^ht  to 
from  what  Lord  Keny<m  has  said  im  Wfigktr^  lAM»/er,-|f^iy^^ 
that  th^  solvent  partner  might  prove  eachi  benkropt^e 
share  under  hia  commission.    Ikr  that  caaa^  Ldrd  Kenyoii 
aud,  *'  as  between  a  creditor  and^He  partneryallete  liable 
for  the  whole  debt,  though'  as  betweea:  tfaemseivee  eaob 
is  only  answerable  for  bis  respective  slmre;    lliephdnw 
tiff  here  (the  solvent  partner,  who  hadtpaid  tbedebt^) 
itandain  the  relatioa  of  a  opsditor  to'  the  other  tht^e 
partners.    He  has  been. called  upon  ib  pay  a  oertain  soitf 
after  the  bankruptcy  on  account  of  ttmp  delinquency. 

"  Upon  (he  principal  question  as  to  this  part  of  the  de- 
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,mand,  I  cannot  distinguish  this  from  the  case  of  a  s!iretT> 
who  is  called  upon  to  pay  money  for  his  principal  altera 
•bankruptcy  ;  in  which  case  there  is  no  doubt  but  that 
Ihe  money  may  be  recovered  back  from  the  principal, 
notwitb^tai^ding  his  certificate."     1  Easi^  20.  1800. 

Lord  Kenyon  would  therefore,  I  tbink>  have  concluded 
with  me>  that  a  solvent  partner,  who  pays  a  partnership 
debt,  may  now  prove  under  his  partner's  commission,  as 
a  surety  or  person  liable,  what  he  could  before  the  sta- 
tute have  recovered  after  the  bankruptcy  ajt  law  or  in 
equity,  and  that  the  bankrupt's  certificate  will  be  a  dis- 
charge of  ^ch  a  debt. 
Ther^  h9iS  yet  been  no  decision  to  that  effect 
$iuce  this  was  printed  in  the  first  edition,  the  law,  as  I 
have  stated,  ha^  been  fuUy  established. 
A  iolTeiit  pwt-      yfqod  fifiA  D.odg3on  were  in  partnership,  which  they 

Dcr  BUty  prove     —  _ 

under  m  imnk-  dissolved,  and  it  was  agreed,  by  an  indenture,  that  Wood 
!!^»il^r*'  ?J*oi>iW  assign  over  to  Dodgson,  all  cash,  stock,  debts, 
Ae.  belonging  to  the  partnership,  in  consideration  of  3001. 
to  be  paid  by  Dodgson;  and  Dodgson  covenanted  to 
pay  all  the  partnership  debts,  and  to  indemnify  Wood 
ffpm  all  actions  brought  against  him  for  the  same. 

Wood  brought  an  action  upon  this  covenant  against 
Dodgson,  assigning  as  a  breach,  that  the  defendant  had 
not  pai^  the  debts  of  the  partnership,  but  that  an  action 
had  been  brought  against  him,  the  plaintiff,  upon  a  bill 
of  exchange,  accepted  by  him  and  the  defendant  before 
the  dissolution  of  the  partnership,  and  that  he,  the  plain- 
tiff, was  obliged  ]U>  pay  8S11. 

•  The  defendant,  among  other  pleas,  pleaded,  that  afler 
making  of  the  said  indenture,  to  wit,  on  April  15,  1812, 
defendant  became  a  bankrupt,  and  obtained  his  certifi- 
cate ;  and  that  although  the  plaintiff  paid  the  said  sum  of 
2211.  after  the  said  15th  of  April,  when  the  defendant  so 
became  a  bankrupt,  and  the  said  commission  was  so 
awarded,  yet  that  immediately  after  the  said  payment, 
the  plaintiff  was  enabled  to  prove  the  said  sum  under  the 
qaid  commission.  To  this  plea  there  was  a  demurrer, 
and  a  joinder  in  demurrer. 
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After  argament,  the  court  were  of  opinion  that  the 
debt  was  a  debt  whk^,  bj  49  Oeo,  3.  c.  18.  a.  8,  might 
have  been  proved  under  the  commission,  and  that  the 
certificate  was  a  bar.  Judgment  for  the  defendant. 
Wood  V.  Dodg9on,  M.  T.  18Li. 

Slanej  was  in  partnership  with  Thomas  and  William 
Batfield.  He  became  a  bankrupt,  and  the  Batfields  were 
obliged  to  pay  debts  contracted  by  his  bills  to  the 
amount  of  22,0001. 

Lord  Eldon,  after  a  full  discussion  of  tfie  subject,  con- 
cluded, that  they  were  persons  liable  under  the  49  Geo.  3. 
c.  121.  «.  8,  and  upon  the  whole  he  was  of  opinion  that 
the  plain  moral  justice  of  this  case  was  not  opposed  by 
I%al  principles,  and  the  proof  (haying  been  admitted,) 
ought  not  therefore  to  be  expunged.  Exparte  Young 
r^  Slaney,  a  Moae,  40. 


A    GUARANTY* 

Henshaw  purchased  tallow  of  Buckholme,  for  which  he  a  goarantei 
gave  him  his  promissory  note  payable  at  five  months  :  ^e«>m»n8r  »*»* 

XA  «      ,,     ,  /  ,.  ,  .       ble  after  the 

Aoney  gave  Buckholme  a  guaranty  or  collateral  security  bankruptcy 
m  the  following  words :  '^""***  P"*''*' 

"  In  consideration  of  the  sum  of  11.  lOs.  7d.  receiyed 
of  Mr.  John  Buckholme,  1  hereby  make  myself  answer- 
able for  the  due  payment  of  George  Hen^haw's  note, 
dated  the  10th  of  June  to  the  order  of  J.  Buckholme  for 
3061.  ISs.  payable  in  five  months,  and  due  the  10th  of 
November. 

Before  the  note  became  due  Adney  became  a  bank- 

mpt. 

Henshaw  did  not  pay  his  note  when  it  became  due, 
b^t  was  soon  afterwards  a  bankrupt. 

Buckholme  petitioned  the  chancellor  for  liberty  to  prove 
the  debt  of  306K  18s.  under  Adney's  commission. 
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The  ehaneellor  seat  tbe  question  lo  tbe  eoart  of  Riog^s 
Bench,  whether  this  was  a  debt  pio^eable  uder  Adney's 
commission* 

Lord  Mansfield.  It  is  certain  that  if  it  be  only  a  colli- 
teral  undertaking  to  pay  if  Hensbaw  did  nel»  the  demand 
cannot  be  proved  nnder  Adney's  eomjnissioii. 

But  if  it  be  an  engagement  by  Adney  to  pay  at  all 
events^  without  regard  to  Henshaw,  then  it  is  a  debt  tliat 
may  be  proved  under  Adney's  commission. 

The  whole  dep^ids  upon  the  iBtentioii  of  the  parties. 

Afterwards  the  court  certified  in  these  words :  ^  Hav- 
ing heard  counsel  on  both  ndes,  and  considered  this  cas& 
weare  of  opinion^  that  firom  the  oooasioii  «f  pving  AAxfi 
note,  and  the  terms  in  whicJi-  it  is  eonceived,  te  parte 
intended  it  to  be  a  eoUatend  engagemeot  Miy,  in  csie 
Henshaw  should  not  pay  his  note  at  the  time  it  beeaoiie 
due ;  and  therefoie  it  rested  in  contingency  whether  tbis 
engagement  ever  would  become  a  debt,  and  consequent- 
ly it  could  not  be  proved  as  such  under  Adney 's  commis- 
sion. E^atte  Adney ^  Cowp.  460.  1776^ 
The  debt  of  Ui«  A  guaranty  to  pay  the  debt  of  another  upon  two 
coi^flrtDt!*  months  notice  in  wriUng,  esaniot  be  proved  \mder  the 
commission  of  the  guarantee,  if  he  has  received  no  notice 
before  his  bankruptcy.  Esfmri^  BUmt,  H  Fssi  189. 
See  I  voL  289. 

Where  Haigrave  mud  Groodwin  had  engaged  t»foafttn- 
tee  the  payment  of  the  price  of  twist  sold  tor  Mr.  Thomas 
Tapp;  Lord  EUon.  held  that  that  price  eoaU:  not  be 
proved  under  their  oomausfiilon^.  if  tiie  esadit.  givsi^  to 
Tapp  was  not  expired  before  their  cemoiissini  issued ; 
for  till  the  expirattonb  o£  tbe  credit  gi^ien  to  Tapp^  iti  was 
a  contingent  debt  with  i;eq[»eet  to  the  gmaranteea  M^- 
parte  &anfom,  15  Ves,  286. 
Notice  to  tbe  Where  a  person  uudertakM  to  gaa»ant«eh  the  paymsnt 
guArtotee.  of  a  bill  of  exchange,  if  it  is  dishonoured  by  the  acoep* 
tor,  due  notice  of  tbai  fisct  must  not  onlgr  be-  gismi  to 
the  drawer,  but  to  the  penon.  who*  has  given  sash  ^a  gua- 
ranty. For  without  due  notiM  tD^  jtba  dsawas,  he  «iU 
be  dischaiged ;  and'  iC  the  gpamitee  had  had  due  as- 
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tice,  he  might  have  reeoyared  tbe  debt  either  from  the 
acceptor  or  the  draw:er. 

In  this  case  both  the  drawer  aad  acceptor  had  be- 
come bankrupt^  but  not  till  several  months  after  the  bill 
was  dishonoured. 

Bat  for  w.ant  of  sufficieal  notice  to  the  guarantee,  the 
court  of  Common  Pleas  held  he  was  discharged.  P/dllipa 
T.  AstUng,  »  Taunt.  206. 

Lord  EUenborough  had  held  that  wjhere  the  parties  had 
become  baaJMipts,  when  the  notice  should  have  been 
given,  it  was  the  same  as  if  thej  wcire  dead.     Wftrring* " 
ianr.  Furbar^S  £a^ 245. 

I  4^ould  think  upon  an  undertaking  to  guaranty  a  ^ 
bill  to  the  amount  of  dOOL  to  be  drawn  by  A.  upon  B. 
if  tbe  bill  was  drawn  between  tbe  same  parties  for  a 
laigef  sum»  it  would  not  be  a  guarratee  to  the  amount  of 
5Q0L  lor  a  less  bill  might  have  beepi  paid  and  honoured 
where  ft  gieater  could  not. 

By  the  statute  of  frauds^  89  Car.  2.  a  guaranty  to 
pay  the  debt  of  aaot^  has  no  legal  efiEect  unless  it  is 
given  in  writing. 

This  section-  is  oonfined  to  sureties  or  persons  liable  for  Gnaranteet  not 
the  debt  of  the  bankrupt  at  the  time  qf  iaauing  the  com-  th^unkrapte/ 
miamm;  it  will  therefore  apply  to  guarantees  who  be-  <«»■•*  Pr»^«' 
come  absolutejly  bound  to  pay  the  debt  of  the  principal 
before  a  conuoi^on  is  sued  out  against  him ;  but  those 
who  bctcome  so  bound  after  the  date  of  the  commission 
can  have  no  relief  under  it;  but  I  should  think  they 
would  be  entitled  to  the  relief  which  sureties  had  in 
equity  before  this  statute,    $ee  Esparte  Turner^  ante^ 
p.  S66. 

A  bond  to  guarastee  sums  advanced  or  lent  to  tbe  OaafADtee  li- 
amount  of  S^iQOOL  is  a  guarantee  for  sums  advanced  once  ^^^^^  Jam^^ 
only,  and  is  not  a  cont^iuing  guarantee  for  sums  ad-* 
vaiM^  beyond  HfiOfUL  But  if  the  person  to  whom  the 
money  was  advanced  make  payments  generally,  the 
lenders  of  the  money  may  apply  the  payments  to  a  debt 
due  before  tbe  execntian  of  the  bond.  Kirhy  v.  JDtiAe 
of  Marlboraugh,  2  Mau.  and  8dw»  1&  1813. 
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If  they  advanced  beyond  3,0001.  and  a  payment  was 
made  generally,  the  payment  might  be  placed  in  di$- 
chaiige  of  the  sum  due  beyond  the  3,0001. 
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I  shall  now  consider  the  liability  of  sureties  by  pro- 
missory notes  or  bills  of  exchange. 
The  Tariont  There  are  numerous  methods  by  which  one  man  may 

ways  by  whicb  ))e  a  surety  for  another ;  and  thinking  that  all  the  law 
nntj.  upon  cross  paper  or  upon  bills  of  exchange  or  proIni^ 

sory  notes  given  for  accommodation  can  only  be  explain- 
ed by  considering  that  those  who  make  themselves  liable 
by  drawing,  indorsing,  or  accepting  notes  or  bills  of  ex- 
change, having  received  no  value  or  consideration,  are 
sureties  for  those  who  have  received  the  value  or  amoont, 
I  shall  state  the  various  ways  by  which  one  man  may 
become*  surety  for  another. 

I.  If  A.  borrows  money,  viz.  one  hundred  pounds,  B. 
may  be  surety  for  him  in  a  joint  and  several  bond,  and 
C.  the  lender  or  creditor,  may  bring  an  action  against  each 
of  them  or  against  both  jointly.  If  B.  the  surety  is  a 
bankrupt,  then  C.  may  prove  the  debt  against  his  estate ; 
and  whatever  dividends  his  assignees  pay,  they  may  re- 
cover it  immediately  against  A.  in  an  action  of  assumpsit 
for  so  much  money  paid  for  his  use. 

If  A.  and  B.  are  both  bankrupts,  then  C.  may  take  a 
dividend  under  each  estate,  and  the  dividend  that  B.'s. 
assignees  pay,  cannot  be  proved  under  A.'s  commissioD ; 
the  whole  amount  being  once  proved  under  bis  estate, 
but  A.  will  be  personally  liable  to  B.'s  assignees,  jiot- 
withstanding  that  A.  gains  his  certificate. 

2.  A.  and  B.  may  join  in  a  joint  and  several  promis- 
sory note,  payable  at  a  certain  future  day ;  then,  in  case  of 
bankruptcy,  the  effect  will  be  precisely  the  same  as  upon 
a  joint  and  several  bond. 
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8.  B.  may  give  his  note  payable  to  A.  or  order,  and 
A.  then  indorses  it  to  the  person  who  advances  him  the 
money ;  and  suppose  that  both  B.  and  A.  become  bank- 
rupts before  the  note  is  paid,  then  whatever  B.'s  assig- 
nees pay,  A.  will  still  be  indebted  to  them,  and  liable  to 
pay  them,  notwithstanding  his  certificate.  This  is  upon 
the  supposition  that  the  holder  of  the  note  proves  under 
each  commission. 

4.  A.  may  draw  the  note  payable  to  B.  or  order,  who 
indorses  the  note  to  C.  who  advances  the  money  to  A. 
then  supposing,  as  before,  that  they  were  both  bank- 
rupts, A.  will  still  be  personally  liable  to  B.'s  assignees 
for  the  dividend  they  are  obliged  to  pay  upon  the  note. 

5.  A.  ma]r  draw  a  bill  of  exchange  upon  B.  who  ac- 
cepts it  for  A.'s  accommodatfon.     It  i^  made  payable  to 

C.  who  has  advanced  the  money  to  A.  A.  having  receiv- 
ed the  money,  has  assured  B.  that  he  will  remit  him 
80  much  to  answer  the  bill.  If  they  both  become  bank- 
rupts then  what  B.'s  assignees  are .  obliged  to  pay,  A. 
will  still  be  indebted  to  them  notwithstanding  his  cer- 
tificate. 

6.  B.  may  draw  the  bill  of  exchange  in  like  manner  as 
before  upon  A. ;  it  may  be  made  payable  to  C.  who  ad- 
vances the  money,  which  A.  the  acceptor  may  receive 
from  C. :  still  B.  though  drawer  is  surety  as  before,  and 
whatever  dividend  his  assignees  pay,  A.  notwithstanding 
his  certificate  will  still  continue  liable  to  pay  to  them. 

The  liability  of  the  parties  in  each  of  these  six  ways 
is  precisely  the  same. 

If  A.  and  B.  wish  each  to  borrow  a  sum  of  money^  Oebubynm- 
and  they  cannot  raise  it  upon  their  separate  credit,  but  *^^  «"«*y*«P« 
they  can,  if  one  is  surety  for  the  other.  Let  us  sup- 
pose that  A.  borrows  10001.  for  which  he  gives  to  C.  the 
lender,  the  joint  and  several  bond  of  himself  and  B.  he  A. 
receiving  all  the  money,  and  B.  being  only  the  surety ; 
and  if  B.  in  like  manner  borrows  lOOOI.  and  the  lender 

D.  has  also  the  joint  and  several  bond  of  A.  and  B.  and 
let  us  suppose  i\.  is  a  bankrupt,  and  B.  remains  solvent ; 
if  C.  proves  the  bond  under  A/s  commission,  and  receives 
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4s.  in  the  poniid,  or  8001.  dividoid,  tbea  B.  wiU  hat^  to 
pay  800L  which  A.  notwithMandiBf  hk  oertifictk  wiD 
always  be  indebted  to  B. 

Now  let  110  suppose  B.  a  bankrupt,  and  fliai  he  pap 
20s.  in  thd  pound,  then  it  will  be  precisdy  as  before^  ex- 
cept that  the  assignees  of  B.  pay  D.'s  bond  in  fhll,  in 
which  A.  was  a  surety,  and  they  pay  8001.  as  surety  ftr 
A.,  A.  therefore  remains,  notwithstandinif  his  oerfificit^ 
indebted  in  8001.  to  B/s  assignees. 

But  now  let  us  suppose  that  B.  pays  16s.  in  the  povod, 
then  C.  would  receive  from  A.'s  assignees  200L  mi  froa 
B.  the  surety's  assignees  8001.  A.  is  indebted  to  &*s  as- 
signees 8001. 
Debit  by  mn-        B.'s  assignees  would  pay  to  D.  800L  and  D.  wouldi^ 
Si^t"b7w    ceiv«  fro™  the  assignees  of  A.  the  surety  200L  B.  wiD 
UacediB  Uak-  |hen  remain  indebted  to  A.'s  asskniees  in  20QL 

raptejr. 

A.  B. 


A.*s  assignees. 


B.'s  assigaees. 


These  sums  are  incapable  of  being  balanced  eithtf  be- 
tween A.  and  B.  or  between  A.'s  assignees  andB/s  asBg^ 


This  must  be  precisely  the  same,  in  all  the  cases  of 
mutual  and  cross  suretyship,  where  two  men  are  sureties 
for  each  other  by  any  of  the  modes  of  drawing  bilk 
iriiich  I  have  explained. 

These  cross  debts  arising  firom  cross  suretyships  are 
incapable  (in  my  opinion)  of  ever  being  balanced  inbaak* 
ruptcy,  and  each  must  remain  indebted  to  the  other*' 
assignees  what  they  pay  as  his  murety. 
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A  dUtinetian  has  lately  been  made  between  eron  paper  Ko  different 
and  accommodation  paper»  vis.  that  croa  paper  is  bill  MMMlnd'ma- 
for  billy  and  accommodation  paper  maj  be  more  or  less  t«a  aceonno. 
on  one  side  or  the  other,  jnst  as  it  happens.  ^^*' 

But  the  effect  when  it  is  thus  considered  is  precisely 
the  same ;  and  whatever  may  be  the  difference  of  the 
dividends,  they  are  incapable  of  being  balaiioed. 

Having  explained  these  preliminary  theoretic  cases, 
conformably  to  what  I  conceive  to  be  iadispntable  ele- 
mentary principles.  I  shall  exaouae  all  the  cases  which 
have  come  before  the  courts  apon  bills  of  exofaaage  in 
bankruptcy^  in  which  it  must  be  admitted  there  iM  mndk 
eonfusion  and  inconsistency. 

Lord  Eld<m  has  frequently  said,  **  all  such  cases  have 
distressed  me  exceedingly.  The  cross  p^per  aiarmml  the 
court.  It  did  not  know  how  to  deal  with  it.  It  did  not 
antie  the  knot,  but  it  cut  it." 

The  first  case  upon  bills  of  exchalige  in  bankniptcy 
was  before  Lord  Macclesfield  in  1781. 

J.  S.  petitioned  to  take  out  a  commission  of  bankraptcy  Tht  sm 
against  Lee,  and  his  debt  (amounting  to  1001.)  appeared  '^'*'^* 
to  consist  of  notes  made  payable  by  the  bankrupt  to 
other  perscms  who  had  indorsed  them  to  the  petitioner, 
and  to  have  been  bought  in  by  him  at  10s.  in  the  powid  $ 
upon  which  it  was  objected  that  such  creditor  who  came 
by  his  debt  in  this  manner  was  not  entitled  to  sue  out  a 
commission.    Lord  Chancellor.  Though  the  petitioner 
for  this  commission  has  thus  gained  the  notes  given  by 
the  bankrupt,  yet  he  is  plainly  a  creditor,  just  as  if  the 
persona  to  whom  the  bankrupt  before  his  bankruptcy  gave 
these  noteS)  had  paid  an  under-rate  for  them,  nay,  though 
they  had  been  given  without  any  consideration ;  yet  as 
they  are  now  become  his  debts,  and  the  legal  right  thereto 
ve^ed  in  the  indorsee,  Secus,  in  case  of  an  assignment  of 
a  bond,  forasmuch  as  such  assignee,  not  being  the  legal 
creditor,  could  not  have  taken  out  a  commission.    Also 
had  the  indorsement  in  the  principal  case  been  made. 
after  the  bankruptqy » it  might  ha  a  questimi  whether  such 
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The  iirtt  caief  mdoTSee  wottld  be  e&tifted  to  a  commisnon ;  he  not  be- 
ing a  creditor  for  1001.  or  capable  of  taking  ont  a  com- 
mission at  the  time  of  the  party's  becoming  a  bankrupt, 
ExparielM,  1  P.  WiOiama.lVi.  1781. 

In  the  first  volnme,  under  b  Geo.  8.  c.  80.  s.  83.  I  have 
fully  considered  thi9  case,  and  have  stated  the  reasons 
for  my  opinion  that  it  can  only  be  true,  when  the  holdtf 
of  the  note  has  bonght  it  of  one,  who  has  given  ftill 
value  for  it ;  and  I  have  so  acted  as  a  commissioner, 
and  I  riionld  only  admit  the  proof  for  201.  if  no  one 
had  advanced  more  for  it  See  the  first  volume,  Afcf, 
my  observations  upon  the  indorsement  of  an  accommo- 
dation note  of  greater  amount  than  the  sum  received,  and 
see  also  post 

The  next  case  before  Lord  Macclesfield  is  also  not 
agreeable  to  the  law  of  the  present  day. 

Mrs.  Cook  drew  a  bill  upon  Vandermash  in  Holland 
for  1001.  which  he  accepted.  They  both  became  bank- 
rupts. The  holder  of  the  bill  received  401.  from  Vander- 
mash's  estate.  He  applied  to  prove  the  whole  lOOL 
under  Mrs,  Cook's  estate. 

Lord  Chancellor  Macclesfield  held  that  if  the  401.  was 
received  out  of  the  effects  of  Mrs.  Cook,  in  Vander- 
mash's  hands,  ttie  holder  should  prove  only4N)L  but  if 
Vandermash  had  no  eflfects  of  Mrs.  Cook,  then  the 
holder  should  prove  the  whole  lOOI.  and  be  accountable 
to  Vandermash's  assignees  for  40L  or  the  dividend 
upon  it. 

If  Vandermash  had  no  effects,  then  he  said  this  was 
the  case  of  principal  and  surety  in  a  bond,  and  this 
would  be  the  law  in  case  the  surety  had  paid  the  401.  then 
the  creditor  might  have  proved  the  whole  debt  against  the 
principal,  and  would  have  been  a  trustee  for  the  surety  to 
the  amount  of  the  4(M.  Exparte  Ryswickt^  2  P.  WU^ 
liama^  89.  1722. 

This  long  ago  ceased  to  be  law.  The  holder  of  the 
note  now  can  only  prove  what  is  due  to  him  at  the  time  of 
proving.  Cooper  v.   Pepye,    1  Aik.  107.  174K    Where 
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be  has  received  nothing,  he  may  prove  the  whole  under 
the  commission  of  every  party  against  whom  he  had  a 
right  of  action,  and  may  receive  dividends  upon  the 
whole  nnder  each  commission  till  he  receives  full  satisfac- 
tion.   Exparte  Wildman,  1  Aik.  i09.  1750. 

But  if  he  has  proved  against  one  estate,  and  a  dividend 
is  ordered  under  it,  though  he  has  not  received  it,  yet 
that  is  considered  as  payment  pro  tanto,  or  for  so  much» 
and  he  can  afterwards  only  prove  the  sum  remaining  due. 
Exparte  Leersj  6  Ves.  644. 

What  Lord  Macclesfield  laid  down  with  respect  to  the 
principal  and  surety  is  not  the  law  at  present.  If  the 
assignees  of  the  surety  pay  a  dividend  upon  the  debts 
they  can  have  no  remedy  under  the  principal  debtor*s 
commission,  if  they  pay  it  after  his  bankruptcy,  not  even 
by  the  49  Geo.  S.  unless  they  pay  the  whole.  Their  only 
remedy  is  against  him  personally,  and  they  have  that 
even  if  he  obtains  his  6ertificate. 

In  the  next  case,  A.  gate  his  promissory  note  payable 
to  B.  or  order  for  2001.  B.  isdorsed  it  to  C.  and  C.  to  D, 
—A.  B.  and  C.  all  become  bankrupts,  and  D.  proved  it 
under  all  their  commissions,  and  received  a  dividend  o( 
(s.  iA  the  pound  under  A.'s  estate.  Lord  Macclesfield 
woufd  onfy  permit  D.  to  receive  a  dividend  upon  the 
1501.  uiider  B.'s  estate.  Exparte  Lefebvre,  2  P.  WU- 
iiama^  i09.  1723. 

The  law  was  settled  otherwise  in  Exparte  Wildman^ 
1  Aik.  109.     1750. 

He  may  receive  a  divid^id  upon  the  whole  in  each 
commission,  provided  he  does  not  receive  more  than  the 
whole  debt. 

Not  one  of  Lord  Macclesfield's  decisions  upon  this  subr 
ject  is  like  the  law  of  the  present  day. 

Indeed  the  law  in  bankruptcy  upon  bills  of  exchange 
was  long  before  it  was  settled.  Lord  Hardwicke's  grst 
^!^yihpaHe  Walton,  I  Atk.  1743.  is  quite  unlike  the 
present  law,  and  unlike  to  what  he  himself  decided  nine 
years  afterwards  in  Exparte  Marshall,  1  Atk.  1762, 

^^  the  first  cose  the  drawer  and  acceptor  were .  boti^  Th«  fl»t 
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bankrupts.  The  acceptor  bad  no  elBects  of  the  drawer 
in  his  hands.  The  holder  proved  under  both  their  com 
missions,  and  Lord  Hardwicke  admitted  the  assignees  of 
the  acceptor  to  prove  also  under  ibe  drawer^s  commis- 
sion; but  in  the  next  case  he  decidedly  dilfefentlj, 
and  established  the  law  of  the  present  day. 

We  are  apt  to  b^  too  mnch  influenced  by  the  name  of 
Lord  Hardwicke ;  but  the  law  in  his  time  was  unsettled ; 
he  was  twenty  years  chancellor,  and  his  judgments  in  bank- 
ruptcy  in  1756  were  very  different  from  those  in  1737. 

But  to  shew  that  Lord  Hardwicke  is  not  Infallible^  and 
bow  he  got  right  by  degrees,  and  because  it  is  an  impor- 
tant Case,  substantially  right,  I  shall  give  tb»  cue  £z- 
parie  Marshall  at  fM  length. 
Tb«  acceptor        Mr.  Garway,  of  Worcester,  drew  a  great  number  of 
•uMiation,  who  ^^^^  payable  to  Vere  and  Asgili,  upon  Hatton,  who  had 
C«k*''^'^*'**f  ^^  effects  of  his  in  Garway*s  hands,  but  however  accept- 
the  drawer,       cd  the  biUs  for  the  honour  of  the  drawer. 
oDnM  uot  Garway  becomes  a  bankrupt,  and  Hatton  by  means  of 

the  great  sums  he  paid  on  account  of  such  acceptance  as 
before  mentioned,  becomes  bankrupt  likewise.   The  bill- 
holders  prove  under  both  commissions,   and  receive  di 
vidends,  but  not  sufBcient  to  pay  SOs.  in  the  poond ;  and 
in  April  last  upon  a  former  day  of  petitions,  Marshall,  Ac 
the  assignees  of  Hatton,  preferred  a  petition  to  the  lord 
chancellor,  and  prayed  to  stand  in  the  place  of  the  bill- 
holders  pro  tanto  as  they  had  received  under  Hatton*s 
commission  against  the  estate  of  Garway;  HattoOj  as 
vras  insisted  by  the  petitioner's  counsel,  being  to  be  con- 
sidered as  a  surety  for  the  debt,  and  Garway  a  principal; 
and  lord  chancellor  at  the  former  hearing,  made    an 
order  accordingly ;    but  it  being  strongly  objected   by 
fte  counsel  for  Garway*s  creditors,  that  this  would  be 
charging  Garway's  estate  doubly,  directed  the  petition 
to  stand  over;  and  on  its  coming  en  again  this  day  bis 
lordship  ordered,  that  the  petitioners,  as  assigoees  of 
Hatton,  should  stand  in  the  place  of  the  bill-hoMers  j»n> 
tanto  as  Hatton*s  estate  had  paid  on  account  of  his  sus* 
(seplance  of  the  said  biUs^  but  should  not  b*  entitled  to 
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any  dividend  from  Garwaj's  el^tate,  till  the  bill-holders 
ted  received  a  full  satia&ction  for  their  debts;  and af  the 
flurplusof  GarwayVestateyafterthebill-holderswere  fully 
satisfied,  should  not  be  sufficient  to  answer  what  Hatton 
had  paid  as  the  acceptor  of  Garway'd  bills,  then  bis  lord- 
ship declared  that  nothing  in  this  order  should  prejudice 
any  right  the  petitioners  might  have  by  action  against 
the  person  of  Garway  for  the  residue  of  their  demand, 
notwithstanding  Garway  has  had  h%8  certificate ;   for 
bis  lordship  said,  It  seemed  to  him,  as  if  Hatton's  de- 
mand did  not  properly  ^rise  till  after  issuing  the  com- 
mission against  Garway;   because   though  there  is  no 
implied  contract  between  drawer  and  acceptor,  yet  there 
is  DO  brea<^h  on  the  part  of  drawer  till  after  bis  bankrupt- 
cy, aad  consequently  Hatton  is  not  a  creditor  under  the 
commission,   because  his  debt  is  subsequent  to  it ;  nor 
does  he  fall  under  the  description  of  persons  in-  the  7  Geo. 
1,  who  may  sue  out  commissions  though  their  debts  are 
payable  at  a  fu^re  day.     There  debitum  in  prcesenti 
9olvendum  in/uturo,  but  here  it  was  a  contingent  whether 
U  would  erev  be  a  debt,  as  Garway  inight  not  have  failed. 

The  counsel  for  the  petitioners  mentioned  the  case 
Exparte  Walton,  Deo.  sisd,  1743,  in  the  matter  of 
Winsmore's  bankruptcy,  where,  as  he  stated  it,  lord 
cbaneellov  made  an  order  that  the  assignees  under  the 
commission  agaiBst  the  acceptor,  should  come  under 
the  ecHnmission  against  Winsmore,  the  drawer,  pro  tanto, 
a$  the  acceptor  had  paid  on  account  of  such  bills,  and  to 
peceive  a  dividend  rateaUy  with  the  rert  of  the  creditors. 

Lord  Chancellor  said,  that  the' order  alluded  to  in 
Winsmer^'S  bavrkruptcy  was  not  as  stated ;  nor  was  it 
i^pplicable  tb  1}>is  casef ;  but  that  supposing  the  two  cases 
^  he  something  ^UYitfrr,  he  thought  the  directions  be  had 
now  glT^nl  utide^  tke  j^resent  petition  were  the  justic<s  of 
the  case ;  arid  th^k'efore  had  ordered  accordingly,  irx- 
P^rte  AMrahM,  1  Atk.  ]2d.  UOSS. 

This  is  subfttaniiatty  the  law  at  the  present  day,  which, 
'S)tbat  the  assignees  of  a  surety  eaiinot  prove  at:all  und^r 
^be  coimfiissloQ  of  the  principal,  if  the  debt  is  paid  after 

B  B  2 
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hui'baiikniptoy.  Here  Lord  Hardwicke  admitted  lh«B 
to  be  paid  out  of  the  surplus  of  any,  and  yet  they  ver« 
not  to  be  barred  by  the  certificate<^-a  part  of  the  law, 
which  he  could  have  no  controul  over. 

This  is  a  confused  part  of  the  case,  and  I  may  presume 
to  say  is  not  only  contrary  to  the  present  practice,  but  to 
all  principle  and  authority, 

Watkin,  a  merchant  at  Bristol,  had  large  dealings 
with  Garway  of  Worcester,  who  had  Hatton  for  his  cor- 
respondent  in  London ;  and  it  was  agreed  that  between 
Garway  and  Hatton,  that  Hatton  should  answer  aB 
drafts  that  Watkin  should  draw  on  account  of  Garwij. 
Watkin  drew  upon  Hatton  for  40001.  who  accepts  the 
bill,  though  he  had  no  effects  of  Garway  in  his  bsndi 
at  the  time.  Hatton  became  a  bankrupt  Lord  Hard- 
wicke held  that  Watkin  might  prove  under  Hatto&'s 
commission  on  account  of  the  agreement,  it  appearing 
that  Garway  had  eflTects  of  Watkin  in  his  hands  at  tbe 
time  to  the  amount  of  the  bill.  Bsparte  MarMk 
I  Aa.  131.  1763. 

In  that  case  Lord  Hardwicke  must  have  considered 

Hatton  a  surety  for  Garway,  and  his  assignees  must  have 

had  recourse  to  Garway  for  satisfaction. 

ne  teeeptor  of     The  plaintiff  accepted  a  bill  for  the  accommodatioD 

4stioii  bill        of  the  defendants,  relymg  upon  his  promise  to  supply 

taken  >»  ese-    j^^  witlunouey  to  take  it  up  when  it  was  due,  and  to  in* 

•anon  after  the  ^  '^  »  ^  u 

dnmtrH  bank-  demuiff  him :  the  bill  was  dishonoured^  and  the  holder 
"'P^*  sued  the  plaintiff  and  took  him  in  ezeoutioay  but  befiMe 

be  was  charged  in  execution,  a  commission  was  sued 
out  against  the  defendants,  and  they  obtained  their  ce^ 
tificate.  He  brought  an  action  of  trespass  on  the  oaie 
against  them,  he  being  still  in  priscm.  They  pleaded  their 
bankruptcy.  The  court  of  Common  Pleas  hdd  there  was 
no  debt  due  to  the  plaintiff  before  he  was  charged  in  ex- 
ecution ;  that  the  execution  was  equiyalent  to  payment, 
which  came  after  (he  bankruptcy,  and  that  lie  bad  a 
clear  right  to  recover  against  the  defendants.  CUUm  t. 
miffin,  3  WiU.  13. 1768. 
In  such  a  case  now  the  plataitiff  might  be  enabled  to 
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proTe  under  the  commission.  By  tbe  49  C^o.  S.  c.  121. 
the  defendants  would  be  discharged,  unless  the  holder  of 
the  bill  took  a  dividend,  and  sued  the  acceptor  for  the 
remainder  to  execution,  and  for  that  he  might  have  his 
action  as  in  the  present  case. 

The  same  court  held  afterwards  in  the  case  of  an  ae- 
ceptor  of  an  accommodation  bill,  who  paid  it  after  the 
bankruptcy  of  the  drawer,  that  he  could  not  swear  the 
debt  was  due  and  owing  to  them  before  they  had  paid 
it,  which  was  not  till  after  the  bankruptcy  of  the  defen- 
dant, the  drawer,  and  therefore  the  plaintiff  might  recover  • 
it  from  him,  and  was  not  barred  by  his  certificate. 
Toung  V.  Hockley^  S  Wile.  846.  1772. 

In  the  next  case  there  was  the  payment  by  the  accep-  ^  ''"/««■  •«»; 
tor  of  an  accommodation  bill  after  the  bankruptcy  of  demnifj  the 
the  drawer ;  but  in  that  case  there  was  a  written  under-  JJ^^^JJ[[ """ 
taking  by  the  drawer  that  he  would  pay  the  acceptor 
when  the  bill  was  due.    The  court  held  that  that  made 
no  difference,  and  that  it  was  the  same  case  in  principle 
AS  the  two  last.     Vanderheyden  v.  De  Poibaj  3  WUb. 
458.  1774. 

fietfiterson  v.  Woodbridge^  Doug.  166.  1782,  is  a  case 
the  same  as  the  last : — the  written  agreement  was  merely 
An  indemnity. 

Joseph  Prior  applied  to  the  petitioner  Samuel  Mayd-  ^d^^r^ 
well  to  assist  him  with  money.    The  petitioner  on  the  fcRnkniptcy, » 
xth  of  November,  1784,  agreed  to  lend  his  acceptance  tioo  for  a  note 
for  2981.  15s.  if  Prior  could  procure  some  other  person  J^'/'^^J^'J; 
to  become  surety.    Prior  procured  Stevens,  who  after- proved, 
wards  became  bankrupt,  to  join  him  in  giving  a  note, 
which  was  expressed  in  the  following  terms  :    **  The 
8th  of  November,  1784.      We  jointly  and  separately 
promise  to  pay  to  Mr.  Samuel  Maydwell,  or  order,  on 
ti^e  22d  of  January  next,  3031.  and  on  the  18th  of  Janu' 
«^ry,  961.  16s." 

Maydwell  accepted  two  bills,  dated  the  16th  and  29th 
^f  October,  drawn  by  Prior  upon  him,  each  payable 
diree  months  after  date,  one  for  951.  15s.  the  other  for 
*^L  which  he  afterwards  paid  when  they  respectively 
'^caifte  due. 
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On  tbe  18th  of  December  a  commission  issued  against 
Prior,  and  on  the  10th  of  January  a  commission  also 
issued  against  Stevens.  Both  commissions  were  (ft-ior  to 
the  acceptances  being  due,  or  to  the  time  when  by  their 
note  of  handy  Prior  and  Stevens  had  promised  to  pay  the 
money.  Upon  petition  by  Maydwell  that  be  might  be 
admitted  to  prove  the  note  under  Stevens's  commission, 
the  lord  chancellor  made  the  order  accordingly.  Ex- 
par  te  MaydweU^  Oooke^  1786. 

In  that  case  there  was  a  regular  promissory  oote,  for 
which  M aydwell  had  given  value,  viz.  his  aooeptance, 
which  was  regularly  paid.     It  was  equal  to  goods  deli* 
vered  or  any  other  article.     But  his- liability  without  per- 
formance would  have  been  of  no  value»  and  he  woald 
have  been  estopped  from  saying  there  was  a  debt  due  to 
him  before  the  bankruptcy. 
A  note  siren  ai      Beaufoy  had  lent  two  promissory  notes,  in  each  of 
pa^iy^n  aAer    which  he  promised   to  pay    Mitchell  and  Cleeter,  on 
bankruptcy      demand,  4001.  for  value  received.     They  were  to  h% 

cannot  be  ^ 

prored.  deposited  with  the  bankers  of  Mitchell  and  Cleeter  as  a 

security.  The  bankers  called  upon  Beaufoy,  but  he 
gave  his  bond  to  the  amount,  and  the  notes  were  de- 
li vered  up. 

When  the  last  note  was  given  by  Beaufoy,  Mitchell 
and  Cleeter  gave  him  the  following  promissory  note : 

4001.  Coventry,  17th  November,  1784. 

On  demand,  we  promise  to  pay  to  Mr.  B.  Beaufoy,  or 
order,  4001.  value  received.  Mitchell  and  Cleeter. 

But  if  tbe  It  appeared  that  a  commission  of  bankrupt  had  issued 

a  notrbcW  *  against  Mitchell  and  Cleeter  the  day  before  he  took  up 

SlerhilJ^M^.  ^^®  °^^^  ^y  giving  the  bond.      Beaufoy  petitioned  to 

ruptcy,  that      prove  the  whole  8001.     Bnt  Lord  Thurlow  ordered  that 

proved.*^  ^*      he  should  be  at  liberty  to  prove  the  promissory  note  for 

4001.  from  Mitchell  and  Cleeter  the  bankrupt,  and  dis* 

missed  the  petition  as  to  the  rest.     Exparte  Beaufoy^ 

Cooke  170.  1787. 

This  was  the  same  as  Bxparte  Maydwelly  with  respect 
to  the  promissory  note.  Beaufoy  having  paid  value  for 
it  before  the  bankruptcy,  it  was  a  debt  due  from  them 
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before.  With  «spect  to  the  other  400L  he  paid  it  after 
their  bonkraptcy  as  a  8urety»  he  could  not  prove  it  then. 
He  might  now  by  49  Geo.  3.  c.  121.  «.  8. 

Lord  Clanricarde  received  from  Griffin,  with  whom  he  Proof  iatbu 
had  dealings,  his  acceptance  upon  a  bill  drawn  by  him9.dindeodre. 
Lord  Ciaaricarde,  for  601.  ITs.  9d.  and  he,  Griffin,  drew  'f^^^d  *>» 

'  '  '  the  creditor 

upon  Turner  for  8001.  payable  to  Lord  CIanricarae«  If  bad  paidhia 
these  bills  had  been  good,  with  other  sums,  Lord  Cian-!^^^*~'P*- 
ricarde  would  have  been  indebted  to  Griffin  5151.  7s.  for 
which  he  gave  him  two  drafts  upon  a  banking  house  in 
Dublin,  payable  in  six  months,  to  Griffin  or  order,  one 
for  8001.  the  other  for  2151.  Ts.  Before  they  were  due. 
Griffin  becapie  a  bankrupt,  and  his  acceptance  for  601. 
17s.  9d.  and  his  draft  for  2001.  were  dishonoured,  and 
never  paid  to  Lord  Clanricarde.  Lord  Clanricarde 
petitioned  the  chancellor  to  be  permitted  to  prove  these 
two  sums,  amounting  together  to  260|«  17s.  dd.  Lord 
Thorlow  ordered  tliat  the  petitioner  be  at  liberty  to  prove 
his  debt  of  2601.  I7s.  8d.  but  the  dividend  to  be  staid  tiU 
the  aooenunt  relative  to  the  other  bills  mentioned  in  the 
petition  \b  finally  settled  and  adjusted.  Eipartc 
Clanricardej  Cooke^  172*  1787. 

This  is  so  far  consistent  with  the  other  two  cases,  that 
the  proof  is  ordered  upon  the  eonfidenoe  that  Lord  Clan- 
rioaide's  billi  woyild  be  duly  honoured ;  if  they  were  not, 
the  dividends  were  to  be  retained^ 

It  would  pertiaps  be  more  correct,  and  which  I  should 
^optinpraetice,toaUow  only  a  claim  to  be  made  till 
the  coimter  ttote  or  biiU  w^spaid,  and  then  admijt  accord- 
ing to  the  cirounMtBfiees  the  proof  to  be  substantiated. 

A  man  shaU  never  be  permitted  to  prove  a  note  or 
Acceptance  of  the  bankrupt,  and  say  he  has  given  value 
for  it,  when  he  has  only  givea  a  piece  of  useless  paper, 
&ot  worth  one  faithing. 

This  comptiment  or  courtesy  to  Lord  Clanricarde,  in- 
tPoduced  afterwards  much  confusion,  which  probably 
waold  never  have  eJPSted,  if  he  had  been  told  that  he 
could  not  possibly  be  admitted  to  prove  till  he  had  paid 
kit  own  ace^pitaiic^.  See  Cowley  v.  Dunlop^  post,  and 
Sarratt  v.  Justin. 
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An  in«ioi«M         fbe  hoQse  of  Scott  and  Pearson  haTing  had  tremal 

taking  Mck  %  T>  ' 

bill  amy  prove  occasioDS  to  get  their  bills  discounted  by  persons  at  Bris- 
•gttiut  the  1^1^  ^^^  continuing  to  require  a  negotiation  of  paper, 
they  applied  to  Wilkins,  the  bankrupt,  and  to  one  For- 
syth, to  assist  them  by  lending  their  names  to  bills  which 
were  to  be  discounted  by  Samuel  Span  of  Bristol,  for  the 
use  of  Scott  and  Pearson,  whose  names  were  not  to  ap« 
pear  thereon.  Accordingly  (amongst  others)  three  bills 
were  drawn  by  Forsyth  upon  Wilkins,  dated  the  28th  of 
May  1787,  for  8001.  each,  payable  three  months  after 
date;  two  to  the  order  of  Samuel  Span,  and  the  third, 
to  the  order  of  the  drawer,  which  last  was  indorsed  in 
blank  by  the  drawer.  They  were  all  accepted  by  Wil- 
kins  about  the  time  of  their  being  drawn.  Hie  three  bills 
were  put  into  the  possession  of  Scott  and  Pearson,  and 
were  by  them  sent  down  to  Span  at  Bristol,  who  indors- 
ed  them,  and  procured  them  to  be  discounted  by  other 
persons,  and  remitted  the  value  to  Scott  and  Pearson  in 
Bristol  bank  bills.  Before  the  bills  became  due,  both 
Scott  and  Wilkins  became  bankrupts,  and  afterwards 
Span :  as  the  indorser  was  obliged  to  take  them  up  under 
these  circumstances.  Span  was  admitted  to  prove  the 
bills  under  Wilkins's  commission,  and  this  petition  was 
preferred  to  have  the  proof  of  the  debt  expunged. 

The  lord  chancellor  considered  it  a  very  clear  point, 
that  a  bill  of  exchange  negotiated  after  the  bankruptcy 
of  the  acceptor,  might  be  proved  under  his  commissioD, 
although  ihe  party  was  not  possessed  of  it  at  the  time  of 
the  bankruptcy,  for  the  debt  accrued  by  the  acceptance; 
.  and  that  as  to  the  consideration,  there  was  a  clear  consi* 
deration  paid  in  this  case,  though  not  to  Wilkins ;  and 
that  Span  became  the  holder  of  these  bills  in  a  fiur  man* 
ner ;  and  his  lordship  dismissed  the  petition*. 

A  new  petition  was  preferred,  praying  that  the  former 
petition  might  be  reheard  and  the  debt  expunged. 

The  lord  chancellor,  after  hearing  counsel,  expressed 
himself  to  be  very  clearly  of  the  same  opinion.    Ejpartt 
Bfymer,  Cooke^  164.  1788. 
nuii  tnw  It  is  very  clear  that  a  bmd^de  holder  of  a  biU  may  in- 
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dorse  it  after  the  bahkruptojr  of  the  drawer  or  acceptor,  only  of  ta  ta- 
and  the  indorsee  wiil  have  the  Mune  right  to  sue  out  a  ^^[^^  ^"^^ 
eommission  and  prove  his.  debt  upon  it  as  the  indorser 
had.    Exparte  Thomas,  1  Alt.  7S.   1747.     See  1  Vol. 
under  5  Geo.  2.  c.  30.  s.  83.     The  same  was  decided  in 
the  King^9  Bench,  in  Bmgley^.  Maddieon,  M.  1783. 

But  here  when  Span  took  baek  the  bill,  he  was  remit* 
ted  to  his  original  right  and  condition.  He  was  the 
principal  debtor,  and  both  the  drawer  and  acceptor 
were  sureties  for  him.  Though  he  gave  the  money  to 
Scott  and  Pearson,  that  is  quite  an  immaterial  circum- 
stance. By  these  instruments  Span  receives  24001. 
Forsjih  and  Wilkins  neither  pay  nor  receive  any  thing ; 
Span  pays  back  the  24001.  They  are  then  all  where 
they  were,  9uum  cmque  tribuiiur.  If  Wilkins's  assignees 
were  to  pay  a  dividend,  they  would  pay  as  sureties  for 
Span,  and  might  immediately  recover  back  tbe  money. 
If  these  observations  are  not  well  founded,  I  cannot 
comprehend  the  case. 

The  defendant  Rogers  drew  a  bill  for  1001.  on  one  Payee  a  raretf  . 
Hughes,  payable  forty-five  days  after  date  in  favour  of 
the  plaintiff,  merely  for  the  purpose  of  raising  money. 
This  bill  the  plaintiff  indorsed  in  blank,  and  without 
tendering  it  for  acceptance,  discounted  it  at  the  Olney 
Bank,  on  the  credit  of  his  own  name,  and  paid  the  money 
over  to  the  defendant  Before  tba  bill  was  due,  a  com- 
mission of  bankrupt  was  sued  out  against  the  defendant ; 
Hughes  refused  to  pay  it,  having  no  effects.  Brooks 
repaid  the  money  to  the  Olney  Bank,  and  brought  his 
^tion  against  the  defendant,  who  pleaded  his  bank- 
ruptcy. 

The  court  of  Common  Pleas  held  that  the '  plaintiff 
could  recover,  that  he  could  prove  no  debt  till  he  had 
sctuaUy  paid  the  money,  and  the  payment  was  after 
the  bankruptcy.  Brooke  v.  Rogere,  1  Hen.  BL  640. 
1790. 

If  Rogers  had  oanried  the  bill  with  Brooks's  name 
upon  it,  and  had.  received  the  money,  this  cc^e  would 
i^^a  been  uttqoeitiionably  right    Brooks  was  then  only 
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a  surety.  Tbe  aalj  ^oubt  i5,  whetfaer  Broolts  ba¥iog 
raised  the  money,  and  Aen  paid  it,  Miigiit  mot  be  coiish 
dered  as  if  be  had  disMunted  it  hiroaetf,  and  bad  goae  to 
the  Olney  Bank  lo  repay  bimself,  then  be  migbt  clearly 
have  proved. 

Mr.  Justice  Lawrence  c6osldertd  it  jo  io  CofBley  ▼. 
Dunlop,  7  T.  A.  666.     See  post,  888. 

But  if  Brooks,  under  the  ciroomstances,  was  to  be  coa* 
sidered  merely  bs  a  surety,  and  not  an  indorsee  for  Taiae, 
the  case,  I  conceive,  was  correctly  decided. 
Fftjee  a  snretj.  The  defendant,  Wiggins,  delivered  two  prooiissory 
notes  to  Green.  They  were  laade  payable  to  Ho  wis,  aad 
were  indorsed  by  bim.  Wi«;|fins  became  a  bankraiit, 
and  after  his  bankruptcy  Green  compelled  Howis  to  pay 
as  indorser.  Howis  brougbt  an  action  against  Wiggins, 
the  drawer,  who  pleaded  his  bankruptcy.  Lord  Keayoa 
and  the  court  of  King's  Bench,  were  clearly  of  opinioa 
that  he  might  recover.  Howu  v.  Wiggin$9  4  T.  R. 
714.  1792. 

The  court,  I  think,  f  igbCly  considered  tiiis  as  the  case 
6f  an  accommodation  ac^ptor,  wbo  pays  9>fter  the  bsiik- 
mptcy  of  the  drawer. 

The  payee  here  was  undeniably  a  surety. 

He  could  not  swear  that  the  bankrupt  was  indebted  to 
i^m  before  the  bankruptcy. 

He  ought  to  have  recovered  upon  the  count  for  money 
paid  nnd  advanced  fdr  the  use  of  Wiggins,  and  not  Upon 
the  note. 

The  effect  of  the  note  was  just  the  same  as  if  they 
had  Joined  in  a  joint  and  several  note  to  Grreen. 

In  the  case  of  Sarrait  v.  Auatifiy  see  posty  Chief  J* 
Mansfield  said  that  this  case  bad  been  dver-niled.  I  find 
no  authority  for  that. 

I  should  think  that  that  was  an  observation  made  hss- 
fily,  without  a  correct  recollection  of  the  cases  at  tbe 
time. 

On  a  petition  to  be  permitted  to  provse  imder  a  oom- 
mission  of  bankrupt  on  cross  bills  of  eJcchangt^  tJ^  ebao* 
cellor  held  that  the  petitioner  not  bAiviag  tM»P  up  jua  ovd 
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bill^  could  not  be  permitted  to  prove,  and  disHiiwed 
the  petitioD.  Exparte  IVardy  28th  of  Juae,  1794,  oited 
4  Taunt  20. 

The  plaintiff  Rolfe,  and  defendant  Caslon,  being  desi- 
rous to  accommodate  each  other,  the  plaintiff  drew  a 
bill  on  the  defendant,  payable  to  his  own  order,  which 
the  defendant  accepted,  and  the  defendant  drew  a  bill 
on  the  plaintiff,  payable  to  his  own  order,  which  the 
plaintiff  accepted,  the  two  bills  being  precisely  alike  in 
the  dates,  sums  of  money  contained  in  them,  and  times 
of  payment,  and  neither  party  having  effects  of  the  other 
in  his  hands. 

The  defendant  indorsed  the  bill,  which  he  drew,  to  one 
Nichols  in  part  satisfaction  of  a  debt,  and  became  a  bank- 
rupt before  the  bills  were  due. 

Nichols  received  a  dividend  under  the  defendant's  com- 
fflissioD,  and  the  remainder  from  Rolfe  the  acceptor. 

Rolfe  brought  an  action  against  the  defendant  for  4501. 
as  acceptor  of  the  bill  of  exchange,  which  Rolfe  had 
drawQ  payable  to  his  own  order. 

The  court  of  Common  Pleas  were  very  clearly  of  opi- 
nion that  the  two  bills  were  mutual  engagements  consti- 
tuting on  each  part  a  debt,  the  one  being  a  consideration 
for  the  other  ;  that  the  bill  in  question  was  not  given  as 
au  indemnity,  which  was  in  its  nature  conditional,  but 
created  an  absolute  debt  from  the  beginniog,  which  was 
capable  of  being  proved  under  the  commission,  and  being 
so  proveable  was  necessarily  barred  by  the  certificate^ 
tldfe  V.  Caslanj  2  Hen.  Bl.  670.  1795.   • 

This  is  a  case  which  introduces  some  confusion  and  dif- 
ficulty. If  Rolfe  when  called  upon  by  Nichols  had  paid 
his  acceptance,  then  according  to  the  preceding  cases  he 
Would  clearly  have  had  a  right  to  haveproved  under  Cas« 
Ion's  commission.  But  as  Nichols  proved  under  Caslon's 
comaiggion,  Rolfe  ought  not  also  to  have  been  permitted 
to  prove. 

The  estate  of  Caslon  reoeived.froQt  Nichols  4501.  Sup- 
pose he  pays  19s.  in  the  pound,  then  Ni^^hols  receives  all 
his  debt  except  221.  10s.  which  he  received  from  Rolfe. 
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If  Rolfe  could  also  have  proved  and  haye  received  «  diri- 
dend,  then  he  would  exactly  have  gained  4DQL  bj  tiie 
tranBactioD. 

This  is  8o  absurd  that  there  must  be  something  fiondft- 
mentally  wrong  in  the  doctrine  of  the  case. 

It  seems  to  have  been  rightly  established  befcoe  Urn 
case,  that  a  liability  to  pay,  npon  a  note  or  bill  of  ex- 
change,  is  not  a  sufficient  consideration  for  another  note 
or  bill  of  exchange  till  actual  payment.  Here  Roffe 
did  not  pay  his  acceptance  when  it  was  due ;  his  accep- 
tance was  dishonoured ;  the  liability  to  pay  or  refirnd 
fell  back  upon  the  drawer  or  his  assignees ;  tfie  accept- 
ance of  Cadon  was  therefore  given  without  any  Taloable 
or  legal  consideration  in  bankruptcy. 

Lord  Thurlow  would  not  have  permitted  Rolfe  to  have 
proved,  and  would  have  expunged  his  proof  if  it  hsd 
been  admitted. 

By  what  possible  form  of  deposition  could  RoUe  have 
proved  whilst  Nichols's  deposition  continued  upon  the 
proceedings  ? 

But  Rolfe  paid  to  Nichols  what  he  did  not  receive  by 

the  dividend  to  make  up  the  4501.  that  sum,  suppose  S2L 

lOs.  he  might  have  recovered  against  Caslon  upon  tke 

money  counts,  having  paid  so  much  for  his  use  as  surety 

after  tiie  bankruptcy ;  and  that  Caslon,  I  think,  was  bonsd 

to  pay,  notwithstanding  his  certificate. 

A  food  bill  Seddon  and  others,  the  petitioners,  having  a  bill  of  ex- 

faBkropfi  ^    change  accepted  by  one  Oldham,  indorsed  it,  and  delive^ 

■ott  mfty  be     ed  it  to  the  bankrupts  in  consideration  of  their  promit* 

scry  note  for  the  same  sum,  which  note  they  indorsed  to 


Down  and  Co.  bankers.  Paty  and  Co.  the  bankrupt!, 
negociated  Oldham's  bills,  which  he  paid,  and  after  the 
bankruptcy  of  Paty  and  Co.  the  petitioners,  as  indorsen 
of  the  bankruptcy  note,  were  obliged  to  pay  it  to  Down 
and  Co.  and  the  chancellor,  Lord  Rosslyn,  ordered  that 
the  petitioners  should  be  admitted  creditors  under  the 
commission  for  this  note.  Exparte  SediUmy  86th  No- 
vember, 1796.  cited!  T.  R.  566. 
This  is  a  very  clear  case  *  the  petitioners  gave  a  biUof 
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exchange,  which  was  as  good  as  cash,  as  good  as .  a 
note  of  the  Bank  of  England;  but  if  this  bill  of  ex- 
change had  turned  out  to  be  of  no  yalue,  then  there 
would  have  been  no  pretence  for  the  payees  of  the  pro* 
missorjr  note  to  have  proyed  it  under  the  drawer's  com* 
mission. 

The  case  of  Snaith  and  Co.  in  7  T.  Jt.  364, 1797.  esta- 
blishes nothing  but  this,  that  the  acceptor  of  an  accom- 
modation bill,  who  has  paid  it  after  a  commission  has 
iasued  against  the  drawer,  could  not  prove  it  under  his 
comihission,  but  the  drawer  was  liable  to  pay  the  amount 
to  him,  notwithstanding  his  certificate. 

But  he  being  liable  before  the  commission  by  his  ac« 
ceptance,  he  would  clearly  now,  baying  paid  it,  be  en* 
titled  to  prove  it  under  the  49  Oeo.  8.  c.  181.  t.  8. 

J.  and  A.  Peters  exchanged  their  acceptances  with  "riMM  wci« 
each  other  to  a  great  amount    They  had  no  effects  in  mom,  uS^ 
each  other's  bands,  but  each  agreed  to  pay  the  bills  they  r^^  !>«!«■• 
had  accepted.    They  all  became  bankrupts,  and  at  that  aii  the  biiit* 
time  J.  and  A.  Peters  had  negociated  bills  to  the  amount  ^^^^ 
of  90001.  accepted  by  Dunlops,  and  Dunlops  bad  ne-  lioiii,  the  coart 
gociated  bills  to  the  amount  of  17981.  accepted  by;Xd!j!l!i^ 
the  Peters.     All  these  bills  were  outstanding    whoi  u*is>>««*of oat 
they  became  bankrupts.    The  holders  proved  all  the  bills  p^Te  ^^ 
under  both  commissions  against  the  acceptors  and  the  |^^  ^^**  ^' 
drawers.  The  assignees  of  Messrs.  Peters  on  their  accep* 
tances  of  17981.  paid  a  dividend  to  the  amount  of  1884L 
On  their  own  drafts  to  the  amount  of  30001.  they  paid  a 
dividend  of  881 11.  The  amount  of  the  dividends  they  paid 
together  was  S4S5L  but  they  were  to  pay  their  accep- 
tances only  to  the  amount  of  17981.  so  they  paid  by  divi«. 
dends  16491.  more  than  they  would  have  been  called 
upon  to  pay  if  they  had  been  solvent.    The  Dunlops 
upon  these  bills  paid  only  6d.  in  the  pound.    - 

The  assignees  of  Messrs.  Peters  brought  an  action 
against  the  Dunlops,  to  recover  the  sum  that  they  had 
paid  beyond  the  amount  of  their  acceptances,  subtract- 
ing the  amount  of  the  dividends  paid  by  Dunlops.  So 
flie  action  was  fbr  the  difference  of  the  dividends  beyond 
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the  sum  of  17921.  which  Mesars.  P«iers  were  liable  to  pay 
by  their  aeceptances.  The  Dvolops  ptoaded  the  geaeml 
issue,  th^ir  bankruptcy,  and  the  statute  of  limitations. 
By  the  last  plea  the  sum  was  redaced  to  5881.  A  case 
was  made  £9r  the  opinion  of  the  court  of  King's  Beach, 
whether  the  plaintiffs  had  a  right  to  recover  this  siun, 
or  the  former  sum,  if  this  last  plea  had  not  existed. 

After  two  arguaients  the  court  were  divided.  Lord 
Kenyon,  and  Mr.  J.  Ashhurst,  thinking  that  it  might  be 
veoovered,  that  it  was  a  debt  which  the  Dunlops  owed, 
and  was  not  barred  by  their  certificate.  Mr.  J.  Law- 
rence,  and  Mr.  J.  Grose,  were  of  opinion  that  it  was  a 
debt  barred  by  the  certificate,  that  it  might  have  been 
proved  under  the  commission. 

Lord  Kenyon  and  Mr.  J.  Ashhurst,  considered  it  as  a 
case  of  principal  and  surety;  and  that  within  the  princi« 
pie  of  all  the  cases  of  a  surety  paying  a  debt  after  the 
bankruptcy  of  the  principal,  the  bankrupt  was  still  liable 
notwithstanding  his  certificate. 

The  other  judges  contended  that  the  liability  of  the 
Dunlops  to  pay  by  their  acceptiDg  the  bills  drawn  by 
Messrs.  Peters,  in  consideration  of  the  bills  accepted  bj 
Peters,  constituted  a  debt  before  their'  bankruptoy,  which 
Peters  or  their  assigneeir  might  have  proved  imder  the 
commission  of  Dunlops,  and  therefore  they  by  th^ir  Cer- 
tificate are  discharged.  Cowley^  assignee  cf  Peiere^  v. 
Dunlopy  7  T.  R.  566.  1798. 

The  arguments  of  the  learned  judges  take  up  several 
pages.  It  would  therefore  be  inconsistent  with  my  work 
to  give  them  at  length.  But  it  would  be  a  desertion  of 
ngy  duty  to  remain  neutral ;  and  I  am  bound*  to  say,  that 
the  reasons  and  arguments  of  the  judges  who  tfaoa^t 
tfais^  demaad  liot  barred  by  the  certificate  are  far  more 
coDvinciDg  to  my  mind  than  the  reasons  and  argtUnents 
of  those,  who'  thought  it  might  be  proved,  and  was  there- 
fbret  barred* 

It  Vi  fair  to  consider  this  as  if  there  were  only  two  bUls. 
Dunlop  dra^s  upon  Peters  for  17521.  which  he  accepts, 
ilnd  F^'jiers  draiwit  upoo  Dunkrpifbr  SODCH^  wJbtob  beac* 
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oepte.  fitek  drawer  miser  <ir  borrows  moMy  upoa  his 
Mi»  aod  thtf  aeeeptor  was  a  surety.  Wbeo  it  was  agreed 
eaeli  was  to  pay  his  own  acceptance*  it  oould  jneaaonly 
(hat  the  other  seed,  not  sctfid  moaey  to  assist  ia  taking 
it  up;  tbej  were  to  be  enabled  to  do  that  by  drawing 
fresh  bills. 

It  was  absurd,  to  8appose<  that  Danlop  would  give 
SOOOL  for  17921.  Eaeb  raises  the  money  he  wants,  vis. 
Peters  SXKH.  and  Dunlop  17921.  The  indorsee  of  Peters's 
bill  proves  under  both  commissioas,  and  the  indorsee  el 
Dtinlop's  in  iSk^  manner. 

A  debt  then  of  30001.  beyond  the  17921.  is  actually  proT-- 
ed  under  Dunlop's  estatOi  though  that  estate  has  received 
ia  value  actually  only  17921.;  yet  if  Pet^s  had  paid  neait 
2Qb.  in  the  pound,  and  Dunlop's^  estate  only  6d.  then  it  is 
toateaded  that  near  80001.  more  might  have  been  prov- 
ed under  Dunlop's  estate,  or  near  77921.  against  an  estate 
which  in  fact  has  been  increased  only  by  1792L  more  than 
four  times  wbat  it  received.  This  ej?  abaurda  conclusion 
fi^^tdently  proves  that  the  position  necessarily  j^oduch 
iog  it  cannot  be  right 

It  is  sttfieiently  hard  upon  esreditors  that  they  arc^  ob* 
ligsd  to  pay  with  their  property  a  debt  for  which  thsir 
i^krapt  was  only  a  surety ;  but  whatever  they  so  pay. 
^  may  recover  from  the  principal  debtor,  when  he  is 
Able  to  pay« 

If  Peters  had  continued  solvent,  and  had  kept  the  ac- 
ceptance of  Dunlop's  in  their  own  hands ;  and  if  they  had 
come  before  the  commissioners  to  proven  debt  upon  Dun* 
lop's  acceptance,  they  would  necessarily  ask  what  value 
did  you  give  to  Dunlop  for  it.^  I  gave  him  a  piece  of 
Pftper  with  my  acceptance.  Have  you  paid  any  thing 
upon  that  paper?  No.  Then  what  form  of  proof  could 
be  admitted. 

The  holder  of  that  acceptance  comes  also  to  seek  back 
tbe  money  the  bankrupt  receibved  by  it^  and  there  cannot 
be  two  proofs  existing  at.  the  same  time  for  the  same 

If  Pttsni  had  kept  Dunlop's  aooeptau^.fosSOOei.  a0d 
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had  taken  up  his  own  for  17921.  flien  If  he  had  eomt  to 
prove  upon  Dunlop'a  acoeptancOy  he  would  have  ben 
admitted  to  prove  to  the  amount  of  17981.  the  vahie 
he  has  paid.  The  acceptance  or  liability  io  pay  before 
bankruptcy,  creates  then  a  debt  to  the  extent  of  vafaie, 
which  may  be  paid  afterwards ;  for  without  such  liaMity 
in  the  bankrupt  before  hii  bankruptcy  by  a  note  or  ac> 
e^tance,  nothing  could  have  been  proved  till  the  49  Gea. 
8,  the  whole  debt  by  paying  an  accommodation  accep- 
tance accruing  after  the  commission,  could  not  be  proved 
under  it,  unless  a  corresponding  liability  existed  on  tbe 
part  of  the  bankrupt. 
A  uiwiee  of  In  this  case  the  debt  claimed  was  a  bidance  of  the  divi- 
■pVbt'pro^'  dends,  that  surely  can  never  be  proved  imder  either  com- 
mission, it  must  arise  entirely  after  the  bankruptcy. 

Besides,  whilst  there  is  any  more  property  discovered 
to  divide,  there  can  be  no  final  dividend. 

It  was  said  <<  the  Dunlops  not  having  paid  their  accep- 
tances to  the  holders,  the  drawers  were  obliged  to  pay 
Aem,  and  when  they  have  paid  they  become  again  enti- 
tled, and  the  Dunlops  are  again  liable.'' 

In  that  case  the  Peters  have  raised  no  m<mey  by  Dun- 
lop's  acceptances,  and  they  are  in  the  same  state  as  if  they 
had  kept  the  acceptances  in  their  pocket-book. 

The  debt  from  Dunlops  to  them  must  arise  upon  what 
they  pay  upon  their  own  acceptances  to  Dunlops. 

This  is  every  day's  practice :  the  bankrupt  gives  his 
acceptance,  which  being  dishonoured  the  drawer  or  cre- 
ditor takes  back  the  paper,  and  pays  whatever  he  received 
by  it,  and  then  he  proves  for  goods  sold  and  delivered  or 
money  lent,  Ac.  or  as  the  case  may  be,  for  which  he  has 
received  no  security  except  the  bankrupt's  acceptance. 

If  this  were  not  strictly  inquired  into,  petitioning  cre- 
ditors' debts  and  proofs  under  commissions  would  be  ma- 
nufhctured  at  a  very  cheap  rate.  This  now  constitutes 
the  great  source  of  fraud  and  conspiracy  in  bankruptcy. 

There  is  something  very  extraordinary  in  this  case  in 
taking  the  sum  of  the  dividends  beyond  the  acceptancet 
which  Messrs.  Peters  were  to  pay.  It  would*  I  think,  have 
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been  more  equitable  to  have  taken  the  sum  6t  the  dtvH 
deads  beyond  what  thej  had  actually  received.  Peters's 
estate  had  actually  received  SOOOL  by  the  drafts,  and  by 
the  dividends  they  pay  34361. 

I  see  no  principle  but  that  of  cross  suretyship  by 
which  this  can  be  arranged,  and  that  I  have  fully  ex- 
plained in  p.  364,  et  seq. 

According  to  that  rule,  the  assignees  of  Peters  paid  ail 
sureties  for  Dunlop,  12241.  which  I  think  Dunlops  conti-' 
nued  liable  to  pay ;  and  the  assignees  of  Dunlops  paid 
8000  sixpences,  or  76L  as  sureties  for  Messrs.  Peters, 
which  Peters  would  in  like  manner  be  liable  to  pay,  not- 
withstanding their  respective  certificates. 

If  J  were  to  endeavour  to  answer  directly  the  argu- 
ments of  the  two  learned  judges,  who  differed  from  Lord 
Kenyon  and  Mr.  J.  Ashhurst,  I  should  say  that  two  of 
the  cases  they  rely  upon,  viz.  Esparte  Brimer,  and  £x- 
parte  Ro^e  v.  Canlon^  I  do  not  consider  good  author 
rities. 

f  See  my  observations  upon  iheni,  p.  376  and  379.  Eatpartd 
Seddon  is  good  authority,  but  it  does  not  apply ;  be^ 
cause  Seddon  had  given  for  the  bankrupt's  promissory 
note  a  good  bill,  which  was  paid ;  it  was  as  good  a^  cash 
or  a  bank  note. 

Here  Peters  had  given  their  dishonoured  acceptance 
for  the  acceptance  of  Dunlops. 

The  case  also  of  Death  v.  SertDonters,  I  Lutw.  885, 
may  be  good  law,  but  I  think  it  does  not  apply.  A. 
draws  a  bill  upon  B.  payable  to  C.  which  B.  accepts, 

C.  indorses  to  D. ;  D.  to  E. ;  E.  might  prove  the  bill 
under  B.'s  commission,  but  if  afterwards  he  compels  D. 
to  pay  him,  then  no  doubt  D.  may  come  and  prove ; 
but  E.'s  proof  must  first  of  all  be  expunged,  and  so  of  C, 
and  so  of  A. ;  but  before  A.  can  prove,  the  proofs  of  E. 

D.  and  C.  must  all  be  eJcpunged.  When  A.  came  to 
prove  upon  B.'s  acceptance,  the  commissioners  would 
inquire  what  value  have  you  given,  and  unless  he  can 
shew  he  has  paid  value,  between  A.  and  B.  the  paper  is 
of  no  avail.    A.  has  paid  back  what  he  received  for  the 
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paper ;  but  if  A.  bu  paid  his  owb  acceptance  by  ivfciak 
B.  has  received  so  mocli,  aad  A.  has  paid  so  mncb,  Iheo 
to  that  extent,  A.  may  prove  il,  and  as  a  debt  before  the 
date  of  the  commission  by  B/s  liability  upon  an  imtm- 
ment  given  before. 

Suppose  neither  is  a  bankrupt,  and  each  fails  in  paying 
his  acceptance,  then  each  must  take  back  the  draft 
which  for  the  time  he  perhapa  raaaed  money  upon ;  they 
are  then  just  as  they  were. 

It  will  hardly  be  said  that  two  actions  might  be  bronght, 
as  the  consideration  in  eeoh  bill  has  neither  been  gain  nor 
V  loss  to  either  party. 

The  liability  to  pay,  without  payment,  is  not  aso  Acieat 
consideration  for  a  bond,  bill,  or  note  in  bankruptcy.  It 
ir  directly  contrary  to  the  21  Joe  I.e.  19.  m.  9.  whiek 
wisely  provides  that  in  bankruptcy  no  /udgment^^peciaUt^ 
or  aecurity,  shall  be  of  any  avail  for  any  more  than  tbt 
juat  and  due  debt. 

How  can  there  be  a  just  and  due  debt  before  the  pay* 
ment  of  any  money,  or  the  delivery  of  any  goods  within 
the  meaniz^  of  this  statute  ? 

The  assignees  of  Dickson  petiti<Hied  that  they  might  be 
permitted  to  prove  a  debt  under  the  commission  of  Cald- 
well and  Company,  who  had  accepted  bills  for  Dickson, 
who  had  given  them  counter  bills,  which  were  not 
paid. 

Lord  Rosalyn  held  that  they  could  not  prove  the  debt 

till  the  bills  accepted  by  Dickson  had  been  takai  up. 

Exparte  Everett^  3  May,  1800,  cited  4  Taunt.  aOi. 

CronbiiTf.  The    houses   of  Caldwell  and  Co.,  and  of  George 

The  ca«b  ba.     Browuc  and  Henry  Browne  were  considerable  houstf 

lante  prored  "^ 

between  tbc  of  trade  at  Liverpool ;  the  former  acting  as  bankers,  tbe 
latter  being  general  merchants.  Qn  the  23d  of  March, 
1793,  a  commission  of  bankruptcy  issued  against  Cald* 
well  and  Co.  under  which  they  were  declared  bankrupts; 
and  in  tbe  same  month  the  bouse  of  Browne  also  was 
declared  bankrupt.  The  assignees  of  Caldwell  and  Co. 
claimed  to  prove  and  receive  dividends  to  a  rerj  large 
amount   under   the   commission   agiainst  the  liouse  of 
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Browne.  This  produced  a  petition  by  the  tssigoees 
of  Caldwell  and  Co.  to  the  lord  ebaneellor.  It  was 
referred  to  the  commissioners  to  state  and  settte  the  ac- 
coant  between  the  two  houses. 

Their  certificate  afterwards  formed  part  of  the  peti- 
tion, which  is  extremely  intricate ;  but  the  substance  of 
(he  prayer  is,  that  the  assignees  of  Caldwell  and  Co. 
might  prove  under  the  commission  of  Browne  not  only 
the  cash  balance  amounting  to  40,0001.  but  that  the  as- 
signees  might  also  prove  the  difference  of  the  dividends 
paid  up<m  the  cross  accommodation  paper,  which  paper 
or  bills  amounted  to  upwards  of  600,0001.  Caldwell  and 
Co.  having  paid  much  higher  dividends  upon  it  than  the 
Brownes. 

The  petition  stated  that  Brownes  had  paid  bills  to 
Caldwell  and  Co.  to  the  amount  of  305,0001.  and  that 
Caldwell  and  Co.  had  paid  to  Brownes  bills  to  the 
amount  of  804,0001.    All  these  proved  bad. 

The  ease  is  extremely  confused,  and  not  drawn  with 
professional  accuracy ;  for  this  immense  mass  df  bills  is 
described  only  as  bad  billSf  without  stating  who  were 
the  drawers  and  acceptors ;  but  it  may  be  presumed  that 
ttey  were  mutually  so,  as  in  the  last  case  of  Cowley  r, 
DufUop  ;  but  all  we  learn  from  it  is  in  Lord  Rosslyn's 
judgment. 

Lord  Rosslyn.  Are  not  both  estates  equally  damni- 
fied ?  Take  a  creditor  of  one  house  who  is  not  con* 
nected  with  the  other ;  he  finds  the  estate  upon  which  he 
has  a  demand  damnified  by  what  it  pays  towards  the 
debts  of  the  other.  The  amount  of  the  damage  may  be 
different  according  to  the  different  dividends. 

IVben  you  take  the  bills  into  the  account,  must  you 
not  of  necessity  suppose  all  the  bills  to  be  good  ?  And 
how  can  you  by  possibility  augment  the  state  of  the 
debt  by  the  circumstance  that  both  parties  are  become 
bankrupt  ?  As  between  each  other  neither  of  them  is  at 
liberty  to  talk  of  the  bills  being  bad.  Suppose  they  had 
both  continued  solvent,  and  had  adjusted  their  accounts, 

cc8 
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the  sum  of  140,9651.  156.  5d.  woald  have  bee&  flie  er* 
act  balance  to  be  paid.  That  sam  might  have  been 
discharged  either  by  payment  of  the  balance,  or  a  retani 
of  paper ;  but  the  actual  debt  between  them  can  neTer 
exist  upon  any  other  footing  than  the  snppoaitioii  that 
the  bills  are  good.  Till  Caldwell  and  Co.  pay  all  the 
creditors  of  Browne,  who  are  likewise  creditors  of  tfaeiiSi 
80s.  in  the  pound,  they  are,  by  proving,  sharing  with 
the  creditors  of  Browne,  who  are  likewise  creditors  of 
theirs. 

In  Tou89ant  v.  Martinnantj  the  bond  of  indemnity 
could  not  be  proved  under  the  bankruptcy ;  for  at  the 
time  of  the  bankruptcy  there  was  no  debt^  The  court 
would  not  suffer  execution  to  be  taken  out  upon  that 
judgment,  when  there  was  no  debt  due.  The  bond 
could  only  be  taken  to  be  a  fraud  upon  the  bankmptcy ; 
and  that  is  the  use^  that  was  made  of  it.    See  post 

If  I  allow  this  petition,  I  must  do  two  things  that  are 
quite  impossible.  I  must  hold,  that  the  bankruptcy 
creates  a  debt  which  did  not  exist  antecedently ;  and  I 
must  hold  that  the  same  debt  may  be  proved  twice. 
Whatever  happens  after  the  bankruptcy  is  all  chance. 
It  might  have  happened  that  the  house  of  Browne  had 
ttie  better  estate  of  the  two. 

The  order  directed  that  the  proof  should  stand  for  the 

sum  of  39,0701.  Is.  Id.  only;  which  at  the  hearing  wai 

admitted  to  be  the  balance  due  on  the  cash  account 

Exparte  Tfettcr,  4  Ves.  378.  1798.      • 

Tte  cah  Im«        The  case  Ea^parte  WaUcery  produced  confusion  by  the 

lotto'urV      ^mensity  of  the  mass  of  bills :  if  we  trace  the  progress 

bewk  fiwred.     of  each  bill  from  its  existence  till  its  production  before 

Ihe  commissioners,  or  before  the  chancellor  or  a  court 

«f  law,  it  is  not  difficult  I  think  to  come  to  a  right 

conclusion ;  and  what  will  be  true  of  one  bill  will  be 

true  of  a  thousand  more  under  similar  circumstances: 

but  the  difficulty  arises  from  a  wish  to  form  one  abstract 

proposition  respecting  bills  and  notes  quite  dissimilar  and 

incongruous  in  their  nature. 

Of  cross  bills,  or  cross  aQcommodation  paper,  I  have 
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presumed  to  state  the  most  satisfactory  way  is  to  con- 
sider it  as  matual  suretyship.  So  considered.  Lord 
Rosslyn  was  right  in  not  permitting  any  balance  of  it,  or 
any  balance  of  the  dividends  upon  it  in  bankruptcy. 

But  it  will  follow,  too,  that  if  there  is  a  cash  balance 
from  B.  to  A.  of  aO/X)01.  if  A.  has  drawn  for  more  thaa 
that  sum,  and  B.  has  accepted  his  bills,  and  these  bills 
are  proved  by  the  holders,  the  assignees  of  A.  ought  not 
\o  prove  the  cash  balance  also ;  for  if  A.  had  drawn  ex* 
actly  for  the  20,0001.  and  no  more,  the  holders  of  the  bills 
would  prove  that,  and  A.  or  his  assignees  could  prove 
nothing. 

But  if  he  should  chance  to  draw  for  1001.  or  lOOOL 
more  than  the  cash  balance,  if  he  has  accepted  bills 
drawn  by  B.  then  the  bill-holders  may  prove  under  both 
commissions  all  the  bills,  and  A.  may  prove  the  cash  ba* 
lance  of  20,0001.  besides. 

This  surely  cannot  be  right 

Suppose,  again,  that  B.  owes  A.  20,0001.  and  A.  draws  The  caili  Ini- 
for  16,0001.  and  B.  draws  upon  A.  for  16,0001.  which  A.  J'JJ  to^iS^*^ 
accepts,  then  A.  has  drawn  for  15,0001.  which  he  has  re-  profcd. 
ceived  by  his  bills  :  then  both  he  and  the  bill-holders  are 
not  to  prove  the  15,0001.  but  A.'s  assignees  would  prove 
the  cash  balance    beyond   the    bills,    viz.   60001.  and 

A.  having  accepted  for  B.  16,0001.  merely  as  a  surety, 

B.  will,  notwithstandiiig  his  certificate,  upon  that  proo^ 
remain  indebted  to  the  assignees  of  A.  the  amount  of  the 
dividend  they  pay  upon  the  15,0001.  which  B.  drew  upon 

A.  for,  because  B.  had  no  right  to  draw  upon  A.  but  by 
his  favour,  and  A.  accepts  merely  as  a  surety.  But 
that  is  not  the  case  of  the  bills  which  A.  draws  upon 

B.  within  the  cash  balance.  B.  will  be  for  every  dis- 
charged from  the  debt  to  that  amount,  and  B.'s  credi« 
tors  may  justly  insist  that  both  the  debt  and  the  bills 
to  the  amount  of  the  debt  shall  not  be  proved  under 
B.'s  commission. 

I  consider  it  so  clear  that  a  cash  balance  ought  not  to 
he  proved  by  the  assignees  of  a  bankrupt,  who  has  drawn 
hills  to  the  amount  of  it,  provided  those  bills  are  proved 
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agaifisi  the  ottier  bankrupt's  estate,  that  asy  fnrtker  at- 
tempt to  explain  it  would  only  render  the  proposilMA 
more  doubtful  and  uncertain. 
The  cub  b«-         jn  another  similar  case,  soon  afterwards,  a  petition 
proved!"*^        was  presented  by  the  assignees  of  Frencsh,  a  baakropt 
The  object  was  similar  to  that  of  Exparte  WaUoer^  to 
prove  under   the  ipommission   of  bankruptcy  against 
George  Browne  and  Henry  Browne,  of  Liverpool,  not 
only  for  die  cash  balance  between  the  two  estates,  bvt 
also  in  respect  of  dishonoured  bills  upon  a  similar  issue 
of  cross  paper,  dishonoured  on  each  side :  part  of  whidi 
having  been  negociated  was  proved  by  the  hold^s  against 
both  estates. 

Lord  Rosslyn.  Upon  the  consideratioQ  of  die  case 
Exparte  Walker ^  it  struck  me  that  there  were  but  two 
ways  of  taking  it,  as  between  the  two  estates :  either 
to  consider  all  the  bills  as  struck  out  of  the  case  enlirelj, 
or  issued  for  a  bad  purpose,  like  gambling  transaetioDS, 
4ms.  upon  which  there  could  be  no  proof;  or  to  consi- 
der them  all  as  good  billa.  I  do  not  see  that  there  is  a 
middle  course. 

The  order  was  pronounced,  that  the  petitionos  should 
be  at  liberty  to  prove  the  cash  balance  only.  EspairU 
EarU.  6  Fes.  83S.  1801. 

The  proof  of  the  bills  cannot  be  expunged  from  the 
proceedings  like  gaming  debts,  all  which  are  perfectly 
void ;  but  tbesiB  bills  are  all  good  in  the  hands  of  those 
who  have  given  full  value  for  them,  and  we  must  treat 
them  exactly  in  the  same  way,  whether  the  amount  of 
them  is  2001.  or  200,0001. 

Lord  Rosslyn  says,  ^'  I  do  not  see  that  there  is  a  mid- 
dle course."  1  have  presumed  to  suggest  that  there  is  a 
middle  course,  viz.  that  all  the  cross  paper  should  be 
proved,  but  no  cash  balance  should  be  proved,  pro* 
vided  the  party  to  whom  the  balance  was  due  has 
drawn  bills,  which  have  been  proved  to  the  amount  of 
the  balance. 

I  consider  this  part  of  Lord  Rosslyn^s  decision  upon 
cross-bills  erroneous;    but  I  hope  I  have  proved  that 
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he  was  right  in  admitting  them  all  to  be  proved,  and 
ri^t,  also,  in  refnsing  the  proof  of  a  balance  of  divi. 
dends. 

Lord  Eldon  has  frequently  said  ^  that  in  these  eases 
the  knot  was  cut,  and  not  untied." 

The  decisions  being  left  to  chance,  were  as  fortnnate 
as  coald  have  been  hoped  for. 

Since  these  observations  were  made  in  the  first  edifioa  « 
of  this  work,  it  is  somewhat  remariiable  that  no  case 
upon  a  cash  balance    has    been    brought    before  the 
courts. 

Williamson  owed  Palmer  498L  upon  the  balance  of  ^^^^^%^ 
an  account;    he   delivered   him  bills  to  the  amount  more  tiimu « 
of  I098L  drawn   by    himself,  and  made  payable  to^^^ 
Palmer  upon  one  Goodenough,  but  they  were  never 
accepted  or  paid  by  Goodenough.    But  these  bilk  wers 
negotiated  by  Palmer,  and  Williamson  and  Palmer  both 
became  bankrupt,  these  bills  being  in  the  hands  of  bond 
fide  holders  unpaid.    They  proved  under  both  commis* 
fiioos.    Williamson's  estate  paid  &&,  8d.  in  the  pound, 
and  Palmer's  10s.  in  the  pound. 

The  assignees  of  Palmer  applied  to  prove  the  balance 
of  the  account  under  Williamson's  commisnoD ;  but  his 
assignees  resisted  it,  insisting  that  they  ought  to  be  paid 
out  of  the  estate  of  Palmer  SO(M.  having  been  eompetied 
to  pay  3661.  in  dividends  upon  10981.  the  amount  of  ttie 
bills,  which  sum  exceeded  the  amount  of  the  dividends  on 
the  sum  of  4981.  by  the  sum  of  800L 

The  Lord  Chancellor.  ««  This  is  a  very  difficult 
question.  It  is  not  a  case  of  cross  pi4>er.  There  is  a 
<^h  transaction,  and  a  bill  transaction ;  and  the  demand 
of  Palmer's  estate  against  Williamson's  estate^  is  to  prove 
the  cash  balance ;  the  eflbct  of  which  is  to  lay  out  alto* 
Sether  the  paper,  amounting  to  10981.  letting  the  bills  fell 
^  they  may  upon  the  respective  estates.  That  can- 
■^ot  possibly  be.  On  the  other  hand,  it  is  contended  in 
support  of  the  petition,  that  being  not  cross^paper,  but 
lautual  advances  of  cash  and  paper  upon  one  side  only, 
^  whole  is  to  be  looked  upon  as  advance  of  cash  on 
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botli  sides ;  and  as  if  the  paper  was  good.  With  a 
view  to  simplify  it,  the  best  waj  will  be  to  snppoes 
there  was  no  cash  transaction,  and  that  there  was  one 
bill  for  10001.  Suppose  Williamson  put  that  bill  into  the 
hands  of  Palmer ;  and  consider,  first,  what  was  that 
paper  with  reference  to  Williamson.  If  it  was  a  bill 
upon  which  he  could  have  recovered  from  acceptors 
and  indorsers,  and  he  put  it  into  the  hands  of  Palmer, 
who,  by  means  of  that  bill,  raises  the  money,  it  might 
be  contended  that  Palmer  would  be  debtor  for  10001. 
to  Williamson,  parting  with  that  valuable  paper.  Bot 
put  it  the  other  way,  that  it  was  a  bill  in  no  other 
sense  than  as  being  drawn  upon  a  third  person ;  and  be* 
fore  it  was  determined  whether  he  would  accept,  Wil- 
liamson gave  it  to  Palmer,  who  indorsed  it;  and  it 
never  was  accepted ;  would  it  be  possible  for  William- 
son to  maintain  an  action,  until  it  came  back  again 
to  him,  and  he  had  paid  money  in  respect  of  it?  The 
consequence  is,  that  until  the  bill  came  back  upon 
Williamson,  Palmer  would  not  have  been  debtor  to 
him ;  and  if  it  had  not  come  back  to  him  till  afier  the 
bankruptcy,  there  would  have  been  no  debt  at  the  bank- 
ruptcy :  then  while  the  paper  was  afloat,  could  Palmer 
have  recovered  the  4981.  due  upon  the  cash  transae* 
tioQ  ?  He  could  not  The  answer  of  Williamson  would 
be,  that  Palmer  had  his  name  engaged  in  that  bill  still  in 
circulation ;  and  Williamson  must  be  disentangled  from 
that,  before  the  other  could  call  for  bis  balance. 

**  If  between  these  parties,  considered  as  solvent, 
Williamson  is  entitled  to  say.  Palmer  should  not  have 
the  4981.  until  he  had  restored  the  bill,  being  put  into 
bis  hands,  as  a  medium  of  raising  money,  and  the  first 
obligation  was  upon  Palmer,  what  difference  does  the 
bankruptcy  ipake  ?  No  other  difference  than  this;  that 
if  the  assignees  of  Williamson  protect  his  estate  against 
any  liability  upon  the  bill.  Palmer's  estate  is  entitled 
to  a  dividend  upon  the  sum  of  4981. ;  that  is,  in  order 
to  keep  the  accounts  finally  right,  Williamson's  estate  is 
entitled  to  retain  the  dividends  due  to  Piilmer's  estate. 


BILLS  OP  EXCHANGE.  393 

to  the  extent  of  making  them  applicable  to  protect  the 
estate  of  Williamson  against  the  bill.  The  answer  to 
the  objection,  that  in  that  way  Palmer's  estate  will  get 
501.  is»  that  it  is  accident.  If  th6  bankrupt's  estate  paid 
203.  in  the  pound,  that  "i^rould  not  be  so ;  for  then  Wil- 
liamson's estate  retaining  all  the  dividends  Palmer's 
estate  would  be  entitled  to  in  respect  of  the  4981.  with 
a  view  to  protection  against  the  proof,  in  respect  of 
tlie  paper,  the  thing  would  come  round;  the  bill 
would  be  taken  up  by  Palmer,  and  the  4981.  would  be 
paid  by  Williamson. 

"  Therefore  the  sum  of  4981.  is  to  be  proved  against 
the  estate  of  Williamson  by  Palmer's  estate ;  but  to  the 
extent  of  the  proof  against  Williamson's  estate  upon  the 
bills,  the  assignees  of  Williamson  are  entitled  to  retain 
and  apply  the  dividends  in  respect  of  that  proof  for  the 
exoneration  of  the  estate  of  Williamson,  to  reimburse 
themselves  all  the  dividends  they  should  pay  upon  the 
bills,  which  ought  to  be  taken  up  by  Palmer.  To  alter 
this  decision,  it  must  be  shewn,  not  only'  that  the  bills 
were  accepted  by  Goodenough,  but  that  they  were 
accepted  on  account  of  what  the  acceptor  owed  to 
WiUiamson."    Exparte  Metcalfe^  1 1  Ves.  404.  1806. 

I  cannot  concur  in  the  conclusion  of  Lord  Eldon's 
leasoning,  for  the  holders  of  the  bills  would  have  an 
undoubted  right  to  receive  3661.  from  Williamson's 
estate;  and  therefore  I  do  not  see  what  protection  it 
would  give  to  that  estate  that  Palmer's  assignees  should 
prove  the  4981.  the  dividend  of  which,  viz.  1661.  they, 
Williamson's  assignees,  were  to  retain.  They  Qould  not 
possibly  deduct  it  from  the  dividends  due  to  the  holders 
of  the  biUs,  viz.  S661.  and  when  they  had  retained  it  they 
must  divide  it  again.  So  the  proof  would  produce  no 
effect  to  the  other  creditors. 

The  bill  or  bills  to  the  amount  of  6001.  ought  to  be 
taken  up  by  Palmer,  and  the  bill  or  bills  to  the  amount 

of  4981.  ought  to  be  taken  up  by  Williamson;  if  they 

each  paid  20s.  in  the  pound,  or  were  solvent,  then  each 

i^ad  paid  what  they  had  respectively  received 
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These  are  certainly  very  pnnlmg  and  perfdezkig 
questioof,  but  the  solution  I  should  give  of  this  esse, 
would  be  ttiis;  yib.  Williamson  owes  Palmer  498L  and 
we  will  suppose  that  he  gives  him  one  bill  or  note  ex- 
actly for  that  sum:  then  when  Palmer  raises  monej 
upon  that  hill  or  note,  the  debt  is  thereby  discharged,  so 
that  the  holder  of  the  bill  er  note  and  Palmer's  assigoeei 
cannot  both  prove  and  receive  dividends  upon  that  sun. 
If  Palmer  had  kept  that  bill,  or  had  taken  it  back,  thee 
he  might  have  proved  his  original  debt,  and  would  have 
had  no  security  but  a  piece  of  useless  paper,  with  his 
debtor's  name  upon  it 

But  Wilkinson  gives  Palmer,  besides  that,  a  bill  or 
bills,  suppose  one  bill,  to  the  amount  of  6(KU.  upon 
which  Palmer  raises  so  much  money :  this  being  gives 
without  value  or  consideration  by  Williamson,  he  is 
merely  a  surety  or  an  accommodation  drawer  for  Pal- 
mer: and  when  Williamson's  assignees  pay  a  divided 
upon  that  to  the  amount  of  200L  they  pay  it  as  suietifls 
for  Palmer ;  they  cannot  prove  it  under  his  commissioo, 
it  has  been  proved  by  the  holder  of  the  bill,  he  mnst 
therefore  remain  indebted  to  that  amooat  notwitfaftaiMl* 
ing  his  certificate. 

The  next  case  was  an  action  of  assumpsit  to  recover 
491.  Ids.  2d.  for  so  much  money  paid  and  advaaoed  for 
the  use  of  the  defendant    He  pleaded  his  bankruptcy. 

Buttivant  and  White  at  Norwich  wishing  to  raise 
money  by  the  acceptances  of  Buckler  in  London,  drew 
upon  him  four  bills  to  the  amount  of  5651.  12li.  6d.  at 
three  and  two  months  after  their  respective  dates ;  they 
remitted  him  as  counter  securities  to  enable  him  to  an* 
swer  his  acceptances,  five  bills  to  the  amount  of  565L  7s. 
2d.  drawn  upon  their  agents  in  London,  some  on  Hen- 
derson and  some  on  Wells,  which  were  accepted  by 
them :  these  were  made  payable  on  the  same  day,  or 
two  days  before  the  acceptances  of  Buckler  became  due. 
Before  any  of  these  bills  became  due,  the  drawers  Bntti* 
▼ant  and  White  became  bankrupts,  and  Buttivant  has 
obtained  his  certificate. 
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Buckler  paid  the  holders  of  the  bills  6151. 17s.  8d.  and 
that  he  proved  under  the  commission. 

He  afterwards  paid  the  remainder,  49L  1 6s.  2d.  which 
he  did  not  prove,  and  for  which  the  action  by  him  is 
brought  against  Butdvant  and  White. 

Lord  Ellenborough  and  the  court  held  the  plaintiff 
could  not  recover,  and  that  the  verdict  ought  to  be  en« 
tered  for  the  defendant.  Buckler  v.  BuUivant,  S  £a«<, 
72.  1802. 

I  perfectly  approve  of  the  judgment  of  the  court, 
though  I  am  obliged  to  say  that  I  do  not  very  well  com*, 
prehend  their  reasons.  Lord  Ellenborough  says,  the 
case  falls  within  the  same  principle  as  governed  that  of 
Mfe  V.  Ca^bm.  But  in  that  case  the  acceptor  did  not 
pay  bis  acceptance ;  the  holder  of  the  bill  proved  and 
took  a  dividend,  and  called  upon  the  plaintiiF  to  pay  the 
remainder  of  his  dishonoured  acceptance;  and  Lord 
Ellenborough  seems  to  cast  an  undeserved  reflection 
apon  Brook9  v.  Rogers,  and  Hcwis  v.  Wiggine,  which 
appear  to  be  perfectly  recoHcileable  with  this  case. 

Buckler  here  pays  the  whole  of  his  acceptances ;  and 
why  he  proved  the  greatest  part,  and  left  the  rest  for  an 
action  does  not  appear.  It  is  very  dear,  if  he  had  a 
right  to  prove  6151.  he  had  the  same  right  to  prove  the 
remainder. 

This  case  seems  to  be  precisely  the  same  as  Exparte 
Maydwelly  Exparte  Beaufoy,  Exparte  Clanricarde,  and 
Exparte  Seddon;  upon  these  subjects  all  the  courts 
ought  to  agree. 

Buckler  was  the  indorsee  of  bills  drawn  by  Buttivant ; 
he  gave  his  acceptance  to  the  same  amount,  that  when 
paid  was  a  valuable  consideration  for  the  other :  as  a 
commissioner  I  should  therefore  have  permitted  him  to 
have  proved  as  indorsee  of  certain  bills  drawn  by  the 
bankrupt,  for  which  he  gave  full  value  by  accepting  cer-  • 
tain  bills  drawn  upon  him  by  the  bankrupt  lo  the  same 
amount,  which  he  the  plaintiff  has  since  paid. 

If  the  bills  had  been  drawn  upon  him  for  1001.  more 
than  he  had  received,  then  it  would  have  been  precise- 
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ly  Exparie  Beattfoffa  case ;  and  Buckler  might  hare 
proved  to  the  extent  of  the  notes  he  received ;  bat  for  the 
surplus,  the  J  001:  he  having  paid  to  that  amount^  which 
he  paid  after  the  bankruptcy,  he  might  at  that  time  have 
maintained  this  action  against  the  bankrupt 

It  is  now  decided  that  an  acceptor  of  an  accommo- 
dation bill,  who  has  accepted  before  the  commission,  and 
who  pays  it  afterwards,  may  prove  the  amount  under 
the  49  Geo.  3.  c.  135.  a,  8.  See  p.  358. 

At  thedate  of  the  commission  the  petitioners  (banker?) 
were  under  acceptances  for  the  bankrupt  Kirkpatrick ; 
and  they  held  bills  drawn  by  the  bankrupt,  and  accept- 
ed by  different  persons:  which  were  not  due  at  the  date 
of  the  commission.  The  petitioners  proved  a  debt  of 
S834I.  under  the  commission  as  due  upon  a  balance  of 
accounts.  Lord  Eldon  said,  they  were  wrong  in  proving 
it  as  a  cash  balance,  but  that  they  might  prove  the  hUh 
upon  which  the  bankrupt's  name  appears,  to  cover  their 
acceptances,  which  had  not  been  made  good ;  that  they 
were  to  prove  upon  the  securities.  Exparie  Bloxkam^ 
8  Fee.  531.  1803. 

In  that  case  it  was  said  the  balance  was  exactly  the 
amount  of  the  bills.  That  was  merely  accidait  Bot 
the  petitioner  ought  not  perhaps  to  have  been  permitted 
to  prove  till  he  had  paid  his  own  acceptance ;  and  now 
by  the  49  Geo.  3.  c.  135.  «•  8.  he  might  prove  also  the 
difference  between  the  acceptance  and  the  bills,  for  to 
that  extent  he  is  a  party  liable  as  a  surety  before  the 
bankruptcy. 

The  petitioning  creditor  and  the  bankrupt  had  drawn 
two  bills  on  each  other  of  precisely  the  same  tenor  and 
date,  and  each  had  accepted  the  other*s  bills. 

Before  any  of  the  bills  became  due,  the  bankmpt 
committed  an  act  of  bankruptcy,  upou  which  a  com- 
mission was  issued,  founded  upon  the  acceptances  so 
given  by  the  bankrupt  Neither  of  the  bills  was  due  or 
paid,  when  this  action  was  brought  A  verdict  was 
found  for  the  plaintiffs,  with  liberty  to  the  defendant 
to  move  to  set  it  aside  and  enter  a  nonsuit.    This  waf 
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an  action  of  trover  by  the  assignees  of  the  bankrupt,  and 
the  question  was,  whether  this  was  a  good  petitioning 
creditor's  debt. 

Chief  Justice  Mansfield,  and  the  court  of  CommoB 
Pleas,  held  very  clearly  that  this  could  not  be  a  peti- 
tioning creditor's  debt ;  that  the  holder  of  the  bank- 
rupt's acceptances  without  having  paid  his  own  could 
have  proved  no  debt  under  the  commission.  The  plain- 
tiff nonsuited.  Sarratty  aaeignee  of  Collier^  v.  Austin^ 
4  Taunt  200. 

This  is  a  very  important  case,  and  will  contribute  much 
to  settle  the  law  as  it  ought  ijQ  be. 

There  is  much  confusion  in  the  previous  conversation 
of  the  court,  which  being  inconsistent  with  the  judgment, 
it  would  have  been  very  desirable  that  it  had  not  been 
preserved. 

If  this  had  been  a  petitioning  creditor's  debt  it  would 
have  been  created  at  the  expence  of  two  pieces  of  stamped 
paper  only.  Such  debts  are  now  fabricated  to  an  ex- 
tent that  it  is  absolutely  necessary  to  have  th^  law  pro- 
mulgated by  some  severe  criminal  examples. 

In  Vol.  I.  under  6  Geo.  2.  c.  30.  s.  23.  ;I  have  stated  Biiii  and  netei 
ihortly  the  cases  where  bills  of  exchange  or  promissory  I!J^[JJ^  ^  * 
notes  have  been  indorsed  for  more  than  the  sum  ad-  amoant  than 
vanced,  and  the  holder  has  been  allowed  to  prove  the  Tanced,  may 
whole  amount,   but  to  take  a  dividend  only  to  that  ^  proved  to 

^  .  ''  the  whole 

*n*0«nt.  amoant,  hut 

If  those  bills  or  notesaremerely  accommodation,  I  can-  the  dividend 

,    .  ,  ^  «  *  ™"*t  not  be 

not  bring  my  mmd  to  acquiesce  in  the  present  law  ;  if  paid  beyoad 
the  bills  or  notes  are  given  for  fiiU  value,  or  if  they  are  pe^^ed^'by  the 
etRcient  bills,  then  the  law  is  indisputably  right.  -  bankrupt. 

The  distinction  I  think  has  not  been  attended  to  of  tl^ 
assignment  of  a  debt,  and  of  a  security  without  value.  If 
a  real  debt  by  the  bankrupt,  for  10001.  is  assigned,  whether 
it  is  a  book  debt,  a  bond  debt,  or  by  a  promissory  note  or 
a  bill  of  exchange,  for  1001.  then  he  to  whom  it  is  so  as- 
signed or  indorsed  may  no  doubt  prove  the  whole  debt; 
and  if  the  divid«id  is  9001.  he  may  retain  his  1001.  and 


398  49  Geo.  3.  c.  121.  8.  8.  1809. 

he  will  be  a  trustee  for  the  remainder  for  the  original  ere* 
diior.  He  must  also  be  allowed  all  the  rights  of  a  cre- 
ditor to  the  amount  of  10001.  the  other  creditors  of  tbe 
bankrupt  are  not  injured  by  it.  This  was  as  substantial 
a  debt  as  anj  of  theirs ;  but  it  is  far  differ»it  where  a  piece 
of  paper  was  indorsed  or  assigned  upon  which  no  actici 
could  have  been  brought 

I  shall  state  the  cases  again  more  particularly.  Lord 
Macclesfield  first  held  that  a  note  given  bj  a  bankrapt 
for  1001.  without  value,  indorsed  bj  the  payee  for  501. 
was  a  good  petitioning  creditor's  debt  in  the  hands  of  tbe 
indorsee.     Exparte  Lee^  \  P.  J9m9.  782. 

See  Vol.  I.  under  6  Geo.  2.  c.  SO.  s.  23.  a  similarcase, 
vis.  such  a  note  bought  for  801.  where  I  presumed  to 
deny  this  as  authority,  and  refused  to  open  th^  commii* 
sion. 

The  h(Mer  could  recover  in  an  action  against  tbe 
drawer  of  the  note  only  what  he  had  paid ;  how  then 
could  he  swear  that  the  drawer  of  the  note  was  indebted 
to  him  in  lOM.  in  consideration  of  SOL  advanced'  to  tiie 
payee  ?  If  the  drawer  was  indebted  to  the  payee  in 
1001.  then  if  the  indorsee  received  It  for  any  less  sum 
he  might  safely  swear  the  drawer  was  indebted  to  him 
in  1001. 

But  the  drawer  is  never  indebted  to  any  one,  to  the 
amount  of  1001.  till  some  one  has  given  that  value  for 
thebiU. 

Davis  gave  Messrs.  Turner  and  Joye  a  promissorj 
note  for  50(N.  without  any  value;  tiiey  indorsed  it  to 
King  for  9001.  which  they  at  the  time  owed  him.  Da- 
vis  became  a  bankrupt,  and  Lord  Thorlow  made  an 
order  that  King  should  prove  the  whole  5001.  hut  re- 
ceive a  dividend  only  to  the  amount  of  90QL  Espafit 
King,  IWk  Navembery  1786.    Cooke  168. 

It  is  unfortunate  that  Lord  Thurlow  left  no  reaeon  for 
this  extraordinary  order. 

So  where  Hall,  one  of  the  partners,  drew  a  bill  upon 
Livesey  and  Company,  payable  to  Hartley,  for  2001. 
which  tiiey  accepted  for  the  accommodation  of  Hartley ; 
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he  indorsed  it  for  «  debt  of  46L  to  Crossley.  Lord 
Thurlow  ordered  it  to  be  proved  under  Livesey's 
commiseioa  for  2001.  but  that  Crossley  should  receive 
a  divided  for  461.  only.  Esparte  Crossley^  3  Bro.  237. 
1791.  Noreasonwasgiveninthiscaae*  The  former  case 
was  cited. 

The  next  case  was  before  Lord  Rosslyn.  Almond 
wished  to  have  his  draft,  accepted  by  Purdy,  discounted 
by  his  bankers  for  3421.  they  refused^  unless  he  would 
give  them  a  further  security.  He  gave  them  another 
similar  bill,  drawn  by  him  and  accepted  by  Purdy,  for 
4591.  The  bills  were  merely  accommodation,  they  were 
dishonoured,  and  Almond  and  Purdy  both  became 
bankrupts.  Upon  a  petition  to  prove  both  bills  under 
Purdy's  commission; 

Lord  Rosslyn  said,  **  The  oath  to  be  made  upon  tht 
proof  must  truly  state  the  debt ;  and  that  is  only  the  sum 
for  which  the  bill  vras  given  as  a  security. 

^*  It  would  be  impossible  to  recorer  more  m  on  actum 
than  the  sum  really  advanced ;  and  it  is  imposmble  to 
allow  more  to  be  proved  upon  the  estate  than  eould  be 
recovered  upon  an  action  directed,  and  the  bankruptcy 
not  to  be  set  up."    ExparU  Bloxham,  5  V€9. 448.  1800. 

Kirkpatrick  gave  his  bankers,  Bloxham  and  Co.  bills 
accepted  by  Young  and  Glennie  to  the  amount  of  3,8691. 
The  bills  were  accommodation.  The  drawer  and  ac« 
ceptors  became  bankrupts,  before  the  bills  were  due* 
The  balance  due  to  the  bankers,  was  only  32341. 
They  proved  that  only  under  Kirkpatrick's  estate* 
They  petitioned  Lord  Eldon  that  they  might. prove  un» 
der  the  commission  of  the  acceptors  the  full  amount  of 
the  bilU. 

Lord  Eldon.  I  looked  upon  it  as  settled,  that  you 
cannot  hold  the  paper  of  the  bankrupt,  and  prove  be* 
jond  your  actual  debt  upon  it ;  but  that  you  may  have 
the  paper  of  third  persons*  those  persons  being  indebted 
to  your  debtor  in  morQ»  and  you  may  prove  to  the 
whole  amount,  not  exceeding  20s.  in  tbe  pound,  upon 
the  erit^U»el  debit    Su£p<^s^  j^u  <tve  iOOOl.  and  as  a 
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security  assign  a  bond  for  200(M.  cannot  the  creditor 
prove  the  20001.  till  he  gets  the  10001.  ?  The  petitira- 
ers  are  creditors  of  Young  and  Glennie  for  the  whole 
amount  of  their  acceptances;  they  are  creditors  of 
Kirkpatrick  for  less.  In  this  situation  they  have  a  right 
to  apply  their  legal  demand  against  Young  and  Glen<> 
niCy  to  the  extent  of  obtaining  the  fall  amount  of  their 
actual  debt  The  case  is*  no  more  than  this :  Kirkptf^ 
trick  had  an  account  with  the  petitioners,  and  sent  them 
bills  accepted  by  this  bankrupt  from  time  to  time  to  cover 
that  account  If  the  petitioners  can  only  prove  die 
amount-  of  their  debt,  they  have  not  the  ftili  benefit  of 
the  security. 

It  is  not  material  that  Kirkpatrick  was  indebted  to 
Young  and  Glennie,  for  you  cannot  attach  equities  upoa 
bills  of  exchange.  The  petitioners  therefore  must  prove 
the  amount  of  that  paper,  given  to  them,  to  secure  that 
debt    Exparte  Blosham,  6  Fes.  449.  I8&1. 

In  consequence  of  this  decision  a  petition  was  present- 
ed to  have  Lord  Rosslyn's  order  in  Exparte  Bloxham 
reversed. 

Lord  Eldon  then  said,  **  there  must  hate  been  some 
misunderstanding  upon  it;  for  the  case  is  only  this:  a 
party  wants  to  have  a  bill  discounted ;  the  banker  re- 
fuses to  discount  upon  the  credit  of  that  bill  only ;  the 
other  says  he  has  in  his  hands  another  bill ;  and  oifen 
that  as  a  security  for  the  former.  What  is  that  but  a; 
right  to  prove  against  both  estates  until  80b.  in  the 
pound  has  been  obtained  ?"  Exparte  Bloxham,  6  Fet. 
600. 

ObjeetioM  (&  Having  never  been  able  to  reconcile  the  result  of  these 
the  law  wh«  cases  with  my  view  of  the  subject,  I  shall  shortly  stat« 
Doteiara  for  tay  Objections.  It  would  no  doubt  be  correct,  if  these 
*^?'""*^*"  ^^^^  ^^^  assignments  of  substantial  debts  due  to  the  as- 
signor, or  were  available  to  him  to  their  apparent  amount, 
then  they  would  be  in  the  nature  of  a  mortgage,  and 
would  be  expressly  provided  for  by  the  21  Jac.  1.  c.  19. 
s.  IS ;  but  if  they  are  not  debts  or  property  in  the  hands  of 
the  assignor,  then  they  must,  I  conceive,  be 
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iiier^l J  atf  additional  securities  within  the  9th  section  of 
the  same  statute,  which  expresdj  declares,  that  *<  no  one 
shall  be  relieved  upon  any  Judgment,  specialty  or  se* 
curitj,  for  more  than  the  rateable  part  of  their  just 
and  due  debts  with  the  other  creditors." 

When  this  most  iihportant  section  was  introduced  into 
the  bankrupt  law,  there  were  neither  choice  of  assig- 
nees hj  the  creditors  nor  a  certificate  to  sign ;  the  eril  of 
getting  a  greater  dividend  than  the  other  creditors  bj 
the  fabrication  is  nothing  compared  with  that  of  giving 
all  the  rights  of  a  creditor  to  the  amount  of  1001.  10001. 
or  10,0001.  to  a  man,  who  majr  actually  have  advanced 
onij  ten  pounds,  and  in  the  case  of  the  acceptor  or  surety 
not  one  farthing  to  bis  estate. 

There  are  many  instances  where  a  man  may  bring  an 
aetion  where  the  parties  are  solvent,  as  upon  a  volun- 
tary  bond,  of  which  by  the  last  mentioned  statute  there 
can  be  no  proof  in  bankruptey ;  but  this  is  the  onlj^  itk* 
stance  in  which  there  can  be  a  prdof  for  a  greater  sum 
than  can  be  recovered  in  an  action,  if  the  parUes  were 
lolvent 

In  the  last  order  but  one  it  was  said  that  the  real  ba- 
lance only  could  be  proved  against  the  drawer'il  estate, 
bat  the  whole  amount  of  the  bills  against  the  acceptor's 
estate.  If  that  is  the  law  of  the  case,  I  thank  there  is 
no  other  instance  to  be  found,  in  which  a  surety  is  liable 
to  a  greater  extent  than  the  principal  debtor.  It  is  hard 
upon  the  surety's  creditors  that  tiiey-shbuid  be  injured 
in  any  degree  by  his  tboughtleis  friendship  and  gewb^ 
rosity. 

Treating  the  subject  as  a  science,  I  have  diought  it  my 
duty  to  state  respectfully  these  observations  npon  the 
subject;  but  it  is  the  duty  of  myself  and  every  oommi»- 
sioaer  to  act  conformably  to  the  lord  chancellor's  Ia«t 
decision. 

Hey  wood  and  Gladstone  advanced  24,0001.  t6  Carson  Proof  upon  n 
and  Distill:    they  consigned  sugars  to  H«yWOdd  and  ai\UV*«* " 
Gladstone,  with  authority  to  sell,  and  to  apply  the  pr^  on\j. 
ceeds  in  disobaj^e  df  the  advance. 

VOL.  u.  D  D 
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Caraon  and  Distell,  by  a  broker,  purchased  part  of  these 
goods,  and  accepted  bills  to  the  amount  of  10,6481.^ 
and  agreed  to  paj  besides  6,8801.  Hejwood  and  Glad- 
stone,  upon  the  remainder  of  the  goods,  had  received 
18,0001. 

They  had  been  admitted  to  prove  the  6y82Ql«  and  the 
bills  to  the  amount  of  10,648L 

They  contended  they  had  a  right  to  prove  these,  and 

take  a  dividend  to  the  extent  of  the  remaining  sum  due, 

1  ]/XX)l. ;  but  the  chancellor  ordered  the  proof  to  be  ex* 

punged,  and  held,  they  could  only  prove  for  the  sum 

actually  due.       Exparte    Thompson,    18    Vee.    234. 

1811. 

If  an  accommo.     Sharpe  and  Sons  at  the  time  of  their  bankruptcy  were 

^t^;;^'aie.    indebted  to  the  petitioners,  their  bankers,  40001.  covered 

curiiy,  the       by  the  deposits  of  various  bills,  one  of  which  was  a  bill 

prove  the         drawu  by  Sharpe  and  Sons,  and  accepted  by  the  bank* 

|TJ|*J^^'*°"*»  rupts,   Fowler  and  Anstie,   for  the  accommodation  of 

though  141.      Sharpe  and  Sons  for  the  sum  of  84M)L,  and  indorsed  to 

:$!:!.*.%.    the  petitioner.. 

if  doe,  and  he  The  bill  was  uot  due  till  after  the  bankruptcy  of  the 
^|[[J^^the  acceptors.  Fowler  and  Anstie,  at  which  time  tiie  peti- 
intcrctt  upon    tiouers  had  received  all  their  debt  from  Sharpe  and  Sou 

the  deht  till  the  ^        ,      ,  ^i    ^ 

dirideod  ia      except  only  141.  4s. 

ordered.  f  ^^   petitioners  at  the  time  of  midiing  a  dividend 

under  Fowler  and  Anstie's  estate,  proved  die  whole 
amount  of  24601.,  and  insisted  that  they  were  to  be  paid 
from  the  dividend  upon  it  not  only  the  I4L  48.  but  all 
4he  interest  due  upon  the  former  account  till  the  day  of 
making  that  dividend. 

The  chancellor  made  the  order  accordingly,  but  as  the 
case  was  new,  and  untouched  by  any  decision,  he  de- 
clared he  should  be  willing  to  re*hear  the  petition  if  die 
respondents  should  think  proper.  Exparte  Martin,  in 
the  matter  of  Fowler,  2  Base,  87.  1814. 

This  is  a  very  extraordinary  case,  and  I  thmk  there  is 
some  confusion  between  a  personal  security  by  a  note, 
acceptance,  bond,  or  judgment,  and  a  mortgage  or  de- 
posit  of  some  valuable  aiticie.  '  The  distinction  seems 
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td  be  clearly  made  by  21  Jac.   I.  c.   19.  in  sections 
9  and  18. 

If  a  surety  mortgages  hisestate,  or  deposits  a  diamond 
or  service  of  plate  for  money  lent  upon  interest  to  his 
friend,  it  is  qiiite  clear  that  neither  he  nor  bis  assignees 
can  redeem  the  property  till  the  principal  and  interest 
are  paid. 

But  this  seems  to  be  different  with  »  distinct  note  or 
bond  given  as  a  surety. 

Suppose  A.  borrows  of  C.  lOOOi.  for  which  he  gives 
his  bond  or  note,  payable  with  interest,  and  B.  gives  a 
similar  bond  or  note  merely  as  a  surety  for  A. 

If  C.  receives  9901.  from  A.,  and  B.  becomes  a  bank*' 
rnpt,  it  seems  to  be  very  strange  that  C.  should  prove 
10001.  under  B.'s  estate,  and  have  all  the  rights  of  a  cre« 
ditor  to  that  extent,  though  lOL  is  only  due  upon  that 
note  or  bond,  and  that  he  shall  take  a  dividend  not  only 
for  the  101.,  but  for  all  the  interest  that  shall  be  due  at 
the  time  of  making  the  dividend ;  and  this  from  an 
estate  Which  has  not  been  in  any  degree  increased  by  the 
transaction. 

An  accommodation  acceptance  must  be  the  same  as  » 
note  or  bond. 

If  C.  had  received  so  much  from  the  surety,  then  it  is 
clear  that  C.  could  only  have  proved  the  101.,  and  the 
interest  due  when  A«  became  a  bankrupt. 

If  A.,  the  borrower,  makes  an  assignment  of  a  debt,  as 
of  B.'s  bond  to  him,  then  this  would  be  the  same  as  any 
other  deposit,  and  C<  would  be  entitled  to  prove  the 
whole  debt  under  B.'s  bankruptcy,  because  this  is  a  ju^ 
debt  by  B.,  and  C.  would  have  a  right  to  the  whole 
dividend  upon  it  till  that  dividend  is  redeemed  by  A.'s 
assigQees  upon  paying  the  whole  debt  due  and  interest 
till  the  time  of  redemption. 

So  if  B.  has  accepted  for  a  bonajid^  debt  due  to  A., 
then  the  whole  ought  clearly  to  be  proved  under  B.'s 
^^te ;  and  if  such  acceptance  was  pledged  as  a  secu- 
^^^7j  it  seems  to  be  the  same  in  principle  as  the  assign- 
Jnent  of  the  debt :  the  only  difficulty  is  in  C.'s  swearing 
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that  the  whole  debt  is  dae  to  bim,  namely,  lOOOL,  wbea 
in  fact  only  lOL,  or  some  small  sum,  is  due  to  him;  but 
it  may  be  reconciled  thus,  via.  that  it  is  due  to  him  eitber 
in  his  own  right  or  in  trust  for  others — and  if  he  reoei^ed 
the  whole  dividend,  then  upon  deducting  his  own  prin- 
cipal and  interest  in  full,  he  would  have  reo^Ted  the 
remainder  for  the  use  of  A.  or  of  A.'s  assignees.  But 
an  aceommodation  acceptance,  or  note  given  as  a 
surety,  seems  to  me  to  be  precisely  the  same  in  elEeet 
as  if  the  surety  had  joined  in  a  joint  and  several  note  or 
bond. 

In  such  a  case  the  proofs  and  dividends  nnd^  Uie 
commissions  of  the  principal  and  surety  would  be  pre- 
cisely the  same,  except,  that  if  each  paid  more  than  teo 
shillings  in  the  pound,  the  chancellor  would  direct  the 
whole  dividend  to  be  taken  from  the  principal's  estate^ 
and  that  the  surety  should  pay  a  dividend  only  to  make 
up  the  deficiency. 
A  seenrity  for  a     If  a  Creditor  has  a  security  which  may  be  applied  to  a 
iMprov^yand^debt  wUch  may  be  proved,  and  also  to  a  debtwhidi 
for  ft  d«bt        cannot  be  proved,  he  may  apply  it  in  dischame  of  that 

which  cannot  *  i^      «r«-  #  ^ 

be  proved,  may  which  could  uot  be  proved,  and  oome  in  under  tbe  com- 

Jf^w"***  ^     mission  for  the  other. 

Gooch  and  Cotton  were  indebted  to  Lindegreoi  and 
Co.  14,0001.  who  had  also  accepted  bills  for  than  to  the 
amount  of  15,0001.  Gooch  and  Cotton  had  mortgaged 
oertain  premises  to  Lindegreen  and  Co.  for  what  was  then 
due  and  for  further  advances ;  they  all  became  bankrupts. 
The  holders  of  tbe  bilk  proved  under  Lind^preen  and 
€o.'s  estates,  and  dividends  were  curdered  to  the  amount  of 
S.7001.  The  securities  were  about  that  vafaie.  Thechan* 
eellor  held  that  Lindegremi's  assignees  might  retain  the 
securities  to  tiiat  extent,  and  prove  the  debt  of  14,0001. 
under  the  commission  of  Goodi  and  Cott<m.  Esparie 
Havardy  Cook^  140.  1790. 

In  this  case  if  there  had  been  bills  akme,  the  assig- 
nees  of  Lindegreen  would  have  a  right  to  ^ppky  ail  the 
property  deposited  till  the  bill-holders  were  paid  in  full 
If  there  had  been  the  debt  jalone  to  Lmd^greois^  then 
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thej  woald  hare  had  a  right  to  have  the  property  appli- 
ed in  discharge  of  their  debt  from  Gooch ;  but  as  there  is 
no  direction,  it  is  reasonable  that  thej  shall  apply  it  in 
the  most  advantageoos  way  to  themselves,  which  will  be 
that  they  shall  apply  the  whole  of  it  to  Lindegreen's 
estate  in  discharge  of  the  bills,  and  prove  the  debt  under 
Gooch's  estate,  because  they  could  not  have  proved  the 
dividends  paid.  If  there  had  been  a  surplus  in  Linde- 
green's estate,  and  the  mortgage  was  more  than  sufficient 
to  pay  the  bills,  the  remainder  should  be  applied  in  dis- 
charge of  the  debt  due  to  Lindeg^een,  and  Lindegreen 
ought  to  prove  the  deficiency. 

The  assignees  of  Gooch  could  only  redeem  it  by  pay- 
ing the  whole  debt  du^to  Lindegreen,  and  by  paying  all 
the  bin-holders  in  full,  for  it  was  pledged  as  a  security 
against  both. 

Any  mortgage  or  pledge  may  be  detained  or  applied  to 
bills  drawn  and  accepted  before  the  drawer's  bankruptcy 
and  paid  by  the  acceptor  afterwards.  Exparte  Arkley^ 
26th  November,  I79h  Cooke  148. 

Jenkins,  the  bankrupt,  was  the  purchaser  of  an  estate 
for  46701.  at  an  auction. 

The  terms  of  the  sale  were,  vis.  a  deposit  of  10  per 
cent  and  if  the  purchaser  should  foil  to  comply  with 
the  conditions,  the  deposit  to  be  forfeited,  and  the  pro* 
prietors  to  be  at  liberty  to  re-sell ;  and  the  deficiency,  if 
^y^  by  such  sale,  together  with  all  charges  attending 
the  same,  to  be  made  good  by  the  defaulter. 

Jenkins  failed  in  completing  his  purchase ;  and  upon 
the  9th  of  February  1798,  the  estate  was  sold  at  Gar- 
raway's  for  89501.  Upon  the  14th  of  July  1798,  a  com- 
mission of  bankruptcy  issued  against  Jenkins. 

The  petitioners  attempted  to  prove  a  debt  of  1S49L  lis. 
4d.  in  respect  of  the  difference  upon  the  resale  and  the 
expences ;  including  the  following  articles :  £  8.  d. 

Auctioneer's  charges  upon  the  resale         -  70  1 1  0 

Interest  -  -  -  -  99  11  7 

Auctioneer's  charge  -  -  -  44  10  0 

Moiety  of  auctioii  duty  -  •  86  17  6 

Solicitor's  charges  -  -  -  30  18  6 
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The  amount  of  the  deposits  and  2001.  paid  by  Jenkins 
on  accoant,  were  deducted  from  the  proof.  The  com- 
missioners rejecting  the  proof,  the  prayer  of  the  petition 
was,  that  they  might  be  ordered  to  receive  it. 

Lord  Eldon.  The  condition  that  there  should  be  a 
re-sale,  and  the  purchaser  shall  make  good  the  loss  and 
answer  the  expences,  forms  a  lien  upon  the  estate  for  the 
purchase  money* 

If  the  second  sale  produced  more  than  the  original  pur- 
chase^money,  the  purchaser  could  not  call  for  the  surplus 
as  if  he  was  a  mortgagor ;  but  the  vendor  contracts  for 
this,  that  if  the  second  sale  produces  less,  he  shall  be  con* 
sidered  as  a  mortgagee ;  and  shall  be  a  creditor  for  the 
rest.  Upon  the  authority  of  former  cases  the  vendors  in 
^his  case  have  a  right  to  apply  the  sum  produced  by  the 
last  sale,  first  in  payment  of  those  articles,  which  it  is 
just  they  should  receive,  but  which  they  could  not  re- 
ceive under  the  bankruptcy ;  and  those  articles  being 
taken  out  of  that  sum  will  leave  the  sum  capable  of  be- 
ing proved.  In  that  circuitous  way  therefore  they  are 
entitled  to  prove. 

Let  the  commissioners  inquire  into  those  articles  ;  they 
are  to  be  first  satisfied  out  of  the  29501.  deduct  the  resi- 
due from  (he  original  purchase  money,  and  let  the  balance 
be  proved,     Exparte  Hunter^  6  Ves.  94.  1801. 
T***  K^^iute^^        ^"  ®^"  action  of  assumpsit  by  Toussaint  against  Mar- 
bond  given  to   tinuant,  who  pleaded  his  bankruptcy,  it  appeared  that 
•  «««ty,  Toussaint  had  been  bound  as  a  surety  for  the  defendant 

in  several  bonds.  Martinnant  became  a  bankrupt,  and 
the  plaintiff  as  surety  paid  what  was  due  beyond  the 
dividends  received  by  the  creditors  under  the  com- 
mission. But  it  appeared  further  in  the  case  that  the 
defendant  had  given  the  plaintifiF  his  bond,  with  a 
condition  for  the  payment  of  15001.  with  interest  on 
a  certain  day.  The  bond  was  forfeited  before  the 
bankruptcy.  The  15001.  was  intended  to  cover  fhe 
sums  which  Toussaint  might  be  called  upon  to  pay 
as  surety. 

The  court  held  this  action  of  assumpsit  could  not  be 
maintained. 
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Mr.  J.  Ashhont  observed,  "  There  is  no  doubt  but 
that  wherever  a  person  gives  security  bj  way  of  indem- 
nity for  anotheri  and  pays  the  money,  the  law  raises 
an  (umimpsU.  But  where  he  will  not  rely  on  the  pro* 
mise  which  the  law  will  raise,  but  takes  a  bond  as  se- 
enrify,  there  he  has  chosen  bis  own  remedy,  and  he  can* 
not  resort  to  an  action  of  assumpsit.  Therefore  in  this 
case  his  only  security  is  on  the  bond.  Possibly  if  the 
plainti£Es  bad  recovered  upon  the  bond  when  it  was 
forfeited,  and  he  was  not  afterwards  damnified  by  being 
obliged  to  pay  the  instalments,  by  a  bill  in  equity  he 
might  have  been  compelled  to  refui^  ^U  ^^^  money 
which  he  had  received.  But  at  law  the  penalty  of  the 
bond  became  a  legal  debt,  and  as  soon  as  that  was  for* 
felted  he  became  a  creditor  of  the  bankrupt,  and  might 
have  proved  his  debt  under  the  commission.  But  still 
the  bond  was  his  remedy ;  and  he  shall  not  be  per« 
mitted  to  change  his  security  upon  a  subsequent  event, 
and  resort  to  that  indemnity  which  the  law  would  have 
raised." 

Mr.  Justice  BuUer  agrees  in  this,  and  says  also  that 
the  bond  might  be  proved  under  the  commission, 
provided  that  not  more  than  208.  in  the  pound  is  paid 
upon  the  debt.  Toussaint  v.  Mariinnant,  2  T.  R, 
100.  1787. 

But  Lord  Rosslyn  has  justly  said  ii»  Toussaint  v.  Mar'>  It  caDnoi  be 
tinnanty  the  bond  of  indemnity  could  not  be  proved  un«  thin^pnidtipon 
der  the  bankruptcy,  for  at  the  time  of  the  bankruptcy  '*  a*  **>«*»«• 
there  was  no  debt.    The  court  would  not  suffer  executioii 
to  be  taken  out  upon  that  judgment  when  there  was  no    i 
debt  due.     The  bond  could  only  be  taken  to  be  a  fraud 
upon  the  bankruptcy,  and  that  is  the  use  that  was  made 
of  it.    4  Ves.  385. 

There  could  not  be  two  proofs  for  the  same  debt.  The 
dfect  of  such  a  bond  in  bankruptcy  is  this,  if  it  is  not  for- 
feited before  bankruptcy,  there  can  be  no  proof, 

In  the  next  case,  the  plaintiff  Martin  was  surety  for 
the  defendant  Court  in  a  bond  dated  6th  July,  1786, 
with  a  condition  to  pay  a  certain  sum  of  money  with 
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interest  on  the  5th  of  July,  1787.  Couvt  gave  MaHin 
an  absolute  bond,  dated  6tb  Julj,  1786,  oonditioiied  to 
pay  him  the  same  sum  of  money  on  the  4A  of  July, 
1787.  There  was  a  memorandiim  indorsed  upon  the 
back  that  it  was  intended  as  an  indemnity  for  the  other 
bond.  Court  became  a  bankrupt  in  April  1787,  aad  ob- 
tained his  certificate. 

Martin  brought  an  action  of  debt  on  the  bond 
given  to  him,  to  which  the  defendant  pleaded  his  bank- 
ruptcy. 

The  court  of  King's  Bench,  Justices  Ashhurst,  Bai- 
ler, and  Grose,  held,  that  this  bond  might  have  been 
proved  under  Court's  commissicHi,  and  therefbre  was 
barred  by  his  certificate. 

Mr.  J.  Ashhurst  observed,  **  iM^e  the  fdatntiff  admitted 
himself  to  be  the  debtor  of  the  obligee  in  the  original 
bond  for  a  particular  purpose. 

'*  He  agreed  to  become  a  surety  for  the  defendant,  b«t 
required  to  be  indemnified  at  all  events^  and  to  have  m 
security  in  his  hands  in  case  he  should  be  called  »poa. 
And  this  distinguishes  it  from  the  cases  cited  by  the 
plaintiff's  counsel,  where  the  bonds  to  indemaify  w«« 
conditional,  and  the  surety  had  not  been  damnified  at 
the  time  of  the  bankruptcy.  But  this  is  an  abaolate 
bond  payable  to  the  plaintiff  at  all  events ;  it  was  <ja^ 
bitum  in  prcBsentij  solvendum  in  futuro^  and  tiierefore 
he  might  have  proved  it  under  the  defendant's  com- 
mission." 7'he  other  judges  expressed  themsdves  to 
the  same  effect.  Martin  v.  Couriy  8  Term  Rep.  640. 
1788. 

This  is  a  very  different  bond  from  that  in  the  last  ease, 
and  that  which  will  be  mentioned  in  the  next  • 

There  was  no  forfeiture  before  the  bankruptcy.  It  is 
merely  a  voluntary  bond  to  pay  a  certain  sum  at  a  cer- 
tain future  day  after  the  bankruptcy.  Here  was  no  legal 
debt  at  the  time  of  the  bankruptcy,  and  it  is  diAcalt  to 
comprehend  how  this  bond  could  operate  upon  paymests 
made  subsequent  to  the  forfeiture  of  the  penalty,  so  as 
to  make  the   bond  proveable  under  the  commiaaioa* 
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That  graat  pillftr  ot  the  Umknipt  law,  the  81  Jac.  c.  19. 
8.  9.  was  never  mentioned.  It  has  been  strangely 
overlooked. 

The  next  case  upon  this  sobject  was  an  action  of  debt 
upon  a  bead,  to  which  bankruptoy  was  pleaded  by  the 
defendant.  / 

In  that  case  the  defendant's  bond  was  giTeo  to  the 
plaintiffy  with  a  conditioii  reciting  two  other  bonds,  in 
which  the  plaintiff  had  joined  as  a  surety  to  pay  bim  the 
Bums  secured  in  these  bonds,  and  to  indemnify  the  plain- 
tiff jRrom  the  s^Mne. 

Lord  Kepyon.  The  question  has  been  at  rest  for  more 
than  half  a  century.  Where  the  debt  accnies  subsequent 
to  the  bankruptcy,  it  cannot  be  proved  under  the  confer 
misBioB*  Where  there  is  a  legal  debt  prior  to  the  bank* 
roptcy,  there  is  no  doubt  but  that  the  creditor  may 
come  in  under  the  eommisston,  as  was  held  in  Eaparte 
Wincke^Ur,  I  Aik.  116,  in  wfakshcase  Lord  Hardwicke 
took  this  distinction, — if  the  bond  be  forfeited  at  law 
^fore  the  bankruptcy,  though  in  equity  the  money  is 
act  then  payable,  the  court  will  avail  itself  of  the 
debt  at  law  to  protect  the  party,  who  is  in  ccmsdenee 
eatttled  ;  but  if  the  bond  be  not  forfeited  befiore  the 
bankroptcy,  the  creditor  cannot  prove  his  debt  und^ 
the  commiSBion.  The  bond  on  which  this  action  was 
brought  was  forfeited  before  the  defendant  became  a 
bankrupt.  Judgment  for  the  defendant  Hodgmm  v. 
Bell,  7  T.  R.  97.  1797. 

Besides  what  Lord  Rosslyn  said  upon  these  cases  in 
Exparte  Walker ,  be  expressly  decided  that  these  bonds 
could  not  be  proved  until  there  waspa3nnent  by  the  surety. 
Exparie  Findon,  1796.  Esparte  Brown,  28th  Decem- 
ber 1797.     Coo*»16S. 

That  surely  is  the  sense,  law  and  equity  of  the  case 
according  to  the  bankrupt  statutes. 

No  man  by  a  mere  fabrication  of  pfq>er  instrument 
shall  deprive  the  fair  bond  fide  creditors  of  the  just  divi- 
dends  upon  the  substantial  property  by  which  the  bank* 
rupt's  estate  has  been  increased. 
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The  effect  of 
bonds  of  in- 
demnity in 
Wnkrnptcy. 


The  discharge 
of  one  party 
liable  is  the 
diichai^e  of 
all. 


Suppose,  then,  such  a  bond,  was  now  given,  and  the 
original  creditor  proved  his  debt,  and  received  a  dividend 
upon  it  from  the  bankrupt's  estate,  and  then  called  upoa 
the  surety  for  the  remainder,  would  a  court  of  law  now 
say  that  the  bond  could  not  be  put  in  suit  to  recover  what 
the  surety  had  been  obliged  to  pay ;  or  would  the  court 
of  law  now  say  that  the  obligee,  where  the  bond  is  fo^ 
feited,  might  have  paid  the  whole  debt,  and  then  have 
proved  it  under  the  commission,  and  having  omitted 
to  do  that  the  bankrupt  is  discharged  ?  So  far  that 
would  be  consistent  with  the  last  case.  Hodgaon  v. 
BeU. 

But  if  it  has  been  forfeited,  then  whatever  debt  is  paid 
by  the  obligee  after  the  bankruptcy,  and  which  might 
have  been  proved  by  the  original  creditor,  may  now  be 
proved  by  the  surety. 

That  subsequent  damnification  is  considered  as  a  debt 
before  the  bankruptcy  in  consequence  of  the  forfeiture  of 
the  penalty.  These  bonds  of  indemnity  might  still  ope* 
rate  in  that  way  in  the  case  of  guarantees  or  contingent 
suretyships,  which  are  not  within  this  statute*  But  even 
then  they  are  but  a  clumsy  expedient  in  bankruptcy,  for  it 
would  be  much  better  for  such  a  surety  to  request  the  CTe« 
ditor  to  prove,  or  he  might  compel  him  to  prove  by  filing 
a  bill  and  paying  the  money  into  court,  and  then  he 
would  have  the  benefit  of  the  dividends,  and  the  bank- 
rupt would  still  be  indebted  to  them  in  the  residue.  This 
bond  could  only  secure  to  him  the  dividends,  and  the  bank- 
rupt would  be  discharged  from  the  rest. 

Those  bonds  would  probably  be  of  more  avail  in  the 
case  of  the  death  of  the  obligor. 

Where  two  or  more  are  each  liable  for  the  payment  of 
a  debt,  the  discharge  of  one  without  a  reservation  of  re- 
medy against  the  rest,  will  be  the  discharge  of  all. 

When  the  bankrupt's  certificate  was  first  introduced  by 
tke  4  and  5  Anne,  c.  17,  it  would  have  followed  that  the 
bankrupt's  discharge  by  his  certificate  would  have  dis- 
charged all  the  other  parties  liable  ;  it  became  necessary 
therefore  for  the  legislature  to  provide  against  that  which 
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vas  done  by  the  10  Anne,  c.  16.  s.  3.  (See  I  Vol.) 
vhich  emicts  that  the  bankrupt's  certificate  shall  not  be 
a  discharge  of  any  other  party  liable.  But  still  the  law 
remains  to  the  present  day,  that  an  unqualified  discbarge 
of  any  party  will  be  a  discharge  of  the  bankrupt's  lia- 
bility for  the  same  debt.  See  that  concisely  stated,  1 
Vol. 

But  it  will  be  necessary  to  explain  it  here  more  fully. 

Barber  gave  a  promissory  note  to  Powell,  who  indorsed 
it  to  Lewis  and  Potter,  they  indorsed  to  Esdaile  and 
Co.  who  proved  the  note  under  the  commission  against 
Lewis  and  Potter. 

Esdaile  and  Co.  afterwards  accepted  a  composition  of 
15s.  in  the  pound  from  Barber,  and  gave  him  a  full  dis- 
charge  for  the  amount  of  this  note,  without  the  consent 
or  privity  of  the  assignees  of  Lewis  and  Potter. 

Lord  Thurlow,  after  much  consideration  and  conver* 
sation  with  the  judges,  declared  he  was  satisfied  that  the 
holder  must  get  the  consent  of  the  assignees  of  the  in- 
dorser  before  they  can  discharge  the  acceptor,  without 
discharging  the  iudorser's  estate  at  the  same  time.  He 
ordered  the  proof  to  be  expunged.  Exparte  Smithy 
3firo.  1.1789. 

Lord  Thurlow  made  a  similar  order  under  similar  cir- 
cumstances soon  afterwards.  Exparte  Smith  and  others^ 
Cooke  183. 

Bedford  was  indebted  to   Marshall  and  Haigh,  and  [/^^.^hi^'ed, 
Neblock  and  Burgess  as  partners,  and  Bay  lis  joined  Bed-  it  Hoc*  not  dis- 
ford  as  his  sureties  in  a  promissory  note  to  Marshall  and  \y^lf^\ 
Haigh.  Neblock  and  Burgess,  and  also  Bedford,  became 
bankrupts.     Neblock  and  Burgess  paid  a  dividend  of  5s. 
in  the  pound,  and  Bedford  4s. 

Marshall  and  Haigh  compounded  with  Baylis  for  4s. 
in  the  pound,  and  gave  him  a  full  unqualified  dis- 
charge. 

The  assignees  of  Neblock  and  Burgess  in  consequence 
petitioned  that  the  proof  under  their  commission  should 
be  discharged. 

Lord  Eldou.     Clearly  it  is  impossible  upon  any  prin- 
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ciple  regulating  cases  of  this  nature,  diat  relief  can  be 
given  to  the  extent  prayed  by  this  petition ;  and  it  also 
strikes  me  fliat  the  decision  of  any  question  fbaf  may 
arise  in  these  bankruptcies  is  somewhat  premature ;  flie 
question  depending  upon  the  quantum  of  dividend  that 
the  respective  estates  will  pay.  These  parties,  as  be- 
tween them  respectively  and  Bedford,  are  to  be  cona* 
dered  in  the  situation  of  principal  and  surety ;  and  as  be- 
tween themselves  upon  the  principle  of  co-sureties.  As 
to  Bedford  he  is  to  pay  the  debt  in  equitable  considera* 
tion  in  relief  of  both ;  and  proof  being  made  against  his 
estate,  if  the  holder  thought  proper  to  receive  a  sum  of 
money  in  discharge  of  his  estate,  the  case  Exparie  Smith 
and  many  others  would  have  entitled  the  surety  to  say, 
that  if  his  estate  was  discharged,  without  any  reserve  of 
the  remedy  against  the  sureties,  they  would  be  dz^ 
charged ;  first  upon  this  principle  unquestionably,  that 
the  sureties  if  they  paid  the  debt  would  hare  been  eoti- 
fled  to  stand  in  the  place  of  the  creditor  in  respect  of  the 
proof  against  the  estate  of  the  principal ;  and  therefore 
when  it  is  stated  in  some  cases,  that  it  is  for  the  interest 
of  the  surety  that  the  compromise  shall  be  made  the 
answer  is, — ^those  for  whose  benefit  it  is  alledged  to  be 
made,  are  the  proper  judges  whether  it  is  for  their  bme- 
fit ;  and  it  is  not  to  be  forced  upon  them,  they  having  a 
clear  equitable  remedy  to  stand  in  the  place  of  the  credi- 
tor  proving. 

Another  ground  upon  which  it  has  been  reasoned  in 
some  cases  is,  that  upon  the  faitt  of  such  a  transaction 
with  the  principal,  if  there  was  no  reserve  of  the  re- 
medy against  other  persons  liable,  in  order  to  secure  the 
intended  effect  of  such  a  contract  to  discharge  him  upon 
such  a  payment,  you  must  almost  of  necessity  infer,  that 
the  party  is  not  to  take  a  remedy  over  against  others, 
which  would  forthwith  bring  upon  the  party  discbaiged 
all  the  evil  from  which,  the  prior  moment,  the  other  had 
agreed  to  discharge  hkn.  Suppose  4s.  in  the  pound, 
paid  by  the  principal,  nothing  being  said  about  the 
remainder  of  the  debt,  it  would  be  a  very  bad  bargain 
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if  the  creditor  could  send  another  person,  either  upon 
the  same  instrument,  or  a  contract  implied  by  the  law, 
to  take  the  debtor  in  execution  for  the  remainder  of  the 
debt  for  which  that  composition  was  made.    The  court 
would  therefore  be  inclined  to  infer,  that  it  was  not  in* 
tended  that  the  person  discharged  should  still  remain  lia- 
ble.   But  certainly  he  might  so  frame  his  contract ;  and 
there  are  many  cases  in  which  it  is  not  imprudent  for 
the  debtor  to  make  the  composition  with  a  reserve  of 
the  remedies  either  understood,  or  an  express  declaration 
to  that  effect    There  would  be  nothing  imprudent  in  the 
debtor  so  doing  in  this  very  case,  unless  it  turns  out 
that  the  surety  shall  pay  to  an  extent  in  which  he  would 
be  prejudiced,  if  barred  of  the  remedy  against  the  co- 
iNireties. 

With  respect  to  the  co*sareties  the  case  is  diiferent,  but 
governed  by  principles  in  some  degree  the  same.    The 
principal  is  to  discharge  all  the  obligations  of  all  the 
sureties ;  but  they  stand  with  regard  to  each  other  in  a 
relation  which  gives  rise  to  this  right  among  others,  that 
if  one  pays  more  than  his  proportion,  there  shall  be  a 
contribution  for  a  proportion  of  the  excess  beyond  the 
proportion  which  in  all  events  he  is  to  pay.    The  party 
has  a  right  to  say  for  himself  he  will  not  consider  the  re* 
lation,  but  will  take  6s.  though  the  surety  is  liable  to  pay 
lOs.     He  may  say,  he  will  be  passive  as  to  the  other 
4s.  or  he  will  discharge  the  whole  debt,  and  at  his  own  risk, 
as  to  the  remedy  against  the  other  surety ;  or  he  may  re* 
serve  the  remedy  against  the  co-surety  expressly :  it  de- 
pends upon  the  effect  and  terms  of  the  bargain  actually 
entered  into.    It  might  be  prudent  in  this  very  case  for 
Baylis,  Bedford's  son-in  law,  to  say  he  would  pay  4s. 
in  the  pound,  recollecting  that  Niblock  and  Burgess 
most  pay  more  than  10s*  in  the  pound  before  any  de« 
mand  would  be  made  by  them  against  Baylis  ;   and  re- 
collecting the  remedies  against  Bedford.     The  question 
therefore  is,  under  the  circumstances,  what  did  they 
mean  ?    As  to  the  receipt,  the  creditor  contends,  there 
ii  no  difference  whether   there  is  an  express  reserva* 
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tion  of   the  remedies    against  the    co-sureties.       Bat 
that  distinction  has  been  taken.     At  the  time  of  Mr. 
Richard  Burke's  case,    Lord  Thurlow  admitted  that  if 
there  is  a  reserve  of  the  remedies  against  the  others,  there 
is  consent  of  the  party  with   whom  the  composition  is 
made,  and  if  out  of  that  a  demand  arises  against  him,  it 
is  a  demand  which  began   to  exist  with  his  consent  ex- 
pressed in  the  terms  of  the  contract,  and  under  some  cir- 
cumstances wisely  and  prudently  given,  for  the  party 
would  not  have  entered  into  the  contract,  unless  he  was 
allowed  to  contract  for  that  remedy  over  against  the  co- 
sureties.   If  Niblock  and  Burgess  should  not  pay  more 
than  their  moiety,  the  contract  would   be  a  beneficial 
contract  for  Baylis:  for  though  paying  more  than  Bay- 
lis,  they  would  not  pay  enough  to  bring  an  assumpsit 
against  him,  that  would  not  therefore  be  an  imprudent 
bargain  for  Baylis  to  make.     It  may  however  be  neces- 
sary to  decide  this ;  as  it  depends  upon  what  dividends 
the  estates  of  Bedford  and  of  Niblock  and  Burgess  pay. 
But  I  have  a  strong  opinion,  that  under  the  circumstances 
the  other  persons  liable  upon  this  note  are  not  discharged, 
because  Baylis  was  contented  to  make  a  bargain,  the 
effect  of  which  leaves  him  to  his  chance  as  to  his  ultimate 
liability  between  him  and  his  co-surety ;    and  therefore 
that  relief  cannot  be  given  to  the  extent  to*  which  it  is 
now  modified. 

The  order  was,  that  under  the  present  circumstances 
the  petition  should  be  dismissed  without  costs,  and  with- 
out prejudice  to  presenting  any  other  petition.     ExparU 
Gifford,  6  Ves.  806.  1802. 
Wbetiierthe         In  this  case  would  it  not  have  been  a  question  for  a 
^^ttn?^yu    court  of  law  to  have  decided  whether  the  discharge  of 
not  a  ditcharg^e  one  Surety  without  reserve  does  not  discharge  the  whole, 
conrtof  taw.    SO  that  no  actiou  could   have  been  maintained   against 
any  other  party  ?    If  no  action  could  have  been  main- 
tained,  then  it  would  follow  that  there  ought  to  be  no 
proof  or  dividend  received  afterwards  in  bankruptcy. 
If  Baylis  had  discharged  himself  and  all  the  rest  by  a 
composition  of  4s.  in  the  pound,  if  he  could  not  recover 
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any  part  of  that  from  the  principal,  then  would  he  not 
be  able  to  recover  one  moiety  of  it  in  a  court  of  law  in 
assumpsit  from  his  co-surety. 

The  co-surety  will  have  nothing  further  to  pay ;  and 
the  composition  has  been  for  his  benefit,  he  ought  there- 
fore to  contribute  his  share. 

Where  two  co-sureties,  A.  and  B.,  are  both  bankrupts, 
and  A.  pays  14s.  in  the  pound,  and  the  other,  B.  only 
Is.  will  not  B.  be  still  indebted  to  A.  to  the  amount  of  4s. 
in  the  pound,  notwithstanding  his  certificate?  If  A.'s 
assignees  had  paid  this  before  B.'s  bankruptcy,  they  might 
have  recovered  it  in  an  action,  and  therefore  might  have 
proved  it  afterwards  under  his  commission :  if  they  pay 
it,  then,  after  his  commission,  it  will  follow  that  B.  will 
remain  personally  liable  to  that  extent  notwithstanding 
bis  certificate. 

The  Bank  of  England  discounted  a  bill  for  Newman,  A  biiidiscnnnt- 
without  asking  him  to  indorse  it;  it  was  drawn  by  Bella-  donJSu"* 
^7  payable  to  Newman  or  bearer.     Bellamy  failed,  and  ^lei  ^^^  it 
the  bank  sued  Newman.     It  was  tried  before  Holt,  Chief  S""Ader  SiT^' 
Justice,  and  the  jury  found  for  the  plaintiff,  against  his  •«"•''■  ®®"" 
opinion.     Upon  a  motion  for  a  new  trial,  Chief  Justice 
Holt  held,  if  a  man  has  a  bill  payable  to  him  or  bearer, 
and  he  delivers  it  over  for  money  received  without  indorse- 
xnent  of  it,  this  is  a  plain  sale  of  the  bill,  and  he  who  sells 
it  does  not  become  a  new  security  ;    but  if  he  had  in- 
^lorsed,  he  had  become  a  new  security,  and  would  have 
been  liable  upon  the  indorsement. 

But  upon  the  new  trial  the  jury  found  again  for  the 
plaintiffs.  The  Bank  of  England  v.  Newman,  1  Lord 
*ay.442.     12  Mod.  2^1.  1699. 

Where  the  bankrupt  had  procured  cash  from  Newton, 
but  did  not  indorse  the  bill,  because  Newton  thought 
we  bill  would  have  more  credit  without  it.  Lord  Thur- 
low  thought  this  was  an  agreement  for  a  purchase  of 
^be  bill,  and  would  not  permit  Newton  to  prove  under 
^e  bankrupt's  commission.  Exparte  Shuitletcorih,  8 
^««.368.  1797. 
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Lord  Thurlow  had  held  the  same  in  Exparte 

1786,  there  cited. 

Ifitiipaiafor      George  and  Henry  Brown,   of  Liverpool,   being  in* 

iebu  t^debt    ^®^*^  *^  ^^  petitioner  to  the  amount  of  30001.  for  goods 

may  be  prorea.  sold  and  delivered  under  an  agreement  for  payment  bj 

bills  at  three  months  after  date,  gave  him  a  check  upon 

their  bankers,  Caldwell  and  Co.  of  Liverpool,  who  drew 

upon  correspondents  in  London,  Burton,   Forbes,  and 

Gregory,  a  bill  for  the  amount,  at  three  months  after 

date,  to  the  order  of  the  petitioner ;  Ae  bill  was  ac* 

cepted,   but  before  it  became    due    commissions    of 

bankruptcy  issued  against  the  acceptors,  the  drawers,  and 

the  Browns. 

The  petitioner  proved  his  debt,  and  received  dividends 
under  the  commission  against  the  aoceptors  and  the 
drawers ;  afterwards  he  offered  to  prove  a  debt  of  SOOM. 
for  goods  sold  and  delivered  under  the  commission  against 
the  Browns,  exhibiting  tiie  bill  as  a  security  for  that 
debt ;  but  the  bill  not  being  indorsed  by  the  Browns,  the 
commissioners  refused  to  admit  his  proof  unless  he  would 
account  for  the  dividends  received  by  him  firomflie  estates 
of  the  drawers  and  acceptors,  and  assign  the  future  di« 
vidends  in  respect  of  the  bill.  The  petition  therefore  was 
presented,  praying  that  the  petitioner  may  be  at  liberty 
to  prove  his  said  debt  of  30001.  against  the  estate  of  the 
Browns,  without  delivering  up  the  bill  or  making  over 
the  dividends,  and  that  he  may  receive  a  dividend  upon 
such  sum  as  shall  not  be  satisfied  out  of  the  estates  of  the 
acceptors  and  drawers. 

The  Lord  Chancellor  Eldon.  I  take  it  to  be  now  clearly 
settled  that  if  there  is  an  antecedent  debt,  and  a  bill  is 
taken,  without  taking  an  indorsement,  which  bill  turns 
out  to  be  bad,  the  demand  for  the  antecedent  debt  may 
be  resorted  to.  It  has  been  held  that  if  there  is  no  ante- 
cedent debt,  and  A.  carries  a  bill  to  B.  to  be  discounted, 
and  B.  does  not  take  A.'s  name  upon  the  bill,  if  it  is 
dishonoured  there  is  no  demand ;  for  there  was  na  rela* 
tion  between  the  parties  except  that  transaction ;  and  the 
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circumstance  of  not  taking  the  name  upon  the  bill  is  evi-  , 

dence  of  a  purchase  of  the  bill.  In  a  sale  of  goods  the 
law  implies  a  contract  that  those  goods  shall  be  paid  for. 
It  is  competent  to  the  party  to  agree  that  the  payment 
shall  be  by  a  particular  bill.  In  this  instance  it  would  be 
extremely  difficult  to  persuade  a  jury  under  the  direction 
of  a  judge  to  say  an  agreement  to  pay  by  bills  was 
satisfied  by  giving  bills  whether  good  or  bad.  The 
bills  were  only  a  mode  of  paying  the  debt  of  SOOOI. 
If  they  are  not  paid,  the  original  debt  arising  out  of 
the  contract  for  goods  sold  and  delivered  remains. 

It  is  clear  the  creditor  still  holding  the  bills  cannot  re- 
sort to  that  original  contract.  In  general  cases  where 
the  bill  is  not  paid,  if  there  is  no  bankruptcy,  the  cre- 
ditor mast  come  immediately  upon  the  bill  dishonoured, 
saying  be  cannot  procure  payment,  and  desiring  to 
have  payment,  and  then  he  might  maintain  an  action 
for  goods  sold  and  delivered.  There  may  be  cases  in 
which  he  may  have  received  part  of  the  money, 
without  involving  the  difficulty  from  giving  time  as  to 
the  rest  of  it;  as  if  part  was  paid  before  it  was  due. 
In  that  case  if  no  time  was  given  for  paynient  of  the 
residue,  an  action  for  goods  sold  and  delivered  would  lie 
for  the  residue. 

As  to  the  cases  in  bankruptcy,  there  are  considerable 
difficulties  attending  ail  the  transactions  in  such  a  case  as 
this.  There  must  be  some  mistake  in  Lord  Rosslyn's 
order,  Exparte  Myers ;  for  to  the  extent  in  which  his  debt 
was  paid  he  could  not  possibly  prove  but  only  for  the 
remainder.  On  'the  other  hand,  if  you  are  to  go  under 
the  commission  against  the  man  who  bought  the  goods, 
and  drew  out  20s.  in  the  pound,  and  if  by  so  doing  you 
hriDg  the  others  upon  the  bankrupt,  it  is  hard ;  but  though 
hard,  it  may  not  be  unjust.  Lord  Thurlow  thought  it 
ako  unjust.  The  order  in  Exparte  Rathbone  was  upon 
this  principle,  that  if  the  holder  made  as  much  of  the 
WU  as  he  could,  it  was  not  competent  to  the  vendee  to 
say  there  should  not  be  proof  under  his  bankruptcy  for 
the  residue  of  the  money.     His  lordship  allowed  a  claim 
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upon  the  whole,  not  for  the  purpose  of  receiving  a  divi- 
dend  upon  the  whole,  but  to  receive  such  siibl  as  dionld 
be  unpaid  under  the  other  commission,  allowing  it  to  be 
considered  as  a  nuUity  so  far  as  it  was  a  nnllity,  and 
proof  for  the  residue.  The  ground  upon  which  the  pe- 
tition iaEa:parte  Raihbone  was  dismissed,  most  have  bees 
that  the  bill  was  received  in  discharge  and  satisfaction  of 
the  price :  in  this  sense,  that  it  was  to  be  the  pajrmeDt, 
and  the  only  mode  of  payment. 

My  opinion  iB,  that  in  this  transaction  it  was  not  an 
essential  part  of  the  contract  that  he  w^ho  rec^ved  tbe 
bills  should  never  have  a  demand  for  goods  sold  and  de- 
li veoed  if  the  bills  were  npt  paid. 

If  this  case  does  not  fall  within  Esparte  Ratkbone^  I 
understand  Lord  Thurlow's  order  to  be  one  that  vU- 
mately  did  not  permit  proof  beyond  what  remained  m- 
paid,  though  in  the  form  the  claim  was  for  the  wbok. 
Lord  Thurlow's  order,  so  understood,  appears  to  me  tbe 
best. 

Therefore  let  a  claim  be  made  and  the  dividends  le- 
served  for  the  whole ;  not  to  be  paid  until  it  is  seea 
what  shall  be  paid  under  the  other  commissions:  thai 
let  the  proof  be  for  the  difference  between  what  is  so 
paid  and  20s.  in  the  pound,  the  dividends  to  be  paid  upon 
that  residue.  Exparte  Blackburnt,  10  Tm.  1804. 
An  uDdertak.  A  promissory  note  for  3001.,  made  by  Sadleir,  came 
111^  to  pay  a  \y^  indorsement  to  the  bankrupts,  Barrington  and  Burtoo; 
indorsing:  it  they  passed  it  to  Gray  for  full  consideration,  without  in- 
dorsing, but  gave  him  a  written  acknowledgment  on  a 
separate  paper  that  they  would  be  accountable  for  the 
note;  Gray  indorsed  it  to  Webb,  and  Webb  to  Minchin. 
All  the  parties  became  bankrupt.  Minchin  havii^ 
proved  under  all  the  other  estates,  petitioned  to  prove 
under  Barrington  and  Burton's  commission,  the  proof 
being  refused  by  the  commissioners. 

Lord  Redesdale  said,  "  the  undertaking,  though  for 
valuable  consideration,  was  not  assignable  with  the  note; 
nor  can  it  give  tbe  holder  of  the  note,  to  whom  it  was 
tra  8ferred,  a  right  to  prove  under  it  against  the  estate  of 
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Barriogton  and  Barton ;  tbe  note  does  not  make  them 
debtOTs.  They  are,  indeed,  chargeable  on  account  of 
their  account  with  Gray ;  bat  you  ean  make  yourself 
creditor  to  the  bankrupt's  estate  only  by  your  equitable 
right  to  stand  in  tbe  place  of  Gray."  And  he  ordered 
that  Gray  and  his  assignees  might  be  called  before  the 
commissioners  of  Barrington  and  Burton,  to  prove  undor 
that  commission,  for  the  benefit  of  the  holder  of  the 
note,  all  that  they  might  have  proved  if  the  bill  had 
remained  in  their  hands  upon  a  general  statement  of 
accounts.  In  re  Barrington  and  Burton,  2  Sohoales  and 
L^Toy,  1 12. 

This  to  me  is  unintelligible.  If  Gray  had  taken  it 
back,  then  he  could  have  proved  against  Barrington  and 
Barton,  and  it  would  not  have  been  a  purchase ;  but  how 
Minehin  ean  have  the  benefit  of  this,  of  which  he  had 
00  knowledge  when  he  took  the  bill,  I  confess  I  cannot 
eofflprehend.  How  could  Gray  swear  they  were  in- 
debted to  him? 

In  tbe  followii^  case  the  facts  and  law  are  thus  stated 
by  Lord  Kenyon. 

Tbe  liacts  were,  that  the  defendant,  a  silversmith^  hav*-  Tbe  indoner 
ing  ordered  goods  to  be  manufactured  for  him  by  one  i^^^^^l^' 
Capper,  in  order  to  enable  Capper  to  buy  the  materials,  commedation. 
accepted  a  bill  of  exchange  drawn  on  him  by  Capper, 
dated  88d  of  September  1796,  at  three  months  after 
date.  Capper  indorsed  it;  and  at  Capper's  desire,  but 
without  the  defendant's  privity,  the  plaintiff  indorsed  it 
to  give  it  additional  credit,  and  without  receiving  any 
consideration  for  so  doing.  Capper  then  took  tbe  bill  to 
Abttd,  who  paid  him  the  value  for  it,  part  in  silver  and 
the  rest  in  cash ;  on  which  Capper  manufiictured  the 
goods,  and  delivered  them  to  the  defendant  The  de« 
fendant  became  bankrupt  the  day  before  the  bill  became 
due ;  on  which  the  plaintifif  took  up  the  bill  that  day 
from  Abud,  and  it  never  was  proved  under  the  commis- 
sion. Now  here  the  plaintiff  contracted  no  liability  at  the 
defendant's  request.    He  never  became  surety  for  him  in 

B  b2 
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this  transaction.  His  demand  against  the  defendant,  the 
acceptor,  arises  solely  upon  the  bill,  and  there  was  no- 
thing to  prevent  his  proving  it  under  the  commisnoii. 
We  are  therefore  of  opinion,  that  the  defendant's  bank- 
ruptcy is  a  bar  to  this  action,  and  consequently  that  there 
ought  to  be  judgment  for  the  defendant.  Houle^.  Bax^ 
ter.S  East  172.  1802. 

In  this  case  Houle  was  a  surety  as  well  as  Baxter; 
but  it  is  expressly  found  without  the  request  or  privity 
of  Baxter. 

Where  the  indorser  and  acceptor  mutually  VLgree  to  in- 
dorse and  to  accept  for  the  accommodation  of  the  drawer, 
or  in  that  manner  to  become  sureties  for  him  ;  if  one  is 
obliged  to  pay  the  debt,  it  is  probable  that  he  may  re- 
cover one  half  from  the  other  as  a  co-surety,  or  might 
now  be  permitted  to  prove  a  moiety  under  his  commis- 
sion. 
The  indorsee         Where  an  indorsee  for  value  takes  back  a  bill,  be  may 
[ng  Uck'a*biU  unquestionably  prove  it  under  the  acceptor's  commisBion, 
may  proTc.       and  he  by  bis  certificate  will  be  discharged.     Jo9epk  t. 
Ormcy  2  Bos  and  Pull.  N.  R.  180. 

The  facts  appearing  on  the  statement  of  this  petition 
were  as  follow :  Bell  drew  a  bill  of  exchange  for  40(H. 
payable  to  his  order,  upon  Astley,  the  bankrupt,  who 
accepted  it:  this  bill  was  indorsed  in  blank  by  Bell,  and 
delivered  to  the  petitioner,  who  discounted  it  with  M*Cnl- 
lum,  but  did  not  indorse  it  over  to  him  otherwise  than  by 
writing  above  Bell's  blank  indorsement,  "  Pay  M*Cul!um 
or  order."  On  the  27th  of  January  1810,  the  day  the 
bill  became  due,  Tsbester  paid  8001.  in  part  of  it ;  and  on 
the  1st  of  February,  after  the  commission  had  issued 
against  Astley,  and  under  which  he  was  found  a  bankrupt 
the  remaining  1001.  M'Cullum  then  re-delivered  the 
bill  to  the  petitioner,  who  struck  out  the  words,  "  Pay 
M*CulIum  or  order,"  having  on  the  bill  the  blank  in- 
dorsement by  Bell.  The  petitioner  had  applied  to  prove 
the  bill  under  the  commission,  and  had  been  refused,  an<i 
he  now  prayed  that  he  might  be  admitted  to  prove  and 
feceive  a  rateable  dividend. 


BILLS   OF   £XCHANGS«  431 

Lord  Chancellor  Eldon.    "  There  are  many  cases  in 
which  no  relief  can  be  given  in  bankruptcy  through  cases 
of  very  plain  justice.  The  petitioner  could  have  compelled 
M'Cullum  to  have  proved  this  bill,  subject  to  the  equities 
subsisting  between  the  bankrupt  and  M^CuUum;    but 
when  he  paid  the  money  he  could  sustain  no  proof  him- 
self.   All  the  cases  of  parties  paying  bills  after  a  com^ 
mission  of  bankruptcy,  have  been  where  the  party  claim- 
iog  to  prove  has  bee|i  himself  liable  on  them.     There  is 
great  difference  between  transferring  a  bill  without  put- 
ting your  name  to  it,  and  indorsing  it:  in  the  one  case  it 
is  a  sale,  and  in  the  other  a  discount,  subject,  however, 
to  the  question  of  intention,  whether  the  transfer  was 
meant  to  take  effect  as  a  sale,  or  by  way  of  discount.   At 
the  time  of  the  commission  was  the  petitioner  liable  in 
respect  to  this  bill  ?     Could  an  action  have  been  brought 
against  him  on  it  ?     If  not,  I  do  not  think  his  voluntary 
interposition  can  make  any  difference.    There  is  a  great 
distinction  between  an  action  lying  for  the  money,    and 
admitting  Isbester  as  a  creditor  under  the  statute.     Is 
there  any  case,  where  not  having  contracted  liability  on 
the  bill,  you  can  afterwards  take  it  up,  and  become  a 
creditor  ?     There  is  a  doubt  upon  the  petition  and  affida- 
vit whether  this  was  intended  as  a  sale,  or  a  discount  of 
the  bill?     You  may  take  a  case  if  you  think  proper  for 
the  opinion    of   a  court  of  law,    whether,   under    all 
the  circumstances,    this    is  a  debt    proveable    under 
the  commission."       Exparte    Isbester ^     1    Rose    20. 
1810. 

It  is  not  expressly  stated,  but  I  think  it  may  be  pre- 
sumed that  this  bill  was  merely  accommodation,  till  it 
came  into  the  hands  of  Isbester,  who  received  value  for 
it  from  M^CuUum.  If  Bell  bad  given  it  to  Isbester  for 
value,  then  I  see  no  reason  why  he  might  not  have 
recovered  upon  it  in  a  caurt  of  law  as  the  indor- 
see of  Bell.  The  words  "  pay  to  M'CuUum  or  order," 
were  not  written  by  Bell  or  by  his  authority,  and  there- 
fore 1  think  might  be  struck  out  without  affecting  the  va 
lidity  of  Beirs  blank  indorsemeot. 
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So  aiao  if  it  had  been  a  bill  for  Talue,  M^CaBum  opon 
receiving  back  the  value  from  Isbester,  might  h»ve  in- 
dorsed it  to  him,  and  then  he  might  have  recovered  as  the 
indorsee  of  M^Cullom.  In  these  two  ways  it  is  piobabk 
be  would  have  been  permitted  to  prove. 

But  if  it  were  all  accommodation,  when  Isbester  had 
paid  pack  the  4001.  every  party  was  just  as  they  were, 
and  Isbester  could  not  have  taken  a  dividend  under  any 
estate  without  being  guilty  of  a  firaad  very  like  to  tfatt 
of  obtaining  money  under  a  false  pretence. 

If  the  agent  or  die  receiver  of  an  estate  gives  a  bill  for 

a  debt  due  by  the  estate,  and  the  bill  is  dishonoured,  and 

the  creditor  to  whom  it  was  given  is  obliged  to  take  it 

back,  the  estate  of  the  principal  is  still  liable  to  the 

amount  of  the  debt.     Tempest  v.  Ordy  1  MwUoek^  89. 

Surety  nwy  Lord  Hard  wicke  decided  that  a  surety  may  prove  tke 

bSore"  mmU*  «^«»ces  he  has  been  put  to  by  being  sued  for  the  debt 

flioB.  ar  well  as  the  debt  itself;  and  he  said  Ih&te  was  bo  dii^ 

tinction  even  if  he  disputed  a  just  debt    Espatie  Mar* 

•haU,  1  Atk.  868. 

This,  I  conceive,  will  be  only|true  of  the  costs  incurred 
before  the  bankruptcy. 
Bat  not  interest     Where  a  surety  had  paid  the  debt  with  interest  after 
^ptey  makes  it  ^^  bankruptcy  of  the  principal  debtor.  Lord  Eldcm  de- 
eTen.  cided  that  he  could  not  now  prove  the  interest ;  obserr* 

ing,  *<  all  that  is  meant  by  the  act  is,  that  the  surety 
should  prove  as  the  principal  creditor,  but  notiiing  sab- 
sequent  to  the  bankruptcy."  Exparte  WUmmj  .137. 
1811. 

For  the  interest,  which  the  surety  is  obliged  to  pay 
after  the  bankrupt's  commission,  tiie  bankrupt  must  be 
still  liable  notwithstanding  his  certificate. 
A  lecond  ne-  The  plaintiff  accepted  a  biU  for  the  accommodatioD  of 
SSTTpL^  the  defendant,  for  2S41.  lis.  which  was  dishonoured, 
nentof  the  Afterwards  a  commission  issued  against  the  defendaat, 
^'*^  but  it  was  superseded. 

The  plaintiff  afterwards  accepted  another  bill  for  2S7L 
lis.  lOd.    This  was  given  for  the  purpose  off  taking  up 
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the  former  dishonoured  one,  with  the  addition  of  zn^ere«< 
and  stamp. 

Another  commission  of  bankrupt  issued  against  the 
defendant  upon  an  act  of  bankruptcy,  which  would  have 
supported  the  first ;  the  plaintiff  consequently  when  he 
gave  his  second  acceptance  had  notice  of  an  act  of  bank- 
mptcj  under  this  section. 

Lord  Ellenborough.  The  giving  of  the  second  accep* 
tance,  upon  the  new  bill  for  the  prior  debt,  did  not  dis- 
charge  the  original  debt,  for  which  the  plaintiff  had  be- 
come surety  before  the  act  of  bankruptcy :  in  paying 
that  second  bill,  the  plaintiff  was  only  paying  the  same 
debt,  which  he  was  liable  to  pay  as  surety  upon  the  first 
bill. 

Then  is  not  this  a  case  within  the  eighth  section  of  tha 
statute  referred  to,  by  which  the  surety  for  a  debt  prove- 
able  under  a  commission,  though  not  paid  by  him  till 
after  the  issuing  of  the  commission,  shall  stand  in  the 
place  of  the  original  creditor,  as  to  the  whole  of  the  debt 
80  paid.  Per  curiam^  Postea  to  the  defendant.  Sted* 
fMny.  Martinnant,  13  Easf,427.  1811. 

But  from  the  case,  Exparte  WiUon^  which  I  cited  just 
before,  it  is  quite  clear  that  tiie  plaintiff  ought  to  have 
had  a  verdict  and  judgment  for  the  interest  and  the 
price  of  the  stamp;  for  these  could  not  have  been 
proved  under  the  defendant's  commission ;  to  that 
amount  the  plaintiff  had  paid  money  for  the  use  of  the 
defendant,  which  could  not  have  been  proved  under  his 
Gommission. 

The  son  mortgaged  his  estate  for  money  lent  to  the  fa«  Amrety  by  a 
ther,  who  became  a  bankrupt.  noT^o^vewhL 

The  son's  estate  was  sold  to  discharge  the  debt.    Lord  H  **."  ? l***  ***• 
Thurlow  held  he  could  not  prove  under  his  father's  com- 
nissian,  it  being  a  debt  arising  after  the  commission. 
KiUear  v.  Raynes,   1  Bro.  384. 

But  he  would  clearly  now  be  admitted  as  a  surety  or 
person  liable. 

If  one  partner  mortgages  his  estate  for  money  lent  to  a  partner  mort- 

.,  *  -o^o  J  gasr*n|f  •• » •«- 

toe  partnersbipi  if  the  creditor  will  not  prove  under  the  carity  for  tiie 

ptrtntrtbip. 
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commission,  but  insists  upon  a  sale  of  the  mortgaged 
premises,  if  that  is  sufficient  to  pay  the  whole  debt,  thea 
I  should  not  doubt  but  the  chancellor  would  admit  the 
separate  creditors  by  force  of  the  49  Geo.  S.  c.  121.  s.  8. 
to  prove  the  debt  under  the  joint  estate.  Such  a  case 
has  frequently  existed  before  this  statute. 

But  if  he  had  advanced  so  much  money  to  the  partner* 
ship,  they  could  have  had  no  remedy  till  there  ¥ra5  a 
surplus  of  the  joint  estate. 

The  section  toys,  if  the  surety  has  paid  the  debt,  or 
any  part  thereof  in  discharge  of  the  whole  debt,  he  ^all 
have  the  remedies  under  the  statute  ;    but  till  the  debt  of 
the  creditor  is  wholly  discharged,  the  surety  can  have  no 
relief  within  the  statute, 
will  no^Tecei'e      ^^  *^®  Creditor  would  not  receive  the  debt  from  the 
tbe  debt  from    surety,  SO  as  to  enable  him  to  prove  in  time  to  receive  a 
he  on^ht  to      dividend,  I  should  think  the  chancellor,  upon  a  petition, 
proceed.  j^^^j  ^^  affidavit  of  the  debt  and  a  tender,   and  upon 

payment  of  the  money  into  court,    would  direct  the 
commissioners  to  receive  the  surety's  proof,    and  the 
assignees  to  pay  him  the  dividend  upon  such  proof.    If 
the  surety  does  not  adopt  such  a  measure   before  tbe 
bankrupt's  effects  are  divided,  he  will  lose  the  benefit  of 
a  dividend ;  and  by  the  statute  the  bankrupt  will  be  dis- 
charged  from  the  debt.      Under  such  circumstances  I 
should  think  it  would  be  proper  for  the  commi&sioners  to 
permit  the  surety  to  claim  till  he  has  had  an  opportu- 
nity to  pay  the  debt,  or  to  obtain  the  aid  of  the  lord 
chancellor. 
A  bond  for  the       Where  one  joins  in  a  bond  as  a  surety  for  the  due  per* 
conditions  for-  formaoce  by  .the  principal  of  certain  conditions  specified 
fcited,  after      jq  the  bond,  and  there  is  no  forfeiture  till  after  the  bank- 
caoiiot  be        ruptcy  of  the  surety,  it  cannot  be  proved  under  his  ooa* 
proved.  mission ;  and  if  he  is  sued  for  it,  he  cannot  plead  his 

bankruptcy  having  obtained  his  certificate  in  bar.     Alsop 
v.  PricCy  Doug.  166.  1779.  . 

In  this  case  there  was  no  debt  due  from  tbe  principal  at 
the  time  of  the  surety's  bankruptcy,  and  therefore  no 
debt  due  from  the  surety. 
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Lord  Rosslyn  from  communications  with  some  persons  A  WU  paid  for 
in  trade,  was  inclined  to  admit  a  person,  who  had  paid  ^he  drawer, 
a  bill  for  the  honour  of  the  drawer,  to  prove  against  the 
acceptor's  estate,  what  he  could  not  t-ecover  from  the 
drawer,  although  the  acceptor  had  no  effects,  and  had 
accepted  merely  for  the  accommodation  of  the  drawer. 
Exparte  Wackerbarthy  6  Ves,  674.  1800. 

Lord  Erskine  afterwards  disapproved  of  that  case,  and 
held,  that  a  person  who  pays  for  the  honour  of  the  drawer, 
could  not  have  a  stronger  title  than  the  drawer  him- 
self, and  therefore  could  prove  nothing  under  the  estate 
of  an  acceptor  for  accommodation.  Exparte  Lambert^ 
13  Ves.  175.  1806. 

Surely  this  must  be  the  good  sense  and  the  good  law 
of  the  case.  Infinite  confusion  has  been  introduced  into 
the  system  of  the  English  law  by  judges  not  relying  upon 
themselves,  but  by  consulting  merchants,  and  flattering 
them  with  their  superior  knowledge  of  it.  Cuilibet  in 
9ua  arte  credendum  est 

Lord  Thurlow  said,  "  I  have  before  decided  that  the  ^otice  of  tke 

'  diabonoiir  of 

doctrine  of  notice,  which  holds  amongst  solvent  persons,  bills, 
does  not  apply  as  between  bankrupt's  estates."    Exparte 
Smith,  3  Bro.  8.  1789. 

There  must  have  been  some  confusion  in  this,  there  is 
just  the  same  necessity  to  give  notice  to  a  drawer,  who  is 
a  bankrupt,  of  the  non-payment  by  the  acceptor,  as  if 
be  were  solvent;  for  he  and  his  assignees  might  take  the 
same  steps  to  procure  payment  as  the  drawer  would  have 
done  for  himself. 

Lord  Ellenborough  and  the  court  of  King's  Bench  have 
held  that  notice  of  non-payment  by  the  drawee  to  the 
drawer  is  necessary,  though  the  drawee  is  a  bankrupt ; 
Thackeray  V.  Blackett,  3  Cowp.  164.  1812.  The  neces- 
sity is  Dot  so  apparent  in  that  case  as  in  the  other. 

If  the  acceptor  has  no  effects,  no  notice  is  necessary, 
because  it  would  be  of  no  benefit  to  the  drawer.  Upon 
bills  of  exchange  the  law  is  the  same  in  general  uoder  a 
<^inmission  as  in  an  action. 
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Cflrts  of  proteit  Lord  Hardwicke  decided  that  the  cdsts  of  fhe  protest 
•Jiftogv.  "  arisen  before  the  commission  shonld  be  proved,  but  no 
part  of  the  costs  arisen  afterwards.  Anon.  1  Ati.  140. 
1764. 

Lord  Thurlow  held  the  same  in  Ejpparte  JfoorCj  2  Bro. 
597.  1789. 

The  first  case  I  find  upon  re-exchange  is  the  fol- 
lowing: 

Francis,  a  merchant  in  Philadelphia,  having  shipped  a 
large  quantity  of  wheat  for  Hagen  in  London,  drew  upon 
him,  according  to  his  direction,  bills  to  a  great  amount 
Before  most  of  them  were  due,  Hagen  became  a  bankrupt, 
and  the  bills  were  returned  protested.  By  the  law  then  in 
force  in  Philadelphia,  the  drawer  of  a  biU  upon  any  per- 
son in  Europe,  if  it  was  returned  dishonoured  and  pro- 
tested, should  discharge  the  contents  with  an  advance  of 
201.  per  cent,  for  the  damage  thereof.  Francis  applied  by 
petition  to  the  chancellor.  Lord  Camden,  to  prove  not  only 
the  amount  of  the  bills,  but  the  20  per  cent,  amounting 
to  64001.  which  he  insisted  he  had  paid  or  was  liable  to 
pay. 

Lord  Camden  directed  from  the  importance  of  the  case 
a  bill  to  be  filed. 

I  think  it  proper  to  state  his  judgment  at  length. 

Lord  Camden,  chancellor.  This  is  a  question  of  im- 
portance to  the  parties,  and  of  some  difficulty.  Hagen 
writes  for  com,  and  directs  his  correspondent  to  draw  for 
payment.  The  question,  whether  he  shall  be  permitted 
to  prove  the  20  per  cent  to  be  added  to  the  proof  of  the 
debt?  depends  on  whether  it  is  to  be  considered  as 
part  of  the  original  debt,  or  a  separate  transaction 
from  it. 

The  20  per  cent,  is  a  liquidated  thing,  and  therefore 
differs  from  the  case  of  re-exchange.  The  reason  of  not 
admitting  proof  of  the  difference  upon  re^exchange  is, 
because  it  is  uncertain  damage,  which  cannot  be  proved: 
for  nothing  but  debt,  a  certain  thing,  can  be  proved.    If 
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the  damage  were  to  be  ascertained  after  commission,  it 
woold  waste  great  part  of  the  effects ;  and  therefore  not 
permitted. 

The  next  question  is,  whether  it  is  part  of  the  original 
debt 

The  nature  of  the  engagement  is,  to  pay  the  bills  or  the 
SO  per  cent  the  consequential  damages,  according  to  the 
law  of  Pensylvania,  the  same  as  if  it  had  been  bj  express 
stipulatioii.  Ever  J  body  must  take  cognisance  of  the 
laws  of  that  country  where  he  corresponds  and  has  deal- 
ing, otherwise  there  would  be  an  end  of  trade.  The  mo- 
ment he  became  a  bankrupt  he  puts  himself  into  a  situa- 
tion incapable  of  paying  the  bills ;  and  in  the  same  instant 
this  debt  accrued. 

Suppose  it  not  strictly  due  at  the  moment  of  the  bank- 
ruptcy, yet  it  connects  itself  with  the  original  debt  The 
two  cases,  Exparte  Todd^  and  Macarty  y.  Barrow^  i 
Slra.  cited  by  Mr.  Yorke,  are  strong'authorities ;  the  lat^ 
ter  is  iu  point  The  20  per  cent  is  part  of  the  original 
contract  If  the  plaintiff  cannot  recover  under  the  com<- 
mission,  he  never  can ;  for  it  would  be  discharged  by  die  * 
certificate  of  the  bfmkrupt  As  to  the  cases  upon  contin- 
gent interest,  the  question  was  the  same  in  all,  whether  a 
debt  before  the  commission  or  not?  The  stat  Geo.  1. 
was  made  to  let  in  creditors  as  present  creditors,  who  had 
BO  right  of  payment  till  a  future  day.  As  to  the  postage 
of  letters,  &c.  they  are  certainly  comprized  in  the  80  per 
cent    Francte  v.  Ructer,  Amb.  672.  1768. 

I  have  stated  Lord  Camden's  words  at  length,  because 
I  do  not  think  that  any  part  of  the  judgment  will  bear 
examination,  and  therefore  I  cannot  think  it  will  be 
Adopted  by  any  chancellor  or  court  of  law  in  future.  The 
bills  were  protested  after  the  drawer's  bankruptcy ;  the 
costs  therefore  of  the  protest  could  not  be  proved,  and 
turely  this  20  per  cent  if  it  were  ever  a  debt  against 
the  acceptor  in  England,  arose  entirely  after  his  bank- 
niptcy.  There  is  no  evidence  of  any  agreement  on  the 
part  of  the  bankrupt,  or  of  bis  knowledge  of  the  law  of 
Philadelphia. 
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Tbe  whole  is  an  extraordinary  proceeding,  viz.  a  bill 
filed  to  ascertain  whether  a  debt  could  be  proved  before 
the  commissioners. 

Lord  Rosslyn  has  well  said,  that  the  court  of  Chancer  j 
(or  the  court  of  Exchequer)  in  such  cases  has  no  more 
jurisdiction  than  the  court  of  King's  Bench.  See  ante, 
p.  17.  It  is  not  said  who  were  the  defendants,  but  I 
presume  they  were  the  assignees  of  the  bankrupt 

I  apprehend  the  following  case  is  founded  in  better  law 
as  decided  by  the  court  of  King's  Bench. 

Upon  a  motion  to  refer  it  to  the  master  to  tax  principal, 
interest  and  costs  upon  a  bill  of  exchange ;  the  bill  was 
drawn  in  Scotland,  and  was  accepted  by  the  defendant 
in  England,  but  not  paid ;  and  it  was  prayed  that  the 
master  should  be  directed  to  allow  re-exchange ;  but 
the  court  were  clearly  of  opinion  that  this  could  not  be 
allowed  against  an  acceptor  here,  who  by  his  acceptance 
only  charges  himself  with  a  liability  to  pay  according  to 
the  law  of  this  country  ;  and  if  he  do  not  pay,  the 
holder  has  his  remedy  over  against  the  drawer.  The 
court  would  not,  they  said,  refer  it  to  the  master  to  try 
foreign  customs  and  facts,  but  only  to  compute  what 
was  due  upon  the  bill  itself.  They  therefore  granted 
the  motion  in  the  common  form.  Napier  v.  Schneider, 
\2  East.  ^20.  1810. 

Lord  Ellenborough  held  the  same  at  nisi  prius  in 
Woolsey  v.  Cratrfordy  2  Camp.  445. 

It  will  therefore  follow. that  re-exchange  can  never  be 
proved  under  the  acceptor's  commission. 

But  the  re-exchange  being  paid  by  the  holder  of  a  bill, 
he  may  recover  it  from  the  drawer ;  and  if  he  has  paid  it 
before  his  bankruptcy,  he  may  prove  it  under  his  com* 
mission.' 

liibie  for"i«  ^^  ^*  wishing  to  pay  a  debt  at  Leghorn,  obtains  a  bill 
re-exchaiis^c.  from  a  drawer  here  upon  some  person  at  Leghorn,  for 
which  we  will  suppose  he  gives  1001.  he  then  remits  it 
to  B.  his  creditor,  but  it  is  dishonoured  by  the  drawee ; 
but  before  the  time  it  was  due,  or  could  be  protested  for 
non-payment,  the  course  of  exchange  had  so  varied,  jthat 
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the  debt  due  to  B.  was  worth  1501.  in  England ;  B.  there- 
fore re-draws  upon  A.  to  that  amount.  That  sum  1501. 
iDclading  the  amount  of  the  former  bill,  and  the  re-ex- 
change, viz.  601.  maybe  recovered.  For  at  that  time  A. 
must  have  paid  1501.  for  a  good  bill  to  have  paid  the  same 
debt. 

Where  a  bill  was  drawn  hj  Simeon  in  London,  for  6031. 
upon  Boyd  and  Co.  in  Paris,  payable  to  the  order  of 
Mellish  and  Co.  who  indorsed  it  to  Jesset  and  Co.  at 
Amsterdam,  but  this  bill  on  account  of  the  French  revo- 
lution was  dishonoured  at  Paris:  and  from  the  variation 
of  the  exchange,  Jesset  and  Co.  drew  a  bill  on  Mellish 
and  Co.  for  9131.  It  was  decided  by  Chief  Justice 
Eyre,  and  the  court  of  Common  Pleas,  that  Mel- 
lish and  Co.  might  recover  that  sum  from  the  drawer 
Simeon. 

Mr.  J.  BuUer's  observations  were  nearly  the  same  as 
those  of  Chief  Justice  Eyre.  He  said.  What  is  the  en- 
gagement of  a  drawer  of  the  bill  of  exchange  .>  He  un- 
dertakes that  the  bill  should  be  paid  when  due.  If  it  be 
not  paid,  it  is  not  necessary  for  the  holder  to  inquire  for 
what  reason  it  is  not  paid ;  and  if  the  holder  has  been 
guilty  of  no  default,  the  drawer  is  answerable  for  the 
amount  of  the  bill ;  and  if  he  is  liable  for  the  bill  he  must 
also  be  liable  for  the  re-exchange,  which  is  a  consequence 
of  the  bill  not  being  paid.  Mellish  v.  Simeon^  2  Hen.  Bl. 
878.  1794. 

Such  re-exchange  has  been  permitted  to  be  proved  ui^- 
der  the  drawer's  commission.  Exparte  Hoffman^  Cooke 
186. 

But  in  such  cases  I  conceive  it  ought  not  to  be  permitted  '*  o«ffhtnotto 
to  be  proved,  unless  it  was  actually  paid  before  the  com-  less  paid  bdbra 
mission  of  the  drawer.  *!*•  commii- 

ftlOD. 

The  liability  to  pay  by  the  acceptance  of  the  re-draft, 
would  not  constitute  a  debt  proveable  under  the  commis- 
sion. But  the  amount  of  the  original  bill  would  be  prove- 
able as  the  amount  of  any  dishonoured  bill  for  which 
Talae  was  given,  and  the  bankrupt  in  that  case  would 
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remain  liable  for  the  ve-exobaiige,  aotwitlistaiidiBg  Int 

certificate. 

^ated  aftfTit  it     I'  ^  ^iU  i*  negociated  after  it  is  doe,  the  iadofsee  takes 

dne,  tnbject  to  it  subject  to  the  samc  equities  or  legal  objectioas  that  the 

jectioiu^ai  in    acceptor  could  have  set  up  against  the  indorser.     TUi 

the  bands  of     ^as  been  strongly  so  expressed  by  Lord  EUenborongh  at 

oner,    ^f^  j^^^^    He  has  said,  after  a  bill  or  note  is  due  it  be> 

comes  disgraced  to  the  indorsee,  and  it  is  his  duty  to  make 

enquiries  concerning  it*    If  he  takes  it,  though  he  gives 

a  full  consideration  for  it,  he  takes  it  on  the  credit  of  the 

indorser,  and  subject  to  all  the  equities'  with  which  it 

may  be  incumbered. 

Ttiat  was  an  action  against  the  acceptor  of  an  accom- 
modation bill  by  the  plaintiff,  who  had  given  value  for  it 
after  it  was  due,  no  value  having  been  received  by  aaj 
party  till  then.  Lord  EUenborough  directed  the  jury  to 
find  for  the  defendant  TiiMonv.  Francis^  1  Camp.  19. 
1807. 

But  the  court  of  Common  Pleas  have  lately  decided 
that  that  is  not  a  good  defence.  That  the  acceptance  for 
the  accommodation  of  the  drawer,  amounts  only  to  an 
undertaking  to  lend  him  so  much  money,  and  it  is  inma* 
terial  whether  the  drawer  obtains  the  money  before  the 
bill  is  due  or  afterwards.    Charles  v.  Marmten^  I  Taunt. 

The  acceptance  is  certainly  intended  to  produce  the 
effect  of  a  friendly  temporary  loan ;  but  a  man  may  un- 
dertake  to  lend  his  friend  a  sura  of  money  at  the 
end  of  two  months,  to  whom  it  might  be  very  incon- 
venient to  lend  him  the  same  sum  at  the  end  of  two  years. 
That  surely  is  contrary  to  the  nature  of  the  engagement. 
If  that  case  remains  as  law,  the  acceptor  of  an  accom- 
modation bill  may  be  called  upon  at  a  moment's  warn- 
ing to  pay  it  at  any  time  within  six  years  after  it  is 
due. 

There  being  these  contradictory  authorities  upon  the 
point,  in  such  a  case  in  bankruptcy,  I  should  reject  the 
proof  of  the  bill,  and  leave  the  party  to  establish  his 
right  to  prove,  if  he  can,  by  a  petition  to  the  chancellor. 
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Where  a  dividend  is  ordered,  it  is  the  same  as  payment  An  order  of 
to  the  creditor,  who  has  proved  his  debt;    for  the  chan-  tame  m  ykj- 
cellor  upon  his  petition  will  order  it  to  be  paid  to  him.  He  ""•"**• 
must  therefore  prove  the  remainder  only  against  any  other 
party,  as  upon  a  bill  of  exchange,  where  the  whole  might 
be  proved  under  the  commission  of  every  party  liable* 
Exparte  Leers,  6  Ves.  644.  1802. 

This  case  has  occurred  within  my  experience,  as  a 
commissioner. 

A  party  sent  a  deposition  out  of  the  country  swearing 
to  bis  whole  debt,  but  between  the  day  when  the  depo- 
sition was  sworn,  and  the  day  on  which  it  was  exhibited, 
a  dividend  had  been  ordered  upon  his  proof  in  another 
commission.  I  thought  he  could  not  be  in  a  better  situ- 
ation by  his  absence  than  if  he  had  been  present  and  had 
sworn  to  his  debt;  we  therefore  admitted  it  only  for  the 
remainder,  having  deducted  the  dividend,  leaving  it 
to  him  to  appeal  against  our  decision,  if  he  thought  it 
wrong. 

A  rule  nisi  was  obtained  for  discharging  the  defendant  If  &  creditor 
out  of  custody  on  filing  common  bail  upon  an  affidavit,  .^t^after- 
which  stated,  that  the  defendant  being  indebted  to   the  ^»»'^»  P*y»» 
plaintiff  in  15001.  accepted  three  bills  of  exchange  of  meat  Uw. 
5001.  each,  drawn  on  him  by  the  plaintiff  to  his  own 
order. 

The  defendant  afterwards  became  bankrupt,  and  the 
holders  of  the  bills  proved  them  under  the  defendant's 
commission.  The  plaintiff,  in  answer,  made  an  affidavit 
that  he  had  been  obliged  since  they  were  proved  to  pay 
the  amount  to  the  holders,  who  had  consented  their  proofs 
should  be  expunged. 

The  court  of  King's  Bench  held,  that  there  was  no- 
thing in  49  Geo.  S.  c.  121.  s.  8,  that  compelled  a  person 
liable  to  pay  to  stand  in  the  place  of  the  person  who  had 
proved.  That  such  proof  did  not  affect  the  right  of 
third  persons.     Mead  v.  Braham,  3  Mau.  and  Selw.  91.  The  hoiden  of 

\^\A  bills  hare  no 

lien  upon  the 

Bracken  and  Co.  drew  bills  upon  Brickwood  and  Co.  ■ecuritie*  dc- 
to  the  amount  of  24,0001.  The'l^tepiSj 

by  the  drawer. 
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Each  house  became  bankrupt. 

Brick  wood  and  Co.  had  in  their  hands  at  the  time  of 
(heir  bankruptcy,  cash^  short  bills,  and  the  deposit  of 
title  deeds  of  an  estate  belonging  to  Bracken  and  Co. 

Lord  Eldonheld,  that  the  bill-holders  had  no  lien  upon 
this  property  in  the  hands  of  Brickwood  and  Co. 

The  liability  of  Brickwood  and  Co.  must  have  been 
exonerated  from  this  property,  and  then  the  residue  would 
have  been  restored  to  Bracken  and  Co.  and  their  bank- 
ruptcy made  no  diflTerence.  Exparte  fVaringy  and  JE*- 
parte  Inglis,  2  Rose,  182.  1814. 

In  the  above  case  the  following  case  was  cited,  vix. 
that  a  bond  creditor  shall,  in  this  court,  have  the  benefit 
of  all  counter-bonds  or  collateral  security  given  by  the 
principal  to  the  surety.  As  if  A.  owes  B.  money,  and 
he  and  C.  are  bound  for  it,  and  A.  gives  C.  a  mortgage 
or  bond  to  indemnify  him,  B.  shall  have  the  benefit  of  it 
to  recover  his  debt.  Maure  v.  Harrison^  M.  16P2.  1 
Eg.  Ca,  Abr, 

Lord  Eldon  observed,  that  ^^  he  had  never  heard  fliis 
relied  on  as  a  governing  case." 

There  seems  to  be  no  reason  to  transfer  C.'s  security 
or  inducement  to  become  surety  to  B.  B.  has  all  the 
security  without  it  that  he  sought  or  bargained  for. 


49  Geo.  3.  c.  121.  s.  9. 

Debtinot  And  be  it    further  enacted  by  the  authority  afore* 

Sme  of^tfae  *^*  ^^^»  ^^^  ^^^  *^^  every  person  and  persons,  who  have 
bankruptcy  given  Credit,  or  shall  at  any  time  hereafter  give  credit  to 
dedurtiDff  a*  '  ^^7  person  or  persons,  who  is,  or  are,  or  shall  become 
rebate  of  in-  a  bankrupt  or  bankrupts  upon  good  and  valuable  consi- 
ce'nt.  in  En^-  deration,  bona  fide  for  any  money  whatsoever,  which  is, 
laud,  and  6  per  qj.  ghaU  not  be   due  or  payable  at  or  before  the  time  of 

cent,  in  Ire-  ^   '^ 

land.  such  persons  becoming  bankrupt,  shall   be  admitted  to 

prove  such  their  debts  in  like  manner  as  if  the  same  were 
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payable  presently  or  not  at  a  future  day,  and  shall  be  en- 
titled to,  and  shall  have  and  receive  proportional  dividends 
of  such  bankrupt's  estate  equally  with  the  other  credi- 
tors of  such  bankrupt,  deducting  only  thereout  a  rebate 
of  interest  for  what  they  shall  so  receive,  at  the  rate  of 
five  pounds  per  centum  per  annum  under  commissions 
which  have  issued  or  shall  issue  in  England,  and  at  the 
rate  of  six  pounds  per  centum  per  annum  under  commis- 
sions which  have  issued  or  shall  issue  in  Ireland, 
to  be  computed  from  the  actual  payment  thereof  to  the 
time  such  debts  would  become  payable  according  to  the 
terms  upon  which  the  same  were  contracted. 


It  having  been  decided  in  the  ca$e  of  Parslow  v.  Dear-- 
love^  4  East^  438,  that  the  7  Geo.  1 .  applied  only  when 
credit  was  given  to  a  future  day  by  a  written  security, 
this  section  was  intended  to  extend  to  cases,  where  the 
credit  was  given  to  a  certain  future  day  by  a  parol 
agreement. 

By  the  5  Geo.  2.  c.  30.  s.  22.  creditors  by  such  a  writ-  Sadicrediton 
ten  security  may  sue  out  a  commission :  but  such  a  power  ^^"j^^'i^Jn  * 
is  not  given  to  this  class  of  creditors  by  this  section. 

They  clearly  cannot  sue  out  a  commission. 

It  is  also  a  great  defect  both  in  this  section,  and  in  the 
last  section,  which  enables  sureties  to  prove  where  they 
could  not  prove  before,  and  also  in  section  17,  which 
enables  many  annuity  creditors  to  prove,  that  some  ge- 
neral words  were  not  added,  viz.  that  they  should  be 
considered  as  creditors  to  all  intents  and  purposes.  Such 
words  are  used  in  the  46  Geo.  3.  c.  135.  s.  2,  which  ena- 
bles creditors  whose  debts  were  contracted  after  the  a^t 
of  bankruptcy  to  prove. 

The  7  Geo.  1.  enables  creditors  to  prove  wJio  had  writ- 
ten  securities  payable  at  a  future  day.  It  expressly  dis- 
charges the  bankrupt  from  such  debts  by  his  certificate : 
though  it  omits  to  say  that  such  a  creditor  shall  sign  the 
certificate,  or  vote  in  the  choice  of  assignees,  that  defect 
is  afterwards  supplied  by  the  5  Geo.  2.  c.  SO,  which  ena^ 

VOL  IT.  F  P 
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bles  all  creditors,  who  have  proved,  to  exercise  those 
rights.  By  section  17  of  this  statute,  I  should  think  thej 
may  sign  the  certificate ;  but  I  cannot  find  any  reason  to 
enable  them  to  vote  in  the  choice  of  assignees,  or  to 
have  the  benefit  of  &  set-off,  except  that  it  must  be  pre- 
sumed that  by  the  liberty  to  prove  every  right  of  a  creditor 
proving  was  intended  to  be  added. 
Exrcutory  Under  this  hand,  I  shall  consider  executory  contracts, 

not  be  proved.  ^^  Contracts  subsisting  at  the  time  of  the  bankruptcy. 
This  subject  has  not  yet  undergone  investigation  under 
any  bankrupt  case. 

In  the  case  of  Pcnrslow  v.  DeartovCy  it  was  argued  that 
the  debt  being  payable  at  a  future  day  could  be  proved 
under  the  7  Geo.  1.  c.  31,  though  there  was  no  written 
engagement. 

But  Lord  Ellenborough  and  the  court  were  clearly  of 
opinion  that  that  statute  was  confined  to  written  secori- 
ties.  In  consequence  of  that  decision  the  inference  is 
drawn  that  the  debt  accruing  in  that '  case  might  now  be 
proved.     But  that  inference  I  conceive  is  fallacious. 

The  only  case  I  find  upon  the  subject  is,  Exparte  Ik 
East  India  Company. 

A  trader  contracted  with  the  company  at  one  of  their 
sales  for  the  purchase  of  a  parcel  of  East-India  goods,  to 
be  paid  for  at  a  future  day,  and  before  the  day  of  pay- 
ment  he  became  a  bankrupt 

Lord  King  said,  this  is  not  within  the  statute  of  7  Geo. 
1 .  c.  31 .  because  the  goods  were  not  delivered.  8  P.  Wm9> 
396.  1726. 

Here  we  see  a  principle  for  the  construction  of  the 
7  Geo.  1.  c.  31.  and  this  section.  The  goods  or  money 
must  be  completely  delivered  on  one  side  before  tbe 
bankruptcy,  for  which  credit  is  given  to  a  future  day. 

Lord  Ellenborough  had  clearly  this  disfiaction  impress- 
ed on  his  mind  in  Farslow  v.  Dearlove,  which  I  shall 
state  again. 

It  was  an  action  by  a  school-master,  against  the  defen- 
dant, who  pleaded   his   bankruptcy.     It  appeared  that 
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the  plaintiff  was  to  educate  and  board  the  defendant's 
children  for  a  certain  sumi  to  be  paid  everj  half  year. 
The  defendant  became  a  bankrupt  before  the  end  of  the 
half  year.  The  question  was,  whether  this  was  a  debt^ 
which  could  have  been  proved  under  the  defendant's 
commission. 

Lord  EUenboroughy  after  stating  that  the  7  Geo.  I.  was 
confined  to  written  securities,  observed  that  the  question 
is  whether  this  can  be  considered  as  a  debt  due  at 
the  time  of  the  bankruptcy ;  in  other  words,  whether 
under  a  contract  to  pay  a  certain  sum  half  yearly,  the 
money  can  be  said  to  be  due  before  the  end  of  the  half 
year. 

This  is  nothing  like  a  debitum  in  pruBsenti.  It  would 
depend  Upon  the  due  performance  of  the  engagement  on 
the  part  of  the  school-master. 

It  was  a  eubsisting  contrcu:t  at  the  time  of  the  bank* 
raptcy.     Paralaw  v.  Dearlovej  4  Efiat  434.  1804. 

Here  Lord  EUenborough  calls  it  a  stibaisting  contract  Eiecotorjcon- 
that  is,  an  incomplete  or  executory  contract,  upon  which  ^'^^ 
no  action  of  any  kind  could  have  been  brought  at  the 
time  of  the  bankruptcy. 

This  case  occurred.  The  bankrupt  had  hired  a  car-  ' 
riage  for  a  year  at  a  certain  sum ;  he  became  a  bankrupt 
within  the  year,  the  assignees  and  creditors  consented 
that  the  coach-maker  should  take  his  carriage  back,  and 
that  he  should  prove  in  proportion  for  the  time  the 
bankrupt  bad  used  the  carriage  ;  but  I  was  confidently 
of  opinion,  that  it  was  a  contract  not  affected  by  the 
bankruptcy,  unless  the  assignees  had  claimed  the  be- 
nefit of  it,  and  then  they  must  have  paid  for  the  whole 
year ;  if  they  did  not  assume  it,  the  bankrupt  would  be 
liable  for  the  whole  year.  There  could  be  no  apportion-  - 
ment 

The  case  also  more  frequently  happens  where  a  tra- 
der rents  a  house  or  land,  and  becomes  a  bankrupt  be- 
fore the  end  of  th^  year  or  half  year,  when  the  rent 
would  be  due.    There  can  be  no  apportionment    If 

V  p  2 
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the  assignees  take  the  lease  or  premises^  they  mast 
pay  ^he  whole  rent  for  that  year  or  half  year.  If  tbejr 
do  not,  the  bankrapt  must  be  personally  liable  for  that 
year  or  half  year.  This  frequently  happens,  yet  then 
is  no  decision  upon  the  subject.  See  section  19  of  this 
statute. 


49  Geo.  3.  €.  121.  s.  10. 

In  Bctioiit  by        And  be  it  further  enacted  by  the  authority  afor^ 
^mS^on''*'  »>d,  that  from  and  after  the  passing  of  this  act,  in  any 
ana  proceed,    actiou  uow  brought  or  hereafter  to  be  brought  bj  or 
•afficlcDt  ew-    against  any  assignee  of  any  bankrupt,  the  commission  of 
deDce  of  the     bankrupt,   and  the   proceedings  of  the  commissionefs 
creditor's  debt   under  the  same,  shall  be  evidence  to  be  received  of  the 
Md  !!^1 1?"*'"'  petitioning  creditor's  debt,  and  of  the  trading  and  bank- 
bankruptcy,      ruptcy  of  such  bankrupt,  unless  the  other  party  in  such 
^?J^j^J^*"^  action  shall,  if  defendant,  at  or  before  the  time  of  his 
those  matten    pleading  to  such  actiou,  and  if   plaintiff,    before  issoe 
piTted.  ^  ^    joined  in  such  action,  give  notice  in  writing  to  such  as* 
signee  that  he  intends  to  dispute  such  matters  or  any  of 
them:  and  where  such  notice  shall  have  been  given,  if 
such  assignee  shall  at  the  trial  prove  the  matter  so  dis- 
puted, or  the  other  party  shall  at  the  trial  admit  the  same, 
the  judge  before  whom  the  cause  shall  be  tried  shall  if  he 
shall  see  fit,  grant  a  certificate  that  such  proof  or  ad- 
mission was  made  upon  such  trial,    and  such  assignee 
^all  be  entitled  to  the  costs,  to  be  taxed  by  the  proper 
officer,  occasioned  by  such  notice ;  and  such  costs  shall 
in  case  the  assignees  shall  obtain  a  verdict,  be  added  U> 
his  costs ;  and  if  the  other  party  shall  obtain  a  verdict, 
shall  be  set  off  or  deducted  from   the  costs,  which  sncb 
,other  party  would  otherwise  be  entitled  to  receive  ftom 
such  assignee. 


If  no  notice  is  given  that  the  petitioning  creditor's  debt 
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« 

tk6  tradings  or  the  act  of  bankruptcy,  will  be  disputed, 
or  an  J  of  them,  then  the  commission  and  the  proceedings 
under  it  will  be  conclusive  evidence  of  each  of  these :  the 
depositions  of  them  taken  by  the  commissioners  are  per- 
fectly immaterial. 

The  statute  has  not  said  that  the  proofs  of  the  debt, 
act  of  bankruptcy,  and  trading,  entered  upon  the  pro- 
ceedings, shall  be  the  evidence  of  each  respectively,  but 
that  the  proceedings  by  the  commissioners  shall  be  evi- 
dence. 

So  where  no  notice  was  given,  the  plaintifRs  put  in  the  Commission 
commission  and  the  proceedings,  as  conclusive  evidence  fng.  conciusire 
of  the  act  of  bankruptcy,  trading,  and   petitioning  ere-  c?idcnce. 
ditor's  debt.    The  defendant  proposed  to  call  a  witness 
to  disprove  the  debt  of  the  petitioning  creditor  as  it  8to6d 
upon  the  proceedings.     But  Chief  Justice  Mansfield  held 
that  that  could  not  be  done;  that  the  commission  and 
the  proceedings  under  it  were    conclusive    evidence. 
Humphries  V.  Coggan,  at  the  sittings  at  Guildhall,  1812. 
I  Jl(m  226. 

The  words  certainly  justify  that  construction  ;  but  it 
is  doubtful  whether  that  was  intended :  if  it  were,  it 
would  have  been  more  simple  to  have  said,  the  commis- 
sion and  the  assignment,  where  there  was  no  notice, 
should  be  evidence  of  the  petitioning  creditor's  debt,  the 
act  of  bankruptcy,  and  the  trading. 

The  statute  says,  the  notice  must  be  given  at  or  before  when  the 
the  time  of  pleading ;  but  if  no  such  notice  is  given  before  ^^^.t  ""*^ '" 
the  delivery  of  the  plea,  the  court  will  give  leave  to 
withdraw  the  plea,  and  to  plead  again  with  such  notice. 
Radmore  v.  Goulds  1  Wightw.  80.  Rose  122. 

Lord  Ellenborough  has  held,  that  it  is  suiBcient  to 
shew  that  papers  produced  are  the  proceedings  under  the 
commission,  that  they  were  received  from  the  custody 
of  the  solicitor  to  the  commission,  or  to  prove  the 
hand-writing  of  one  of  the  commissioners  before  whom 
^^J  appear  to  have  been  taken.  CoUinson  v.  HiUear^ 
3  Camp.  30. 
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Where  there  it 
no  notice  giren 
that  the  act 
of  bankruptcy, 
&c.will  bedis. 
pntedjthedepo- 
■itions  in  the 
proceeding* 
must  be  read, 
and  may  be 
answered  by 
living  witnei- 
■es. 


Where  the  defendant  had  given  no  notice  tliat  he  ia- 
tended  to  dispute  the  petitioning  ereditor'a  debt,  tradiog 
or  the  act  of  bankruptcy,  the  deposition  made  before  the 
.  commissionerg  was  put  in  and  read,  which  stated  tbtt 
the  three  partners,  who  carried  on  a  banking  concern  at 
CoUumpton,  on  or  about  the  29th  of  May,  1818,  had  ab- 
sented themselves  from  the  banking-house  in  CoUumptoo, 
shut  up  the  same,  and  stopped  payment,  for  the  pnrpost 
of  delaying  their  creditors. 

It  was  proved  by  the  defendant  that  E.  Chambers  wai 
the  only  partner  who  resided  at  Collumpton,  and  HaX  the 
other  two  resided,  one  in  London,  and  the  other  at  a  eon* 
stderable  distance. 

Verdict  for  the  plaintiff. 

But  the  court  of  King's  Bench  granted  a  new  trial, 
because  this  was  the  act  of  bankruptcy  of  one  partoer 
only;  and  they  held,  that  the  proceedings  under  the 
commission  shall  be  evidence  to  be  received  of  the  debt, 
trading,  and  bankruptcy,  but,  like  all  o&er  evidence,  ii 
liable  to  be  controverted  by  evidence  produced  on  fte 
other  side.  MilU  v.  fiennef,  8  Mau.  and  Sehe.  SS6. 
1814. 

It  has  been  held  at  Nisi  Prius,  by  Sir  James  Mansfield, 
that  they  were  conclusive.    See  ante  437. 

It  had  also  been  held  by  Lord  Ellenborough  tbey  were 
not  conclusive.     EUis  v.  Shirley^  9  Camp-  484. 

The  words  of  the  statute  admit  of  three  constmctioas, 
vis. 

1 .  That  the  commission  with  flie  proceedings,  being 
proved  to  be  the  proceedings  of  the  commissioners,  shall 
be  full  proof  without  readmg  them,  so  that  the  plaintiff 
need  only  proceed  to  the  proof  of  the  execution  of  the 
assignment. 

8.  That  they  shall  be  produced,  and  the  depositioiis 
read,  so  that  the  jury,  under  the  direction  of  the  judge, 
may  consider,  f^om  the  facts  stated,  whether  the  com- 
missioners have  drawn  a  right  conclusion. 

S.  That  they  may  be  so  read,  and  may  be  answered  bj 
parol  evidence  on  the  part  of  the  defendant. 
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It  18  difficult  to  say  which  of  these  meanings  was  in 
the  minds  of  the  composers  of  the  statute. 

The  first  is  the  obvious  construction,  because  the  com- 
mission was  always  produced  before  this  statute,  and 
here,  with  the  proceedings,  it  is  to  be  evidence  of  the 
debt,  trading,  and  bankruptcy^ 

From  which  one  would  be  led  to  conclude,  that  th^ 
respective  depositions  in  the  proceedings  were  not  to  be 
examined,  otherwise  the  statute  would  have  said  the 
depositions  shall  be  evi  dence. 

If  they  are  to  be  examined,  as  in  the  second  case,  not 
much  would  be  gained  by  the  statute,  for  the  assignees 
would  seldom  rely  upon  them,  and  would  carry  living 
witnesses  to  prove  them  more  fully,  or  to  prove  another 
trading  and  act  of  bankruptcy ;  for  there  is  nothing  to 
prevent  or  deter  the  assignees  from  carrying  witnesses, 
if  this  was  meant 

The  third  meaning,  now  adopted  by  this  judgmedt, 
was  not  probably  intended,  because  the  defendant  ought 
not,  and  is  not  presumed  to  know  what  has  been  proved 
before  the  commissioners,  and  in  every  case,  as  before  the 
statute,  the  assignees  will  have  to  carry  witnesses  in  sup- 
port of  the  depositions. 

For  if  the  clerk,  in  the  last-mentioned  case,  who  made 
the  deposition,  had  been  called  in  answer  to  the  defen- 
dant's witness,  and  had  proved  that,  although  two  part- 
ners lived  in  general  at  a  distance,  yet  they  came  and 
staid  some  days  in  the  banking-house,  and  the  three 
went  away  together,  and  ordered  him  to  shut  up  the 
house  and  not  to  open  it  again,  it  probably  would  have 
been  thought  that  each  absented  hin^ey^^  and  was  a  bank- 
nipt. 

Upon  an  indictment  for  perjury  before  the  commis-  Srid«Do«  vpoa 
rioners,  strict  evidence  must  be  given  of  the  trading,  peti-  "  '"^'«*«»«»^ 
tioning  creditor's  debt,  and  act  of  bankruptcy.     Rex  v. 
Punshon^  3  Camp.  96. 

If  all  these  did  not  exist,  the  commissioners  could  have 
Qo  aathoiuty  to  administer  an  oath. 
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ObMrratiotit         >f||jg  ^^^j^  ^^g  gQ  Stated  and  observed  aiM)n  in  the  first 

upon  evin(>iice 

in  perjnrtiinder  edition. 

a  conmiwion.  j  \^^^^  since  also  -  heard  Lord  Eldon  express  surpriie 
and  disapprobation,  that  some  judges  (Mr.  Justice  Le 
Blanc  was  one)  at  the  Old  Bailey,  had  held  that  the  pro- 
duction of  the  commission  was  sufficient  to  sustain  an 
indictment  for  perjury,  committed  under  the  commis- 

non. 

It  seems  at  first  sight  to  be  extraordinary,  that  tlis 
assignees  can  recover  or  retain  no  property,  until  they 
not  only  produce  the  commission,  but  prove  the  trading, 
act  of  bankruptcy,  the  petitioning  creditor's  debt,  and 
the  execution  of  the  assignment,  and  that  the  produc- 
tion of  the  commission  alone  should  be  sufficient  in  a 
prosecution  for  perjury.  But  in  an  action  or  a  justifica- 
tion every  one  of  these  particulars  is  necessary,  to  shew 
the  title  of  the  assignees.  With  the  absence  of  any  one 
of  these,  the  recovery  or  retention  of  the  assignees  woold 
in  fact  be  a  legal  robbery. 

This,  I  think,  will  not  apply  to  a  prosecution  for  per- 

The  commission  alone  gives  the  commissioners  autho- 
rity to  administer  an  oath;  and  every  false  oath,  upon  a 
material  point  under  it,  may  justly  be  considered  a  legal 
perjury. 

Suppose  the  commissioners  qualified,  and  received  en- 
dence  of  the  petitioning  creditor's  debt,  or  the  trading,  or 
the  act  of  bankruptcy,  or  of  any  two  of  these,  but  never 
proceeded  further,  for  want  of  evidence  of  all  the  three; 
could  it  be  supposed  for  a  moment,  that  the  witness  or 
witnesses  who  had  proved  one  or  two  of  those  reqai* 
sites  could  not  be  indicted  for  perjury? 

Suppose  all  these  three  requisites  were  proved  by  three 
different  witnesses,  and  each  had  sworn  falsely,  would  it 
be  consistent  with  reason  and  justice,  that  all  of  them 
should  escape  with  impunity,  because  the  commission 
could  not  be  supported  by  three  honest  witnesses? 

So  all  dishonest  men  would  prove  debts  with  impunity » 
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as  often  as  they  knew  tbe  commission  could  not  be  snp- 
ported  by  honest  witnesses  to  prove  the  necessary  requi- 
sites in  an  action. 

In  a  prosecution  against  the  bankrupt  for  not  surren* 
dering,  or  for  concealing  his  effects,  the  petitioning  cre- 
ditor's debt,  the  trading,  and  the  act  of  bankruptcy  ought 
all  to  be  proved  as  in  an  action  ;  and  for  the  same  reason, 
for  if  any  of  these  were  wanting,  he  ought  not  to  have 
been  made  a  bankrupt ;  and  in  these  instances  he  is 
punished  for  his  conduct  as  a  bankrupt,  which  in  law  and 
fact  he  is  not. 

But  if  being  examined,  he  swears  falsely,  there  seems 
to  be  no  reason  that  any  of  these  should  be  proved,  his 
guilt  is  that  of  a  witness  for  perjury. 

For  suppose  that  in  his  examination  he  swears  that  he 
was  indebted  to  the  petitioning  creditor  a  certain  sum^ 
which  also  the  petitioning  creditor  has  sworn  to,  and 
it  should  be  clearly  proved  afterwards  that  nothing  what- 
ever was  due  from  the  bankrupt  to  the  petitioning  cre- 
ditor, could  it  be  supposed  that  both  the  bankrupt  and 
the  petitioning  creditor  ought  to  be,  or  would  be  pro- 
tected by  their  own  wickedness,  by  the  very  circumstance 
of  the  falsehood  of  their  own  oaths  ? 

From  these  considerations  I  think  it  may  be  safely  con- 
cluded, that  a  prosecution  for  perjury,  and  an  action  to 
recover  the  bankrupt's  property,  have  no  necessary  con- 
nection with  respect  to  preliminary  evidence. 

My  mind  approved  of  the  above  statement  in  the 
former  edition  ;  but  I  now  wish  to  retract  my  assent  to  it, 
and  to  join  the  judges,  who  have  thought  the  productioa 
of  the  commission,  and  the  qualification  of  the  commis- 
sioners under  it,  are  sufficient  to  introduce  the  evidence 
of  the  oath,  being  duly  administered,  and  the  falsehood 
of  it. 

If  notice  is  given,  then  the  assignees  must  prove  a 
debt  due  from  the  bankrupt  to  the  petitioning  creditor 
of  1001.  and  upwards,  a  subsequent  act  of  bankruptcy, 
and  a  trading  by  the  bankrupt.  But  all  these  may  be 
different  from  those  proved  before  the  commissioners. 
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Ptd^oDiB^  Mr.  J.  Buller  has  said,  it  is  an  establislied  nik  fliat 

^^ '  ^^''  assignees  mast  proye  the  petitioning  creditor's  debt  by 
the  same  evidence,  which  most  have  been  produced  ia 
an  action  agunst  the  bankrapt;  and  it  is  necessary  to 
recover  on  a  bond,  to  call  the  subscribing  witness,  untesi 
some  reason  can  be  shewn  for  his  absence. 

In  that  case,  it  was  decided  that  the  evidence  of  a 
witness  who  proved  that  the  bankrapt  had  acknowledged 
the  debt  was  not  sufficient,  and  did  not  supersede  the 
necessity  of  calling  the  subscribing  witness  to  the  bond. 
Abbot  V.  Plumbe,  Doug.  216.  1779. 

What  Mr.  J.  Buller  has  said  will  be  generally  true; 
bat  it  is  probable  that  it  will  not  be  univermlly  true. 
For  in  this  very  case  the  execution  of  the  bond  proved 
by  the  subscribing  witness,  would  have  been  sufficient 
evidence  in  an  action   against  the  bankrupt.      But  I 
conceive  it  would  not  be  a  sufficient  petitioning  credi* 
tor's  debt,  if  the  bond  were  for  500L  if  the  conside- 
ration were  only  for  601.  or  less  than  1001.    In  thai  case 
it  perhaps  might  be  held  ia  a  court  of  law,  that  the  ex- 
ecnti<m  of  the  bond  being  proved,  the  bond  itself  would 
be  evidence  of  the  amount  of  the  consideration  till  the 
contrary  was  proved.    But  a  voluntary  bond  could  cer- 
tainly not  constitute  a  good  petitioning  creditor's  debt 
Of  all  the  fraudulent  practices  in  bankruptcy  that  would 
be  the  easiest  to  commit. 

In  an  action  of  trover  by  the  assignees  against  the  de- 
fendant, to  recover  the  bankrupt's  property,  to  prove  the 
act  of  bankruptcy,  they  produced  a  bill  of  sale  by  the 
bankrupt  to  the  defendant  as  a  fraudulent  grant,  and 
instead  of  calling  the  subscribing  witness,  the  plaiatifb 
produced  the  defendant's  examination  before  the  com* 
missionmi  of  bankrupt,  in  which  he  admitted  the  exe- 
cution of  this  deed. 

Lord  Kenyon  and  the  court  held  this  sufficient  evi* 
denoe,  that  the  very  production  of  the  deed  by  the  defen* 
dant  before  the  commissioners,  made  it  evidence  against 
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him,  conformably  to  what  had  been  decided  in  R.  ▼.  Mid- 
dlezoy.    Bowles  ▼.  Langwortky,  6  T.  jB.  806.  1798. 

The  bankrupt  statutes  have  given  the  commissioners  Baokrnptwhtt 
DO  power  to  examine  the  bankrupt  respecting  the  act  of  ^^  ^^7  P'^^** 
bankruptcj,  though  they  clearly  may  ezamme  him  re- 
specting his  trading,  and  the  petitioning  creditor's  debt 
by  the  6  Geo.  2.  c.  30.  *.  16. 

But  whether  in  any  case  the  bankrupt  can  be  called 
either  to  support  or  defeat,  by  his  evidence,  the  com« 
mission  in  a  court  of  law,  is  very  far  from  being  so  set* 
tied,  or  reduced  to  any  clear  principle,  as  could  be 
wished. 

Bat  I  shall  state  the  few  cases  in  order,  which  I  find 
upon  the  subject. 

In  an  action  by  the  assignees,  Lord  Raymond,  Chief  J. 
at  nisi  prius  would  not  permit  the  plaintiff  to  call  the 
bankrupt  to  prove  the  petitioning  creditor's  debt,  because 
it  was  for  his  benefit  that  the  commission  should  be  in 
force.    Cross  v.  Fox^  M.  6  Geo.  2. 

Upon  an  issue  to  try  the  validity  of  a  joint  commission 
against  Herbert  and  Eyton,  Ch.  J.  Ryder  at  nisi  prius 
held  that  Eyton,  who  had  obtained  his  certificate,  was 
not  an  admissible  evidence  that  he  and  Herbert  were 
joint  debtors  to  the  petitioning  creditor,  or  that  tiiey  were 
partners,  or  that  Herbert  was  a  bankrupt,  for  either  of 
these  facts  tend  to  support  the  commissi^m,  which  must 
onavoidably  be  superseded,  if  these  facts  were  otherwise; 
and  if  this  be  not  a  good  commission,  as  it  will  not  be, 
unless  it  be  good  against  both,  then  the  certificate  will  be 
void,  and  Eyton  in  consequence  be  liable  again  to  hit 
debt,  from  whicl^  his  certificate  would  discharge  him;  ' 
for  the  certificate  is  a  release,  which  the  releasee  es^ 
never  be  allowed  as  a  witness  to  aiBrm.  It  is  a  settled 
nile,  and  so  agreed  on  all  sides,  that  a  bankrupt,  after 
his  certificate  is  obtained,  saay  be  a  witness  to  aay  thing 
relating  to  the  bankruptcy,  except  only  to  the  act  of 
bankruptcy ;  but  then  be  is  not  admitted  directly  to  sup- 
port  the  commission,    but  to  prove    other   inatters* 
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■"•''■"*'*•»  FUmer  v.   Hvihert,  at  Guildhall,   1754.  ctferf  2  H«. 
Black,  n^. 

Chief  Justice  Eyre  and  the  court  of  Common  Pleas 
were  dearly  of  opinion  that  the  bankrupt,  who  hfd 
obtained  his  certificate,  could  not  be  admitted  to  prove 
the  petitioning  creditor's  debt,  or  any  of  the  facts  neces- 
sary to  support  the  commission.  Chapman  v.  Gardner, 
2  Hen.  BL  279.  1794. 

This  then  extends  to  the  petitioning  creditor's  debt,  the 
act  of  bankruptcy,  and  tbe  trading. 

Lord  Kenyon  admitted  the  bankrupt  to  prove  a  doobt- 

ful  act  of  bankruptcy.  Oxlade  v.  Perchard,  1  Esp.  887. 

But  this  has  been  disapproved  by  Lord  EUenboroogh 

and  Ch.  J.  Mansfield,  and  is  directly  contrary  to  Ciap- 

man  v.  Gardiner. 

it  is  remarkable  that  we  hiive  no  decision,  nor  even 
dictum,  that  an  uncertificated  bankrupt  cannot  be  a  wit- 
ness to  support  his  commission. 

The  cases  before  Ch.  J.  Ryder  and  Ch.  J.  Eyre  were 
of  a  certificated  bankrupt. 

The  case  before  Ch.  J.  Raymond  is  general,  and  the 
reason  is,  that  the  commission  is  for  the  benefit  of  the 
bankrupt.  The  commission  cannot  ^possibly  be  for  the 
benefit  of  the  bankrupt  unless  he  obtains  his  certificate. 
The  expectation  of  obtaining  it  may  perhaps  operate  in 
the  same  way,  and  create  the  same  disqualifying  intact 
as  the  apprcjiension  of  losing  it. 

There  is  no  decision  that  he  shall  not  be  called  to 
prove  that  he  has  not  committed  an  act  of  bankraptcr, 
that  he  is  not  a  trader,  or  that  he  does  not  owe  one  ban- 
dred  pounds  to  the  commissioning  creditor.  It  hafl>  I 
ocmceive,  been  presumed  that  he  has  an  immediate  in- 
terest in  setting  aside  his  commission,  because  all  bis  pro- 
perty must  be  restored  to  him. 

We  find  that  Ch.  J.  Lee  held,  at  nisiprius,  that  if  the 
defendant  calls  the  bankrupt,  he  waives  all  objections  to 
the  compet^icy  of  his  evidence,  and  he  may  then  be 
eross-ezamined  as  to  the  requisites  to  support  the  commit- 
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cion.    Jsngneea  of  GiU  y.  Woodmass,   M.  1762.  Bfitf.  Bankrupt  what 

MP.  38.  ^     .b*«.ypr»T.. 

But  it  is  presumed  that  the  defendant  can  only  call 
him  to  defeat  the  commission  by  the  consent  of  the 
plaintiff.  Or  this  may  mean,  if  the  defendant  calls  him 
to  prove  that  he  owed  no  debt  to  the  bankrupt,  or  retains 
none  of  his  property,  which  he  certainly  may  do,  then 
(he  plaintiff  may  examine  him  upon  points  before  doubt- 
ful. 

It  was  lield  that  no  release  could  make  the  bankrupt  a 
witness  to  prove  his  own  act  of  bankruptcy.  Field  ▼. 
Cwiis,  2  Stra.  829.  1729. 

No  reason  is  given  for  this  short  case,  and  it  is  not  said 
by  whom  it  was  so  held. 

This  is  all  I  find  upon  calling  the  bankrupt  to  support 
or  to  defeat  the  commission. 

As  the  commissioners  cannot  examine  the  bankrupt 
respecting  his  act  of  bankruptcy,  it  may  be  inferred  that 
it  was  not  intended  that  any  other  court  should  have  that 
power;  but  this  does  not  extend  to  the  trading  or  petition- 
ing creditor's  debt. 

The  interest  a  bankrupt  has  in  his  certificate,  where  the 
validity  of  it  is  not  in  issue,  does  not  satisfy  my  mind, 
why  he  should  not  prove  ttie  petitioning  creditor's  debt, 
and  his  trading,  upon  giving  a  full  release  to  his  assig- 
nees. The  certificate  did  not  exist  till  the  4  and  6  Ann. 
and  that  was  intended  as  a  reward  for  his  honesty,  and 
never  was  intended  to  operate  as  a  prejudice  to  the  as- 
signees and  creditors  under  the  commission. 

Lord  Mansfield  has  said,  "  A  bankrupt  who  has  not 
obtained  his  certificate  may  be  a  witness  against  himself, 
but  not  for  himsdf :  that  is,  he  may  be  a  witness  to  de- 
crease the  fund,  but  not  to  increase  it;  and  in  this  case  his 
evidence  clearly  goes  to  decrease,  therefore  he  is  a  com- 
petent witness."    BtUler  v.  Cooky  Cowp.  70.  1774. 

A  bankrupt  is  not  a  good  witness  for  the  purpose  of 
enlarging  the  fund,  unless  he  gives  a  release,  and  has 
got  his  certificate.     Ibid. 
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BMiknipt  wbit     If  lie  has  obtained  his  oerttficate  and  allowanoe,  he 
^^  *'  cannot  be  a  witness  to  increase  the  fund,  unless  he  i«- 
leases  his  interest  in  the  surplus. 

The  bankrupt's  evidence  in  such  a  case  was  read,  be* 
cause  it  was  said  he  was  not  bound  to  refund.  Rund 
▼.  Musael,  I  Bro.  269.  1 783. 

The  court,  the  lords  commissioners,  in  that  case  did 
not  recollect  his  interest  in  the  surplus. 

In  an  action  against  a  bankrupt,  who  pleads  his  bank- 
ruptcy,  and  produces  his  certificate  at  the  trial,  the  phio- 
tiff  may  shew  that  he  had  before  been  a  bankrupt,  aod 
that  he  had  not  paid  16s.  in  the  pound  under  the  secood 
commission ;  and  it  was  sufficient  for  flie  plaintif  to 
produce  the  commission  and  the  proceedings,  and  fliat 
the  defendant  submitted  to  it.  Jffatriland  ▼.  Cook, 
5  T.  R.  653.  1794. 

The  couf  t  of  King's  Bench  held  that  a  bankrupt,  in  u 
action  against  the  defendant  for  usury,  could  not  be 
called  before  he  obtained  his  certificate,  to  prove  that  he, 
the  baukrupt,  had  borrowed  the  money  of  the  defendant, 
upon  an  usurious  contract.  The  defendant,  in  that  case, 
'had  proved  the  debt  under  his  commission :  the  court 
said  that  there  was  no  objection  to  his  bringing  an  actioD, 
and  arresting  the  bankrupt  for  the  whole  debt  J/a^ 
iera  v.  Drayton,  2  T.  R,  496.  1788. 

The  last  reason,  since  the  49  Geo.  3.  c.  121.  could  not 
now  be  assigned :  if  then,  in  such  a  case,  he  were  now 
to  release  his  assignees  from  all  benefit  under  the  com- 
mission, he  probably  would  be  admitted. 
r^tor'Snnot      ^^^^  Ellenborough  held  at  nm  priua  that  the  petition- 
rapport  a  com.  iiig  creditor  could  not  be  called  to  prove  the  act  of  bank- 
S'defe«  it  * '"P^y>  or  to  support  the  commission.      From  having 
given  the  bond  to  prove  the  party  a  bankrupt,   be  has  a 
direct  interest  in  the  issue.     Green  v.  Janes,   2  Camp^ 
411.  1810. 

But  Lord  Ellenborough  cited  a  case  in  which  the  jndg« 
upon  an  issue,  and  Lord  Thurlow  afterwards,  held  that 
the  petitioning  creditor  is  a  good  witness  to  overturn 
and  defeat  the  commission.     Ibid, 
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Bat  in  an  action  bj  the  assignees,  any  other  creditor 
who  has  released  to  the  assignees,  is  a  good  witness  to 
prove  everj  thing  in  snpport  of  the  action.  Koopes  v. 
Chapman^  Peake  19.    Before  Lord  Kenyon  at  N.  P. 

In  an  action  by  the  assignees,  Lord  EUenborough  Enuiet  or 
said,  "  if  entries  were  made  in  the  bankrupt's  books  be-  ^^^^^^ 
fore  the  act  of  bankruptcy,  they  were  to  be  considered  in 
the  same  light  as  parol  declarations  of  the  bankrupt,  and 
were  therefore  sufficient  proof  of  the  petitioning  credi-> 
tor's  debt"  IVatta^.  Thorpe,  I  Ciwnp.  876.  1808.  Lord 
EUenborough  also  held  at  niai  prius  that  the  debt  being 
proved  once  to  have  existed,  its  continuance  would  be 
presumed.  2  Camp.  50.  1809.  Lord  EUenborough  has 
said  above  that  the  declarations  of  the  trader  respecting 
his  debt  before  the  act  of  bankruptcy  are  evidence.  And 
in  Brett  v.  Levett,  IS  East  213.  the  court  of  King's 
Bench  held  that  his  declarations  respecting  the  debt  qfler 
the  act  of  bankruptcy  was  evidence. 

This  is  questionable,  because  the  statutes  after  an  act 
of  bankruptcy  have  placed  the  trader  in  the  same  situa* 
tion  as  he  is  after  the  commission,  except  so  far  as  that 
situation  is  expressly  modified  by  the  l^islature. 

What  he  says  after  his  commission  I  should  think 
whilst  Chapman  and  Oardner  continues  to  be  law  can 
never  be  received.  Whataman  says,  never  can  be  equiva- 
lent to  what  a  man  8wearSf  with  a  release  of  all  benefit 
from  the  swearing."^ 

But  evidence  of  confession  of  a  debt  before  the  act  of 
bankruptcy,  though  now  received  in  courts  of  law^ 
is  perhaps  the  weakest  possible.  The  petitioning  creditor 
proves  his  debt  himself  before  the  commissioners,  and  I 
urn  afraid  it  would  not  cost  him  much  afterwards  to  ob- 
tain  evidence  of  the  bankrupt's  confession  of  it. 

The  declarations  of  a  bankrupt  of  his  intention  for  do- 
ing an  act  concomitant  with  the  act  are  evidence.    Bat 
the  fact  must  be  proved  by  a  witness  who  has  knowledge 
of  it,  and  then  his  declarations  at  the  time  proved  by  the     , 
lame  or  anotherwitness  will  make  the  evidence  compleat.    , 
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A  letter  tnm 
the  iMuikrnpt 
evidence. 


8o1iseribio|^ 
witacM. 


The  bank  rapt 
caflnot  be  com- 
pelled to  iue 
n>r  tbe  credi* 
torn. 


No  error  is  so  common  as  an  attempt  to  prove  a  depar- 
tore  from  the  dwelling^hoose  by  a  witness,  who  proves 
only  that  the  bankrupt  told  him  that  he  had  been  from 
home  to  avoid  his  creditors. 

If  the  witness  proves  that  the  bankrupt  was  actaallyat 
a  distance  from  his  dwelling*house,  when  he  told  him 
that  he  was  keeping  from  his  home  from  an  appre* 
hension  of  his  creditors,  that  proves  both  the  fact  and  tbe 
intent 

A  letter  written  when  the  trader  is  from  home,  declar- 
ing that  he  is  absent  for  fear  of  his  creditors,  his  hand- 
writing  being  proved  would  be  good  evidence  of  the  in- 
tent. The  letter  must  be  filed  with  the  proceedings.  And 
the  post*mark  of  a  place  distant  from  his  home  might 
also  be  evidence  of  the  fact  of  absenting. 

In  a  case  where  a  trader  went  from  London  to  Scot- 
land, and  afterwards  from  thence  to  America,  where  he 
wrote  a  letter  to  his  wife  in  England;  I  as  a  commissioDer, 
received  the  letter  as  evidence  of  the  intent  with  which 
iie  originally  departed  from  England,  and  the  chancel- 
lor upon  a  petition  was  afterwards  of  opinion  that  it  was 
legal  evidence  to  that  eflFect 

It  was  his  declaration  whilst  he  was  in  the  act  of  ab- 
senting himself. 

The  assignment  must  be  proved  by  the  subscribiog 
witness,  who  saw  the  commissioners  execute  the  deed» 
and  the  provisional  assignee  where  there  has  been  one. 

If  there  is  a  provisional  assignment,  the  witness  to 
that  also  must  be  called. 

Nonsuits  have  sometimes  occurred  by  the  absence  of 
the  subscribing  witness  to  the  provisional  assignment 

If  the  assignees  cannot  recover  the  bankrupt's  property, 
because  they  cannot  prove  their  title  to  recover  by  pror- 
ing  the  validity  of  the  commission,  they  cannot  compel 
the  bankrupt  to  sue  in  his  name,  or  permit  his  name  to 
be  used.  Lord  Eidon  has  decided  that  the  court  of 
Chancery  cannot  compel  a  bankrupt  to  execute  a  power 
in  favor  of  his  creditors.    He  said,  has  this  court  ever 
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by  direct  decree,  compelled  a  bankrupt  to  do  an  act  be* 
cause  he  is  a  bankrupt  ?  A  bankrupt  cou  Id  not  have 
been  compelled  to  suffer  a  recovery.  Thorpe  v.  OoodaU, 
Rose  40  and  US.  1812. 

Upon  the  authority  of  that  case,  I  conclude,  a  court 
of  equity  would  not  compel  a  bankrupt  to  sue  in  his  name 
for  the  benefit  of  his  creditors. 

For  want  of  such  a  power  probably  much  injustice 
frequently  occurs  in  bankruptcy*    See  post 

The  commissioners,  in  opening  a  commission,  must 
admit  such  evidence  as  is  prescribed  by  the  legislature,  or 
where  there  is  no  special  direction,  the  evidence  ought 
to  be  such  as  is  admissable  in  all  courts  according  to  the 
general  principles  of  law. 

By  the  13  Eliz.  c.  2,  the  chancellor  may  issue  a  com-  ^^itor'^nl,. 
mission  upon  the  complaint  of  a  creditor  in  writing.  The  a  witness  to 
creditor's  affidavit  of  his  debt,  required  by  the  great  seal,  *^^^^^  *  ^"^ 
is  probably  as  ancient  as  the  first  commission  of  bank<« 
nipt. 

By  the  21  Jac.  1.  c.  19.  s.  9.  the  commissioners  may 
examine  any  person  upon  oath,  for  the  discovery  of  the 
truth  of  the  respective  debts. 

This  unquestionably  admitted  the  petitioning  creditor 
to  prove  his  debt  at  the  opening  of  the  commission  ;  and 
all  other  creditors  to  prove  their  own  debts  respectively 
before  the  commissioners,  to  entitle  them  to  receive  a 
dividend. 

By  the  6  Geo.  1.  c.  24.  s.  6.  the  commissioners  may 
send  for,  and  examine  every  person,  respecting  the  act 
of  bankruptcy  of  the  bankrupt.  That  statute  is  expired. 
But  the  5  Geo.  2.  c.  80.  s.  16.  the  existing  statute,  enabled 
the  commissioners  to  examine  every  person  respecting 
the  act  of  bankruptcy,  with  an  exception  only  of  the 
bankrupt  himself. 

When  the  sanoe  words  in  the  21  Jac.  I.e.  19.  admit 
the  creditor  to  prove  his  own  debt,  I  think  it  impossible 
to  contend  that  in  the  two  last  statutes  it  was  not  the  in« 
tention  of  the  legislature  to  admit  a  creditor  to  prove  an 
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act  of  bankruptcy  before  the  commissioners  to  snppoit  i 
commission. 

When  the  legislature  declared  that  the  commissiooers 
should  send  for  all  and  every  such  person  as  they  shaD 
believe  can  give  any  information  of  any  act  of  bankruptcy 
committed  by  the  person  against  whom  the  commis^on 
is  issued  out;  surely  this  was  not  to  be  restrained  by  a 
rule  of  the  common  law»  that  you  must  not  call  a  cre- 
ditor who  has  an  interest  in  the  evidence  he  is  going  to 
give. 

These,  probably,  are  the  very  witnesses  the  legislature 
had  in  their  minds,  because  they  are  in  general  the  wit- 
nesses most  likely  to  be  able  to  prove  the  act  of  bank- 
ruptcy. 
Whether  a  tre-     But  if  the  Statutes  are  not  to  be  so  construed^  the  next 
winuM  toMiV  question  will  be,  is  a  creditor,  who  haa  not  sued  out  a  com* 
port  a  eonmif.  mission,  or  proved  under  it,  really  interested  in  its  es- 
•'•■•  tablishment  ? 

Upon  an  issue  directed  by  the  lord  chancellor  to-  try 
the  validity  of  a  commission,  an  objection  was  made  to 
the  evidence  of  a  creditor,  who  had  not  proved  under 
the  commission,  and  who  was  called  to  prove  the  trading. 
Lord  EUenborough  said,  **  a  creditor  is  clearly  an  incom- 
petent witness  to  increase  the  fund  put  of  which  he  may 
receive  a  dividend;  and  I  do  not  see  why  he  should  not 
be  allowed  to  prove  what  barely  goes  to  support  tBe 
commission  of  which  he  has  not  availed  himself.  It 
may  be  quite  as  advantageous  for  him  to  be  allowed  to 
sue  his  debtor  as  a  solvent  person,  as  to  receive  a  diii- 
dend  under  a  commission  of  bankrupts  sued  out  a  gain 
him."     Williame  v.  SteeuenSy  iCamp,  SCO. 

Bullock  received  sentence  of  death,  and  was  afie^ 
wards  pardoned  upon  condition  of  being  transported  for 
life,  being  convicted  of  a  capital  crime,  under  a  com- 
mission which  was  supported  only  at  the  opening  by 
the  evidence  of  a  creditor.  The  King  v.  Bullock^  1 
Taunt.  71. 
■ot*^*°'telt       ^^^^  Eldon  held,  that  a  creditor  was  not  a  competent 
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witness  to  prove  the  trading  or  the  act  of  bankruptcy  at  ^  p^^^  *•»• 

,  trading  or  act 

the  opening  of  the  commission.  of  bankraptcj. 

The  party  against  whom  the  commission  was  sued  out  f/™*l^^^hii 
in  that  case,  was  much  in  debt,  and  had  left  Liverpool  departure^  can- 
to  setae  at  La  Plata,  but  before  his  departure  had  pub-^^li^ondw^A 
licly  advertized  his  intention  of  going  to  settle  there,  intent  to  delay 
Upon  this  part  of  the  case  the  chancellor  thought  there  ^^^  *  '*'  • 
was  no  evidence  of  intention  to  delay  his  creditors. . 

The  commission  upon  the  joint  grounds  was  super- 
seded.    Exparte  Oabome,  1  Roaey  387.  1813. 

Lord  Eldon  has  superseded  other  commissions,  be- 
cause the  act  of  bankruptcy  at  the  opening  was  proved 
by  a  creditor :  he  said  he  did  not  go  with  Lord  EUenbo- 
rough  in  his  opinioti  that  a  creditor  could  be  a  witness 
to  support  the  commission  ;  before  the  witness  was  per- 
omitted  to  give  evidence,  he  must  go  a  great  deal  farther, 
Damely,  to  undertake  that  he  would  not  at  any  time 
come  in  under  the  commission. 

He  admitted  that  the  principle  and  rule  by  the  com- 
mon law,  ought  to  be  the  same  in  an  issue,  and  at  the 
opening  of  the  commission. 

But  Lord  Ellenborough  had  a  different  view  of  the 
subject ;  the  event  of  the  evidence,  or  the  issue  is,  bank- 
rupt or  no  bankrupt;  the  creditor  of  the  trader  might 
ha^ve  no  interest  whatever  in  the  event  one  way  or  the 
other,  either  in  his  own  opinion,  the  opinion  of  the  com- 
missioners, the  opinion  of  the  chancellor,  the  chief  jus- 
tice, or  the  jury.  Why  then  should  he  be  excluded  ?  He 
has  no  inducement  or  temptation  to  commit  perjury* 
The  chance  of  getting  the  whole  or  ^  a  part  of  his  debt 
without  a  commission  may  be  equal  to  the  certainty  of 
getting  a  part  only  by  a  dividend.  Where  the  interest 
on  each  dide  is  equal,  the  witness  is  in  the  same  state  as 
if  there  were  no  interest  on  either  side. 

If  a  commission  of  bankrupt  is  to  be  superseded,  if  sup- 
ported at  the  opening  by  such  a;  witness,  it  is  difficult  to 
*&y  why  Bullock  received  sentence  of  death,  and  was 
transported  for  life.     He  must  have  been  ill-advised  not 
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to  have  got  a  creditor  to  have  petitioned  to  have  had  bit 
commissioD  superseded. 

If  a  creditor  is  brought  to  give  evidence  to  defeat  the 
commission^  or  to  prove  the  party  is  not  a  bankrupt,  he 
bught  with  as  much  apparent  reason  to  be  rejected,  be- 
cause it  may  be  his  interest  to  recover  his  debt  in  an  ac* 
tion  at  law. 

It  is  worthy  of  consideration  that  most  of  these  cases 
in  which  the  question  has  arisen,  have  been  upon  the  pe- 
tition of  a  creditor  to  have  the  commission  superseded. 
Ought  he  to  be  permitted  to  object  that  other  creditors 
have  an  interest  in  supporting  a  commission,  which  he 
at  a  great  expence  to  himself  is  labouring  to  overthrow  ? 
The  judges  and  counsel  upon  the  circuits  may  adopt  the 
law  of  Lord  Eldon  or  Lord  Ellenborough  as  they  may- 
think  best ;  but  all  commissioners  of  bankrupt  ought  to 
follow  the  rule  laid  down  by  the  lord  chancellor,  be- 
cause he  is  their  immediate  patron  and  counsellor;  and 
where  they  act  according-  to  the  authority  of  any  other 
judge  or  court,  it  is  only  upon  the  presumption,  that 
such  authority  has  the  approbation  of  the  lord  cban* 
cellor. 

Where  the  witness  is  a  creditor,  it  is  now  the  practice 
of  my  colleagues  and  myself  to  require  him  to  make  the 
following  addition  to  his  depostiion. 

And  this  deponent  admits  that  he  is  a  creditor  of  the 
said  A.  B.  and  he  hereby  undertakes  not  to  prove  any 
debt  under  his  commission.  C.  D. 

It  need  not  be  part  of  the  deposition,  but  it  ought  U> 
be  annexed. 

Since  this  was  written.  Chief  J.  Gibbs,  in  an  issue 
whether  Adams,  an  attorney,  was  or  was  not  a  scrivener, 
rejected  the  evidence  of  a  creditor.  He  observed :  '*  It 
appears  to  me  that  all  the  creditors  have  an  interest  ia 
the  preferable  remedy  for  recovering  their  debts  under 
the  commission.  They  have  means  of  enforcing  pay- 
ment through  the  assignees.  They  have  means  of  getting 
at  the  property  of  the  bankrupt,  which  they  could  not 
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reach  as  mere  simple  contract  creditors ;  tbey  have  many 

other  privileges ;  therefore,  I  think  the  same  principle 
that  excludes  a  creditor  from  being  a  witness,  excludes 

him  also  in  an  issue.  I  have*  some  loose  recollection  of  a 
case  in  which  this  point  was  determined."  No  autho* 
rity  was  cited  by  the  counsel.  Exparte  Malkin  in  the 
matter  of  Adams.  Sittingsaft&r  H.  T.  1814.  Published 
by  Hurd,  p.  49. 

In  the  first  volume  I  have  recommended  that  commis-  Pergonal  «€r- 
sioners  when  they  issue  a  warrant  to  apprehend   a  wit-  ^'^^e  necesiary 

licfoirc  A  war* 

ness  for  not  coming  to  give  an  account  of  the  bankrupt's  rant, 
property,    should  pursue  the  form  of  proceeding  ap- 
proved by  the  King's  Bench,  in  Battye  v.  Ghresly,  8  East^ 

m. 

In  that  case  it  appears  that  the  summons  was  perso-- 
sally  served  upon  the  party.  I  as  a  commissioner  have 
been  applied  to,  to  issue  a  warrant  upon  proof  of  a  sum- 
mons being  left  at  the  dwelling-house  of  the  person  sum- 
moned. The  words  in  the  statute  are  (after  lawful  warn- 
mg  to  the  person  given  to  come.)  These  words  a  court 
of  law  might  probably  construe  to  mean  a  personal  ser- 
vice, and  then  the  messenger  and  commissioners  would 
be  subject  to  an  action  for  false  imprisonment;  I  there- 
fore declined  issuing  a  warrant ;  and  probably  other  com- 
missioners will  think  it  prudent  to  proceed  with  the  same 
degree  of  caution. 

To  support  the  proof  of  a  set-ofF  in  an  action  by  the  Proof  in  a 
assignees.     Lord  EUenborough   held  the  proof  of  the  **^"**^' 
debt  before  the  commissioners  was  not  sufficient  evidence, 
unless  it  could  be  shewn  that  the  assignees  had  ac- 
knowledged the  proof  was  just.     Pirie  v.  Mennett^  S 
Camp.  270. 

In  an  action  upon  a  promissory  note  against  three  pait-  One  partner 
ners,  oneof  whom  pleaded  his  bankruptcy;  the  note  be-  HerJic^^iod 
ing  proved  at  the  trial,  and  the  certificate  of  the  bank-  8r*«»c  eridence 
nipt  being  produced,  it  was  proposed  that  the  jury  should  **'    *  '** 
find  a  verdict  for  him,  and  that  he  should  be  called  as  a 
witness  for  the  other  two,   to  prove  that  the  note  had 
been  altered.     But  Lord  EUenborough  refused  to  per- 
mit this  to  be  done,  and  the  jury  found  a  verdict  for  the 
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plaintiff  against  two,  and  a  verdict  in  favour  of  the 
tiiird  at  the  same  time.     Currie  v.    Child  and  aihtrtj  3 
Camp.  283. 
What  If  admis.     Lord   Kenjon  held  at  nisi  prius  that  an  auctioneer, 
bankroptcy.      ^^<^  advertises  for  sale,   "  the  property  of  DurouTeray, 
a  bankrupt,!' — ^is  precluded  from  disputing  the   bank« 
raptcy  of  Durouveray  in  an  action  by  his  assigne  es  fo 
the  produce  of  the  sale.    MaKby  v.  Christiej  1  Esp.  340. 
1796. 
Depotitioiif  Lord  EUenborough  decided  at  nisi  prius  that  the  ejca- 

mmation  of  a  party  before  commissioners  of  bankrupt  is 
evidence  against  him,  although  part  only  of  his  deposi- 
tion was  noted  down,  if  he  signed  such  partial  minutes 
after  they  had  been  read  over  to  him.  MilwardY,  fhrdes, 
4  Esp.  172.  1802. 

After  the  death  of  a  witness  his  deposition  being  enters 
ed  of  record  is  evidence,  and  is  evidence  of  the  time  of 
the  act  of  bankruptcy.  Janson  v.  Wilson,  Doug.  261. 
It  is  there  observed  by  the  learned  reporter,  that  the 
6  Geo.  2.  c.  30.  s.  41 .  enacts  that  a  true  copy  of  the 
record  of  such  deposition,  signed  and  attested  as  boein* 
after  mentioned,  may  be  given  in  evidence,  and  the  sta- 
tute omits  afterwards  to  mention  how  it  shall  be  signed 
and  attested. 

But  the  statute  afterwards  says  that  the  chancellor 
shall  appoint  a  proper  person  to  enter  of  record.  If  then 
the  copy  of  the  record  is  signed  and  attested  by  liim, 
with  the  evidence  of  the  person  who  produce's  it,  that  it  is 
a  true  copy,  it  must  be  sufficient ;  or  without  any  signing 
or  attesting  at  all,  if  it  were  proved  to  be  a  true  copy  of 
the  record,  it  probably  would  be  sufflcieat. 

Lord  Kenyon  permitted  a  very  old  witness  to  have  the 
deposition,  which  he  had  made  before  the  commission- 
ers, read  to  him  as  a  memorandum  made  at  the  time  to 
refresh  his  memory,  and  he  was  then  asked  if  t  wer  e 
true.     Vaughan  v.  Martin^  1  Esp.  440. 
The  banknipt*!     Lord  Kenyou  permitted  the  bankrupt's  wife  to  prove 
a  witnen  to     ^^^^  ^  i^^te  or  a  sum  of  money  had  been  paid  to  the  de> 
incr^ate  bu      fendauts  from  a  fraudulent  preference.    It  was  objected 
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that  if  the  plaintiffs,  the  assignees,  recovered,  it  would 
iacrease-  the  dividends  and  her  husband's  allowance. 
Bat  Lord  Kenyon  held  that  she  was  indifferent,  because 
if  the  assignees  recovered,  the  defendants  would,  prove 
it,  or  so  much  more,  and  therefore  she  was  disinterested. 
Jourdaine  v.  Lefevre^  1  Esp.  66. 

This  was  said  inadvertently,  or  without  taking  time  to 
calculate.  In  every  case  unless  SOs.  in  the  pound  would 
be  paid  without  it,  the  amount  of  the  dividend  must  have 
been  increased. 

If  you  add  the  same  quantity  to  the  numerator  and  de- 
nominator of  a  fraction,  its  value  will  be  increased.  In 
every  case,  "j^  will  be  greater  than  n,  except  only 
when  n  is  equal  to  m,  or  when  the  amount  of  the  pro- 
perty  to  be  divided  is  equal  to  the  amount  of  the  debts 
proved. 

Or  to  explain  this  more  simply,  if  you  add  any  sum  to 
the  bankrupt's  property,  and  take  back  only  a  part,  every 
dividend  must  be  increased. 

The  depositions  of  a  party  in  a  cause  taken  before  the 
commissioners,  may  always  be  read  against  him,  but  not 
the  depositions  of  his  attorney.  Hammond  v.  Myers^ 
S  Atk.  415. 

The  chancellor  will  order  the  trustees  to  attend  the 
commissioners  with  a  trust  deed  at  the  opening  of  a  com- 
mission, to  enable  the  commissioners  to  declare  it  an  act 
of  bankruptcy. 

But  if  the  petitioning  creditor  has  assented  to  it,  though 
be  has  not  executed  it,  it  will  be  superseded,  and  he  must 
pay  the  costs.  Exparte  CawkwM  re  Paget^  I  Rase  313. 

The  chancellor  would  also  order  any  party  to  attend 
with  a  deed  which  is  suggested  to  be  an  act  of  bank- 
niptcy.  After  the  party  is  declared  a  bankrupt,  then  the 
commissioners  have  autiiority  to  compel  the  witnesses  to 
attend  and  to  produce  the  deed. 

By  proving  a  debt  under  the  cominission,  the  creditor  The  proof  of  m 
does  not  thereby  preclude  himself  from  disputing  the  ^S^^^jJ** " 
validity  of  the  commission ;  if  the  assignees  afterwards  tbe^aiidity  of 
bring  an  action  against  him,  and  if  he  gives  notice  ac-    •^'^""'"•■- 
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cording  to  the  statute,  they  must  prove  the  petitioning 
creditor's  debt,  the  trading,  and  act  of  bankruptcy,  as  in 
other  cases.    Rankin  v.  Homers  16  Ea^t^  191.  1812. 

Notice  of  disputing  the  commission  most  either  be 
served  personally  upon  the  party,  or  upon  bis  attorney. 
Service  upon  a  servant  will  not  be  sufficient.  Howard 
V.  Ramsbottom^  3  Taunt.  626. 

If  the  bankrupt  brings  an  action  against  his  assignee*, 
though  they  are  not  described  as  assignees  upon  tbe 
record,  the  same  notice  must  be  given  as  if  the  action 
was  brought  against  them  as  assignees,  for  tbe  plaintiff 
knew  they  must  make  out  their  title  as  assignees.  Sim- 
monds  V.  Knigktj  3  Camp.  261.  1812. 

A  written  paper,   acknowledging  that  a  balanceo.  a 

certain  sum  is  due  to  the  petitioning  creditor,  and  signed 

by  the  bankrupt,  is  not  evidence,  unless  it  is  proved  thai 

it  was  written  or  acknowledged  by  the  bankrupt,  before 

the  date  of  the  commission.      Hoare  v.    Coryton^  4 

Taunt.  400. 

In  an  action  by      In  an  action  by  a  bankrupt  against  the  defendant,  vbo 

a^irwt  the'*'    ^^^  petitioning  creditor  and  assignee  under  the  comuiis- 

petitioniiigr  ere-  sion,  the  only  question  was  upon  the  petitioning  creditor's 

ditor  or  asttig*-      114. 
nee    his  adinii-  Oebt. 

tioii.  before  the      The  investigation  of  it  by  the  commissioners,  when 

commiMionen  o  .^  1 

are  evidence  the  bankrupt  was  present,  and  assisted  in  it,  may  be  giten 
pgaiQit  him,  jjj  evidence  as  his  admission  of  it ;  but  it  caunot  be  re- 
ceived as  their  adjudication.  Jarrett  v.  Leonard^  2  Alau. 
and  Sel.  265.  1814. 
The  bankrupt*!  The  bankrupt's  examination  under  another  commis- 
under  another  ^^^^  Cannot,  after  his  death,  be  used  as  evidence  upon 
romminion  not  a  petition  to  expunge  a  debt  under  his  own  commission. 
py  encc.         Expattt  Campbell  re  Bromer,  2  RoaOj  61.  1814. 

When  there  was  notice  to  produce  a  certificate,  Lord 
Ellenborough  held,  the  book  at  the  Bankrupt  Office,  in 
which  entries  are  made  of  the  allowance  of  certificates 
by  the  chancellor,  is  not  secondary  evidence  of  the 
allowance  of  tbe  certificate,  because  it  is  never  seen  or 
referred  to  by  the  chancellor,  and  the  entries  are  not 
pude  by  one  person,  but  by  any  of  the  clerks  in  tht 
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office,  and  .none  of  tbem  are  sworn  officers  of  the 
court. 

Bat  the  solicitof  to  the  commission  and  his  agent 
proved  they  had  been  employed  by  the  defendant  to  soli- 
cit his  certiticate,  and  from  entries  in  their  books  they 
did  not  doubt  the  certificate  was  allowed. 

Lord  Ellenborough  thought  this  sufficient  proof  of  the 
existence  of  the  certificate.  Henry  v.  Leighy  3  Campb. 
499.  1813. 

ACTIONS. 

Most  of  the  actions  which  may  be  brought  by  or 
against  the  assignees,  have  already  been  explained  under 
diiferent  heads. 

The  first  case  in  bankrupt  law,  which  gives  a  full  ac- 
count of  an  action  brought  by  an  assignee  of  a  bank- 
rupt, is  precisely  the  law  of  the  present  day.  General 
assignees  did  not  then  exist.  The  plaintiff  was  there 
the  vendee  of  the  property  from  the  commissioners. 
The  Case  of  Bankrupts^  2  Co.  25.  See  1  FqL  38.  and 
antty  p.  21.  .    ^^^ 

The  right  of  the  assignees  to  recover  the  bankrupt's  aasi^et  to 
property  still  depends  upon  the  second  section  of  the  ^""8r  ^c*"®"**- 
13  Eliz.  c.  7 ;   their  right  to  recover  a  debt  due  to  him, 
upon  the  1  Jac.  I.  c.  15.  s.  13. 

Where  the  bankrupt  himself  could  have  recovered  n,nrt"dcciar« 
goods  or  money,  the  assignees  must  declare  as  assignees,  •>  auisrMe*- 
and  derive  their  title  through  him  ;  but  where  the  right 
of  action  accrues  after  the  act  of  bankruptcy,  so  that 
the  bankrupt  could  not  have  recovered,  the  assignees 
may  bring  an  action  in  their  own  names.  That  was 
first  decided  in  Evans  v.  Manny  Cowp.  669. 

It  has  lately  been  confirmed  in  the  court  of  Exchequer 
in  the  case  of  Thomas  v.  Rideing^  I  Wigktwid^s  Rep, 
65.  Rose  121. 

In  the  first  case  Lord  Mansfield  doubts,  whether  in 
such  an  action  the  plaintiffs  ought  not  to  prove  the  pet;- 
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tioning  creditor's  debt,  the  act  of  bftnkraptcj,  and  trmdiiig 
as  in  other  cases. 

If  the  cause  of  action  arises  from  the  act  or  contract 
of  the  bankrupt  himself^  I  should  think  the  judges  would 
require  the  same  proof  as  if  the  assignees  had  declared  ai 
assignees;  but  otherwise  such  proof  would  probablj  be 
thought  unnecessary. 
Need  not  state       The  assignees  in  an  action  need  not  set  forth  the  com- 
ings.        '     mission,  the  proceedings  or  assignment;  but  tbej-  maj 
state  themselves  shortly  to  be  the  assignees  of  the  estate 
and  effects  of  A.   B.  a  bankrupt.     TuUy  v.  Sparkcgy 
Lord  Ray.  1546. 
When  they  It  was  adjudged,  by  the  Chief  Justice  Holt,  and  the 

eiAer  "rover  or  ^^^^i  ^^^^  ^  Sale  of  goods  by  a  bankrupt  after  an  act 
•fSQmpcit.  of  bankruptcy,  is  not  merely  void:  the  contract  is  good 
between  the  parties,  ibut  it  may  be  avoided  or  not 
avoided  by  the  commissioners  and  assignees  at  plea« 
sure;  therefore  they  may  either  bring  trover  for  the 
goods,  as  supposing  the  contract  to  be  void,  or  may 
bring  debt  or  assumpsit  for  the  value,  which  affirms  the 
contract,  ffuasey  v.  FeddoM,  S  SaUc.  69.  HoU  95.  12 
Mod.  824. 1700. 

This  has  been  the  law  ever  since,  and  has  very  exten* 
sive  application. 

The  assignees  have  their  election  to  affirm  or  disaffirm 
the  bankrupt's  contract. 

If  they  disaffirm,  then  in  the  words  of  Mr.  J.  BuUer, 
**  in  trover,  they  may  recover  the  full  value  of  the  goods, 
though  the  sale  may  not  actually  have  recovered  more 
than  half  their  worth ;  but  in  assumpsit  the  assignees  are 
only  entitled  to  recover  what  the  party  really  received^ 
which  is  only  what  the  sale  of  the  goods  produced.** 
Kingy  assignee  of  Longman^  v.  Zet/A,  2  T.  R.  141.  1787. 

But  if  they  bring  one  species  of  action  and  fieul,  they 
cannot  resort  to  the  other.  Nemo  debet  bis  vexari. 
Kitchen  v.  Campbell,  3  Wits.  204.   2  Black.  880.  1772. 

And  they  cannot  affirm  the  same  transaction  in  part, 
and  afterwards  disaffirm  it  for  the  remainder.  Wilson  v. 
PouUon,  2  Str.  859. 
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This  case  Lord  Hardwicke  approved,  and  relied 
upon  in  the  following  case.     Poultermiscalled  Boulter. 

An  action  of  assumpsit  had  been  brought  by  the 
assignees  of  a  bankrupt^  to  recover  what  the  bankrupt 
had  paid  after  a  secret  act  of  bankruptcy  ;  there  were 
various  dealings  and  transactions  between  the  bankrupt 
and  the  defendant  in  the  action,  after  the  bankrupt  had 
committed  an  act  of  bankruptcy. 

The  assignees  had  a  verdict  for  SOOOL,  the  money 
proved  to  have  been  paid  to  Hyde  and  Mitchell :  but  they 
in  the  same  time  had  paid  to  or  for  the  bankrupt  7121., 
this  was  refused  to  be  set  oflF  at  nisi  priua.  Hyde  and 
Mitchell  filed  their  bill  to  have  this  allowed. 

Lord  Hardwicke  said,  ^^  it  appears  new  to  me,  to  per* 
mit  assignees  to  maintain  an  action  of  indd>Uatu9  as* 
9umpsit^  for  money  paid  by  a  bankrupt  to  another  per- 
son after  a  secret  act  of  bankruptcy.  I  always  thought 
assignees  were  obliged  to  bring  an  action  of  tort^  either 
trover  or  trespass,  and  the  Lord  Chief  Justice  Holt» 
Parker  and  Raymond  were  of  that  opinion. 

^'  To  raise  an  assumpsit,  the  assignees  must  maintain 
either  in  fact,  or  by  relation^  a  contract ;  and  here  the 
contract  upon  which  the  assumpsit  is  maintained,  is  by 
the  interposition  of  the  bankrupt ;  and  therefore  I  think 
he  ought  to  be  considered  as  the  factor  of  the  assignees : . 
and  if  they  will  take  this  method,  and  affirm  the  con- 
tract done  by  the  bankrupt,  they  must  take  him  as  their 
factor  in  all  acts  done  fairly  and  without  deceit."  Wilson 
V.  Boulter^  Raym. 

Upon  the  authority  of  that  case  I  recommend  it  to 
the  assignees,  to  allow  the  sum  of  7121.  to  the  plaintiff. 
BitUm  V.  Hyde  and  MUoheU,  1  Atk.  126. 1749. 

An  action  of   trover  to  recover  money  paid  is  now 
never  heard  of ;  yet  in  1749,  Lord  Hardwicke  incases 
like  this  had  heard  of  nothing  else. 
This  case  contains  a  principle  of  great  importance, 

and  will  still  operate  upon  all  mutual  dealings  after  a 

secret  act  of  bankruptcy,  where  such  dealings  are  within 
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two  calendar  months  before  the  date  of  the  commission. 
See  46  Geo.  S.  c.  135.  Section  1  and  3. 
Theaui^neet        Lord  Mansfield  and  the  court  of  King's  Bench  held 
te^wbinM    ^^^^  trover  could  be  maintained  against  a  sheriff,  who 
UMpauafaiiut  had  taken  the  goods  in  execution  after  the  act  of   bank- 
thetberif.       j^^ptcy,    and   had  sold    them    after  the  date     of     the 
commission.     Cooper  ▼.  Ckittj/y    1  Burr.   20.    1    Stack, 
Rep.  66.  1756. 

In  demonstrating  that  position  Lord  Mansfield  ex- 
plained that  the  officer  acting  innocently  ought  not  to 
be  considered  as  a  trespasser  by  a  relation  of  the  sta- 
tutes. 

But  afterwards  an  action  of  trespass  was  bronght 
against  the  sheriff  of  Hertfordshire  for  taking  goods 
alter  the  act  of  bankruptcy.  Mr.  J.  Ashhurst  repeated 
what  had  been  said  by  Lord  Mansfield,  and  obserred, 
**  that  he  knew  of  no  instance,  where  a  man,  who  has 
a  new  right  given  him,  which,  from  reasons  of  pohcj, 
it  so  far  made  to  relate  back  as  to  avoid  all  mesne  in- 
cumbrances, shall  be  taken  to  have  such  a  possession  as 
to  bring  trespass  for  an  act  done  before  such  right  was 
given  to  him. 

^'  But  at  all  events  the  rule  will  hold  with  respect  io 
officers  and  ministers  of  justice."  Smith  v.  MiUes^  1  T» 
R.  476. 

The  reason  that  I  should  give  that  the  assignees  in  no 
instance  can  maintain  trespass  for  damage  done  to  the 
bankrupt's  goods  between  the  act  of  bankruptcy  and  the 
commission  would  be  this: 

By  the  Sd  section  of  13  Eiiz.  c.  7.  the  commissioners 
are  to  take  order  with  the  bankrupt's  goods  wheresoever 
they  may  be  found,  and  may  sell  them  for  the  true  satis- 
faction of  the  creditors. 

These  words  do  not  give  them  a  right  to  bring  trespass 
before  they  possess  themselves  of  the  goods,  and  the 
assignees  have  no  more  power  or  authority  than  the  com- 
missioners or  their  vendees  had  under  that  statute.  If 
that  is  true,  then  the  two  last  cases  will  be  iudisputably 
correct. 
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If  the  plaintiff  is  present  with  the  sheriff's  officers  at  If  the  ptamtiir 
the  time  of  the  execution,  or  in  any  way  interferes,  the  lhe*excc«tioii 
assignees  may  maiptain  trover  against  him.     Menham  v.  *™^fi'  ^'^^} '»« 
Edmondson,  1  Bos.  and  P.  369.  1799.  *^'"'^  ^*°*' 

In  a  former  case  it  was  held  that  trover  would  lie 
against  the  plaintiff  alone,  to  whom  the  sheriff  had  paid 
the  money  levied,  because  he  had  given  a  bond  to  the 
sheriff.     Rush  v.  Baker,  2  Sir.  996.  1736. 

In  trover  by  the  assignees  to  recover  goods  delivered  when  a  de- 
to  the  defendant  by  the  bankrupt,  in  order  to  give  a  frau-  "*"** "  "•** 
dulent  preference,  it  has  been  decided  that  the  plaintiffs 
before  the  action  must  prove  a  demand  and  refusal. 
2  Hen.  Black.  135.  1793. 

But  in  all  cases  of  taking  the  property  after  the  act 
of  bankruptcy,  this  is  unnecessary ;  for  there  the  taking 
is  illegal,  and  the  possession  is  sufficient  evidence  of  a 
wrongful  conversion. 

In  an  action  by  three  assignees  .the  defendant  may  be  Defeodant 
held  to  bail,  upon  the  affidavit  of  one  of  the  assignees  ^®*^  *••*•''• 
that  the  defendant  was  indebted  to  the  plaintiffs  for  goods 
sold,  as  appears  by  the  bankrupt's  books,  and  as  the 
deponent  believes.    Swaynev.  Cramnumdy  4  T.  R.  176. 
1791. 

Lord  Holt  and  the  court  held,  that  in  an  action  by  the  How  the 
assignee  the  right  way  is  to  lay  the  promise  to  hav,e  been  bri°\Tia*the 
to  the  bankrupt,  except  there  be  an  express  promise  to  declaration, 
the  assignee;    but  if    money  was  received  after  the 
assignment,  it  amounted  to  an  express  promise.    Anon. 
6  Wodf.  131.  1704. 

But  it  was  afterwards  held  that  where  the  goods  were 
sold  by  the  bankrupt,  the  assignees  might  declare  that 
the  defendant  promised  to  pay  the  assignees:  as  he 
may  have  indebitatus  assumpsit,  so  may  they.  Fashion 
y.D<yrmet,7  Vin.  1713. 

And  afterwards  it  was  held  that  it  was  sufficient  if  the 
promise  was  stated  to  have  been  made  to  the  bankrupt 
*lone.    Rig  V.  Wilmer,  2  Str,  697.  1725. 

If  East  India  stock  is  transferred  by  a  bankrupt  after  How  stock 

transferred 
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it  to  b€  neo'    his  bankruptcy,  the  assignees  cannot  recover  it  by  &n 
uli^ea.  ^     action  of  assompsit    Nightingale  y.  Dtmfmtj  4  Burr, 

2689,  1770 
How  anisriiect  If  ^  ^ond  is  giyen  to  a  trustee  in  trust  for  the  bank- 
rupt,  the  assignees  must  bring  the  action  in  the  name  of 
the  trustee;  for  bj  the  1  Jac.  1.  c.  15.  s.  13.  the  assig- 
nees shall  have  the  same  remedy  to  recover  a  debt  as  the 
party  would  have  had.    Exparte  CoysegamCy  1  Atk.  193. 

So  where  the  debt  is  under  forty  shillings,  they  most 
sue  in  the  court  of  requests.  Keay  v.  Eigg^  I  Bos.  and 
P.  11. 

Where  an  assignee  was  stated  to  have  recovered  a 
judgment  for  certain  injuries  done  against  the  bankrupt, 
and  also  against  him,  such  assignee ;  and  that  assignee 
being  removed,  it  was  held  that  another  assignee  might 
bring  an  action  of  debt,  and  that  it  was  sufficient  to 
state  in  the  declaration  that  the  former  assignee  had  been 
removed,  and  that  he  the  plaintiff  was  duly  constituted 
and  appointed  assignee  of  the  estate  and  effects  of  the 
bankrupt.  De  Cosson  v.  Fafighan,  in  error.  10  E(ut, 
61.  1808. 

Roberts,  the  bankrupt,  was  arrested  upon  capiiu  ad 
sattqfaciendum  at  the  suit  of  the  defendant,  and  he 
directed  his  brother  to  take  a  quantity  of  goods  from  the 
shop  and  pawn  them' for  the  amount  of  the  levy.  The 
money  was  paid  to  the  sheriff,  who  paid  the  amount  in 
other  money  to  the  defendant 

The  officer  had  notice,  before  the  money  was  raised 
and  paid  to  him,  of  the  act  of  bankruptcy. 

The  Court  of  King's  Bench  held,  that  the  assignees  of 
the  bankrupt  might  recover  the  amount  in  an  action  of 
assumpsit  against  the  defendant.  AUanson  v.  Atkinton, 
1  Mau.  and  Selw.  683.  1814. 

the  Courts  of  King's  Bench,  Common  Pleas,  and  the 
Exchequer  will  enlarge  the  time  for  the  bankrupt  to  sur- 
render himself  in  discharge  of  his  bail,  and  stay  the  pro- 
ceedings in  the  mean  time,  that  the  bankrupt  may  hare 
an  opportunity  of  finishing  hi&  last  examination  before 
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the  commissioiien ;  they  will  allow  a  fortnight  or  some 
reasonable  time  beyond  the  forty-second  day,  or  the 
enlarged  time  for  that  purpose.  Maude  ▼.  Jcweit^  3  East^ 
146.  Glcndintng  v.  Robinson,  1  Taunt.  320.  Crump  v. 
Taylor,  1  Price,  74. 

The  bankrupt  having  declared  his  intention  to  appeal  irabanknipt, 
to  the  House  q/*  Lords  against  the  judgment  of  the  Court  an^acdon,'ap.^" 
of  King's  Bench,  the  assignee  applied  to   the  chancellor  P^***  *°/{*^^ 
for  directions  and  an  indemnity ;  but  the  chancellor  de-  the  Chancellor 
clared,  he  had  no  authority  to  indemnify  him  against  the  ^^j^^he  astr- 
consequences  of  his  situation,  nor  prevent  his  liability  to  nee  against  the 
the  bankrupt  in  respect  of   the  property  disposed  of  „ J^^j^^'^^ji 
under  the  commission,   if  the  commission  were  supern  he  retcovef 
seded;  he  must  act  as  if  the  commission  were  valid, 
or  remove  himself  from  the  situation.     In  the  matter  of 
Bryant,  2  Hose  17. 

If  a  creditor  has  a  joint  and  several  bond,  and  one  of  uponajointand 
the  obligors  becomes  a  bankrupt,  and  he  proves  it  under  "f '*^**  ^^*! 
the  bankrupt's  commission,  he  cannot  afterwards  bring  a  proof  against 
a  joint  action  upon  the  bond.  •^^o"'*  *  ^"^^ 

The  chancellor  will  grant  an  injunction.*  BrcuUey  v. 
Millar,  I  Rose,  278. 1812. 

The  proof  is  equivalent  to  a  separate  action  ;  he  may^ 
therefore,  bring  a  separate  action  against  the  other 
obligor.  • 

In  directing  the  issue,  those  who  maintain  the  aflBrma*  laanissve  the 
tion  are  to  be  plaintUb ;  and  they  are  to  have  the  choice  jirt  Ae'affi?-" 
of  the  court  in  which  they  will  try  it.    2  Rose,  83.  matire,  and 

The  assignees  being  identified  in  interest  with  the  bank-  court, 
^pt,  so  that  the  action  brought  by  the  bankrupt  would 
not  be  properly  tried  if  he  defended  if,  the  petitioning 
creditor  was  allowed  to  defend,  he  fully  indemnifying 
the  assignees,    Ewparte  Stewart  re  Bryant. 

Assignees  under  a  joint  commission  may  declare  as  the  Assignees  un. 
assignees  of  one  partner  in  an  action  brought  on  a  con-  mludnm^ 
tract  entered  into  with  him  alone  on  his  separate  |Lccount.  ^^}^^  *»  ^« 
Lord  EUenborough  observed,  that  as  to  all  separate  tran-  ^'e  partner  in 
•actions  the  commission  is  separate.     Stonehouse  a«rf  *"  **'**f."  *** '*• 

*  coTer  nis  pro- 

perty* 
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another  J  cisHgneea  of  De  Capiety  v.  De  Silva,  S  Camp. 
399.  1813. 

This  appears  to  me  to  be  so  proper,  that  I  think  fbe 

evidence  of  a  contract  with  De  Capiet  alone  would  not 

have  supported  the  action,  if  thej  had  declared   as  the 

assignees  of  the  estate  and  effects  of  De  Capiet  and  De 

Sonza  CaldaSy  bankrupts. 

How  sflsiffneM      Where  two  assignees  out  of  three  paid  the  solicitor's 

^Litopay     bill,  and  brought  an  action  against  the  third  to  recover 

their  share  of    fy^^^  j^j^  jjjg  gjjafe.  Lord  Alvanley  and  the  court  were  of 

the  expcnce.  '  i  ,  *  i_      v 

opinion,  that  the  action  should  have  been  brought  bj 

each  separately  for  his  share  of  the  contribution.    Brand 

and  Herbert  v.  Bowks,  3  Bos.  and  PuL  235.  1808. 

The  assignees        Ejectment  tried  before  Thompson,  C.  B.   for  certain 

lanioUayVhe   freehold  lauds  of  ouc  B.  J.  Mitchell,  a  bankrupt,   of 

deiniw  before    whom  the  Icsscesof  the  plaintiff  were  the  assignees,  and 

ba^rgaiD  and*^  ^^  demise  was  laid  after  the  commission,  but  before  the 

Mie,  by  which  general  assignment,  and  also  before  the  bargain  and  sale 

stoocr«  coayey  of  ^he  lands  in  question  by  the  commissioners  to   the  as- 

to  them.  signees.    And  upon  exception  taken  that  the  demise  was 

insufficient,  the  learned  judge  directed  a  nonsuit. 

Upon  a  motion  for  a  new  trial,  the  court  of  King^ 
Bench  inquired  if  there  was  any  authority  extending  the 
doctrine  of  relation  to  the  conveyance  by  Uie  comnus- 
sioners  of  the  bankrupt's  freehold,  for  without  some  an- 
thority  it  would  be  going  too  far  to  carry  it  to  that  ex- 
tent ;  and  (no  authority  being  cited)  they  said  that  it 
remained  in  the  bankrupt,  though  not  beneficially,  until 
taken  out  of  him  by  the  conveyance.  Rule  refused. 
Doe  on  the  demise  of  Esdaile  v.  Mitchell,  2  Man.  and 
Sdw.^M.  1814. 

This  decision  I  conceive  to  be  perfectly  correct  The 
mystery  of  the  bankrupt  law  can  only  be  developed  by 
attention  to  the  statutes.  There  is  no  such  language  in 
the  statutes  as  that  all  a  bankrupt's  property  is  vested  in 
the  assignees  from  the  time  he  commits  an  act  of  bank- 
ruptcy; but  it  is  true  to  a  certain  extent  when  properly 
explained. 
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By  the  first  existing  statute,  the  13  Eliz.  c.  7.  s.  2.  the 
Gommissionera  may  make  sale  of  all  the  property  the 
bankrupt  had  when  he  became  bankrupt 
.  The  vendee  or  assignee  of  the  commissioners  from  the 
moment  of  the  grant  had  a  title  paramount  to  every  other 
possessor  of  all  the  personal  property.    2  Co,  25. 

This  would  be  equally  true  of  the  real  property.  But 
the  assignee's  right  to  dispose  of  the  property  can  only 
commence  with  the  execution  of  the  deed  or  conveyance 
by  the  commissioners. 

But  by  the  same  section  the  commissioners  by  them- 
selves, or  their  messenger  or  ofScer,  may  take  possession 
by  force  of  all  property,  both  real  and  personal,  which 
the  bankrupt  had  when  he  became  bankrupt. 

The  chancellor  held,  that  if  an   assignee  would  not  if  an  ani^ee 
admit  the  validity  of  the  commission  in  an  action  directed  j"  *"  hta^'^imt 
to  be  brought  against  him,  he  must  do  it  at  the  expence  him  by  the  or- 
of  his  proof.    Exparte  Jeeka,  1  RoaCy  393.  1813.  ^urt!d?.pute« 

I  presume  the  chancellor  meant,  if  he  disputed  the  the  commission, 
commission  he  would  order  his  proof  ijo  be  expunged,  wonidexpnnfc 
Assignees  are  considered  as  officers  of  the  court.  ^^*  P">o^- 

A  creditor  who  has  proved  may  dispute  the  commis* 
sion.    Rankin  v.  Homer ^  16  Eaaty  191. 

Lord  Eldon  is  reported  to  have  said,  there  is  a  great 
difference  in  the  cases ;  but  his  reasons  do  not  appear. 

The  plaintiffs  in  their  original  writ  described   them-  How  assig^nees 
selves  as  assignees  of  the  estate  and  effects  of  ,Lomas,  and  j^j^^^p^  n*!^y"* 
also  as  assignees  of  Edensor,  there  being  no  joint  com*  declare, 
mission  against  the  two ;   and  declared  for  goods  sold 
aod  delivered  by  both  the  bankrupts,  and. also  for  goods 
sold  by  each  of  the  bankrupts.     A  verdict  was  found  for 
the  plaintiffs,  not  in  a  gross  sum,  but  the  damages  were 
assessed  and  apportioned  to  the  demands  proved  on  the 
several  counts  respectively.     A  rule   was  obtained   to 
shew  cause  why  the  judgment  should  not  be  arrested. 

Lord  Kenyon,  Ch.  J.  said,  they  had  looked  into  the 
cases,  and  were  clearly  of  opinion  that,  the  different 
rights  could  not  be  joined  in  the  same  action.     But  that 

VOL.  II.  H  H 
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the  plaintiflFs  might  enter  ap  their  judgment  on  thoie 
coimti  for  the  joint  debts  due  to  both  the  bankraptf. 
Hancock  and  others  ▼.  Haywood^  3  T.  JR.  433.  1789. 

S.  Streatfield,  D.  B.  and  J.  M.  a^igneesof  the  estate 
and  effects  of  James  de  Drusina  and  J.  Clerk,  bankrupts, 
and  also  assignees  of  the  estate,  debts,  and  effects  of  J. 
C.  Ridder,  a  bankrupt,  bring  an  action  against  Haliday 
for  goods  sold  and  delivered  by  the  three  bankrupts  in 
partnership  to  the  defendant  before  they  became  bank- 
rupts. 

After  a  verdict  for  the  plaintifb  a  motion  was  made, 
in  arrest  of  judgment,  that  it  appeared  to  be  a  joint  de 
mand  on  the  part  of  all  the  bankrupts  under  separate 
commissions,  the  one  taken  out  against  the  two  former 
jointly,  and  the  other  against  the  latter  only. 

The  court  refused  to  arrest  the  judgment  after  the 
verdict.  Mr.  J.  BuUer  observed,  that  for  any  thing  ap> 
pears  to  the  contrary,  one  commission  may  have  been 
sued  out  on  a  joint  debt  of  De  Drusina  and  Clerk  onlj, 
which  would  clearly  have  been  good,  and  another  com* 
mission  might*  have  been  founded  on  a  separate  debt  and 
act  of  bankruptcy  of  Ridder,  and  then  the  assignees 
under  both  commissions  might  join  in  maintaining  an 
action  against  the  defendant  for  a  debt  due  to  both  the 
estates.    Sireaifield  v.  HaUiday,  3  T.  B.  779.  1790. 

Though  there  might  be  a  partnership  of  two,  A.  and 
B.  and  a  partnership  of  three,  A.  B.  and  C,  and  two 
commissions  sued  out,  as  suggested  by  Mr.  J.  Buller, 
if  two  thirds  of  this  debt  were  not  the  joint  debt  of  A. 
and  B.,  I  should  have  thought  the  correct  mode  of  de- 
claring would  have  been,  Streatfield  and  others,  assig- 
nees of  the  estate  and  effects  of  A.,  and  also  assignees  of 
the  estate  and  effects  of  B.,  and  also  assignees  of  the 
estate  and  effects  of  C. 

It  was  owing  merely  to  chance  that  the  same  persons 

were  the  assignees  of   the  estate  and  effects  of  C. :   if 

they  had  been  different  persons  they  must  have  joined 

with  the  assignees  of  the  other  two,  as  I  have  described. 

did  to  Ml*"**'      Where  the  assignees  defend  an  action  or  oppose  a  pe- 
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tition,  for  the  benefit  of  the  estate,  they  shall  be  paid  their  costi  incurred 
costs  out  of  the  estate,  as  between  attorney  and  client,  ©f  tk«  estate. 
Exparte  Bryant ^  2  Rose,  1.  1^13.     1    Ves.   and  Bea. 
213. 

Lord  Eldon  has  said,  this  court  (viz.  the  chancellor  in  The  chancellor 
bankruptcy,)  will,  undoubtedly,  enjoin  a  bankrupt  from  ^raiii^a  bank- 
vexatiously  and  repeatedly    bringing  actions  against  his  ruptfromhring- 
assignees;  but  it  has  never  considered  his  failure  in  the  action  against 
first  action  as  a  reason  for  interposing  against  a  second.  **"  aw»gnee«- 
Exparte  Bryanty  2  RosCy  4.  1813. 

G.  M.  Jukes,  J.  Langley,  and  E.  Jukes,  were  partners  ^T  the  same 

o     .^ '  7  1-  assig-nees  under 

as  bankers  at  Gosport.     G.   M.  Jukes,  J.  Langley,  J.  different  com. 
Willis,    and  J.  Jackson,    were  partners  as  merchants  in  ™»"«f«  "•T 

'  ^  r  describe  theia- 

London.     A  joint  commission  of  bankrupt  was  sued  out  seWes. 
against  the  four. 

A  separate  commission  was  afterwards  sued  out  against 
E.  Jukes. 

The  same  persons  were  chosen  assignees  under  both  the 
joint  and  separate  commissions. 

They  brought  an  action  to  recover  a  debt  due  to  the 
three  partners  in  the  Gosport  bank,  and  declared,  a^  the 
a89ignees  of  the  estate  and  effects  of  G.  M.  Jukes,  J. 
Langley  and  E.  Jukes. 

Lord  Ellenborough  and  the  court  held,  that  these  as- 
signees, having  in  themselves  all  the  interest  of  the  three 
partners  joint  and  separate,  are  entitled  to  recover  what- 
ever was  due  to  them.  Scott  and  others  y.  Franklin^  16 
East,  428. 

Under  the  joint  commission  they  were  the  assignees 
of  the  four  and  the  assignees  of  each,  and  their  right  of 
suing  for  a  joint  debt  due  to  the  three  bankers  was  pre- 
cisely the  same  as  if  there  had  been  three  separate  com- 
missions. If  there  had  been  different  assignees  under 
each  commission,  then  they  must  have  all  joined,  and 
must  have  described  themselves  as  the  assignees  of  each 
bankrupt  respectively.  But  if  the  same  persons  had 
been  assignees  under  each  commission,  then  they  might 
have  described  themselves  as  the  assignees  here  have 

HH  2 
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done,  without  naming  themselves  as  the  assignees  of  each 
bankrupt  three  times  over.    See  p.  466.  ante. 
Proeeeaintrt  ^^  ^^^  chancellor  directs  an  action  to  try  the  validity 

tteyea  if  the      ^f  ^  commission,    he  will  order  the  proceedings  to  be 

chancel  lor  or-  '  » 

dert  an  action,  Stayed  in  the  mean  time.     That  the  bankrupt  has  brought 
butjiot  other-    ^  second  action  is  not  itself  a  ground  for  such  suspension. 

Exparte  Bryant^  2  Rose^  6.  1813. 
Proceedings  The  chaucellor  will  stay  the  proceedings  if  a  suffici- 

if* a  sufficient  ently  ample  and  certain  sum  is  offered  for  the  payment 
snm  is  offered  of  the  debts,  and  he  will  order  an  inquiry  to  be  made 
oTthe^debts.  into  the  title  and  sufSciency  of  the  estate  or  fund  pro- 
posed  for  that  purpose.  Exparte  Bryanty  2  Ro^e^  6. 
1813. 
Petitioning^  ere-  Where  the  assignee  is  so  connected  in  interest  with  the 
to  defenTin!^  bankrupt,  that  he  cannot  safely  be  entrusted  with  the  de- 
stead  of  Uie  fence  of  an  action  brought  by  the  bankrupt,  the  petilion- 
^^^^  ing    creditor   will  be  permitted  to  defend   the  action, 

upon  giving  the  assignee  a  full  indemnification  against 
all  the  expences  of  the  action.  Esparte  Stewarty  intk 
matter  of  Bryant ^  2  Roaey  6.  1813. 

If  the  chancellor  directs  an  action  to  be  brought,  the 

trial  is  to  be      motiou  for  a  new  trial  must  be  made  in  the  court  of  law 

moved  for.        |jj  y^hjch  the  action  is  brought ;  but  if  he  has  directed  an 

issue,  the  motion  must  be  made  before  him  or  the  court 

of  Chancery.      Exparte  Keneingtony  Geo.  Coopety  d6. 

1815. 

If  one  partner       Where  several  are  equally  liable  upon  a  joint  contract, 

becomes  bank-  and  one  becomes  bankrupt  and  obtains  his  certificate,  he 

hil'ce^ficSe"'  "i^st  be  joined  in  the  action,  or  the  others  may  plead  in 

be  must  be  join- abatement.     BoviU  v.   Wood   and  others,   2  Mau.  and 

ed  in  an  action     ^i^^    q«     i  q  i  q 
witb  the  solvent  a€lW.  S3.    1813. 

partner  for  a 

joint  debt.  — ^^^^^»— 

ABATEMENT. 

Action  at  law         In  an  action  at  law  if  the  plaintiff  becomes  a  bankrapi, 
does  not  abate,  the  action  does  not  abate,  but  the  assignees   must  pro- 
ceed in  the  name  of  the  bankrupt,  till  either  an  interlo- 
cutory or  final  judgment  is  obtained.     Hewitt  v.  ManteU, 
2  Wile.  372.  1768. 
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The  assignees  may  then  sue  out  a  scire  facias  to  re* 
Tive  the  judgment,  but  they  are  not  obliged  to  do  it ;  and 
it  is  no  irregularity  if  the  bankrupt  proceeds  to  sue  out 
execution  in  his  own  name.  Waughy.  Ausieny  3  T,  R, 
437.  1789. 

But  where  the  assignees  make  themsekes  parties,  the 
rule  is,  that  they  cannot  make  themselves  parties  to  th« 
record  in  any  intermediate  stage  of  &e  proceeding,  but 
it  must  be  immediately  after  judgment,  though  an  inter- 
locutory judgment  is  sufficient  for  that  purpose  The 
assignees  should  go  on  with  a  writ  of  error  in  the  bank- 
rupt's name  till  judgment.  Therefore  di.  scire  facias  before 
that  time  must  be  quashed.  Keetchman  v.  Beyer^  J  1\ 
R.  463.  1786. 

In  a  scire  facias  to  revive  a  judgment^  the  assignees 
need  not  slate  their  title  more  fully  than  in  a  declara- 
tion in  an  action.  If  inter  y,  Kretchman,  2  T.  R,  45.  1787. 

But  the  court  in  these  cases  will  stay  proceedings  un- 
less security  is  given  for  the  costs.     See  4  Ves,  387. 

In  these  cases  it  is  taken  for  granted  that  the  assig- 
nees may  go  on  in  the  name  of  the  bankrupt  till  judg- 
ment is  obtained. 

There  may  be  many  instances,  where  the  assignees  will  Whether  the 
not  be  able  to  recover  the  bankrupt's  property  because  |Jf,e  m*hc  muiie 
they  are  unable  to  prove  either  the  trading,  act  of  bank-  of  the  hauk- 
ruptcy,  or  the  petitioning  creditor's  debt.     In  these  cases  ™^  ' 
it  would  be  very  convenient  that  they  should  sue  in  the 
Qame  of  the  bankrupt ;  but  I  do  not  find  any  authority 
to  shew  that  the  chancellor  will  compel  the  bankrupt  to 
permit  his  name  to  be  used,  or  that  he  shall  sue  for  the 
benefit  of  his  creditors,  except  the   following,  in  which 
Lord  Hardwickesays,  '*  suppose   a  trader  is  made  exe- 
cutor and  residuary  legatee,  and  before  his   bankruptcy 
collected  in  sufficient  assets  to  pay  the  debts  and  lega- 
cies, and  the  residuum  consisted  of  debts  and  mortgages ; 
I  would  not  scruple  in  such  case  to  let  the  assignees  sue 
in  the  bankrupt's  name  as  executor  to  get  in  the  debts." 

In  that  case  Lord  Hardwicke  ordered  the  bankrupt  to 
surrender  an  office  to  a  person  who  had  purchased  it, 
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and  expressed  himself  with  some  warmth  tfaatif  the  bank- 
rupt should  refuse  in  any  respect  to  conform  to  these  di- 
rections, he  should  stand  committed  till  he  did  conform. 
Exparie  Butler^  Amb,  73. 

The  first  existing  statute,  13  Eliz.  gives  the  commis- 
sioners power  to  take  order  with  the  body  of  the  bank- 
rupt and  all  his  lands,  goods,  &c.     It  does  not  appear 
for  what  purpose  they  are  to  take  order  with  his  body 
except  to  compel  him  to  assist  in  recovering  or  convey- 
ing his  property  for  the  satisfaction  of  his  creditors. 
The  court  of         But  Lord  Eldon  after  much  consideration  has  decided 
Chaocery  wiU   ^^^  jjg  jn^j  q^  authority  to  Compel  a  bankrupt  to  exe- 
bankroptto      cute  a  powcr  in  favour  of  his  creditors.     He  observed, 

execute  a         u  jj^g  ^|jjg  court  even  by  direct  decree  compelled  a  bank- 
power.  ^  '^ 

rupt  to  do  an  act  because  he  is  a  bankrupt?  The  credi- 
tors by  duress  of  refusing  his  certificate  can  compel  him 
before  this  statute,  which  authorizes  the  commissioners 
to  convey  an  estate  tail,  the  court  conld  not  have  com- 
pelled him  to  have  suffered  a  recovery.'*  Thorpe  v. 
Goodall,  I  Rose,  40y  and^O.  1812. 

Before  the  21  Jac.  1.  c.  19.  s.  12.  which  first  empow- 
ered the  commissioners  to  convey  an  estate  by  their  deed, 
of  which  the  bankrupt  was  tenant  in  tail,  as  effectually 
as  the  bankrupt  himself  could  have  done  by  a  commoo 
recovery,  it  is  clear  that  the  commissioners  could  not 
have  compelled  him  but  by  the  imprisonment  of  his  body. 
I  should  think  the  words  of  the  2d  section  of  the  13  Elis. 
are  large  enough  for  that  purpose. 

But  still  if  the  bankrupt  died  before  the  recovery  was 
suffered,  the  title  of  his  issue  and  of  those  in  remainder 
would  not  be  disturbed.  It  was  therefore  convenient  to 
permit  the  commissioners  to  do  it  effectually  at  once, 
without  resorting  to  the  imprisonment  of  the  bankrupt, 
which  his  obstinacy  might  still  render  nnavailing. 

This  ^observation  may  perhaps  be  useful  when  a  chan- 
cellor is  called  upon  to  compel  a  bankrupt  here  to  convey 
his  real  property  abroad  to  his  assignees,  which  the  bar- 
gain and  sale  of  the  commissioners  has  no  operation 
upon. 
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In  3T5oiye  V.  GoodaU^  the  Lord  Chancellor  Eidon  de-  Whether  a 
cided  that  a  court  of  equity  could  not  compel  a  bankrupt  by  Mii^unent. 
who  had  a  power  of  raising  money  upon  an  estate  to  ex- 
ecute  that  power  in   favour  of    his  creditors.     1  Roae^ 
270. 

He  gave  no  opinion  ^^  whether  it  was  an  interest  in  the 
bankrupt,  which  was  transferred  to  and  vested  in  the 
assignees  under  the  comprehensive  terms  of  the  sta- 
tute." 

All  he  found  upon  the  subject,  he  said,  was  that, 
where  cv  tenant  for  life  who  had  a  power  to  charge  the, 
estate  with  1001.  became  bankrupt.  Lord  King  held,  it 
was  merely  a  power,  not  such  an  interest  as  would 
pass  to  the  assignees.  Stated  in  Lord  Townaend  v. 
Windham^  2  Fes.S, 

But  this  decision  of  Lord  King's  is  not  only  no  autho- 
rity that  it  will  not  pass  to  the  assignees  at  present,  but 
affords  a  strong  inference,  or  almost  an  irrefiragabie  con- 
clusion that  it  is  an  interest,  which  would  now  pass  to  the 
assignees. 

Lord  King  made  that  decision  upon  a  reference  to  the 
then  existing  statute,  the  d  Geo.  1.  c.  24.  See  voL  1. 
p.  256. 

The  bankrupt  was  then  to  disclose  and  deliver  up 
his  estate,  of  which  he  was  possessed,  or  in  or  to  which  he 
was  any  ways  interested  or  entitled,  or  which  any  person 
had  in  trust  for  him.  5  Geo.  1.  c.  24.  s.  1.  The  same 
words  are  used  in  the  4  and  5  Ann.  c.  17.  See  vol.  1. 
p.  231. 

Lord  King  not  thinking  these  w^ords  sufficiently  com- 
prehensive to  include  a  power,  it  cannot,!  think,be  doubted 
but  the  legislature  soon  after  Lord  King's  judgment,  and 
with  an  immediate  reference  to  it,  added,  after  repeat- 
ing the  same  words,  the  following  sentence,  or  whereby 
9uch  person  (the  bankrupt)  or  hU  family  hath  or  may 
have  or  earpect  any  prt^fit^  possibility  of  projii^  ben^t  or 
advantage  whatsoever. 

This  statute  then  proceeds,  as  the  two  expired  statutes, 
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to  declare  that  the  baDkrupt  shall  deliver  up  to  the  com- 
niissioDers  all  such  part  of  his  estate  and  effects. 

By  section  26,  the  commissioners  shall  assign  every 
such  bankrupt's  estate  and  effects  unto  such  persons  as 
the  creditor  shall  choose  as  aforesaid. 

It  follows  then,  I  think,  incontestabljand  demonstrablj 
that  the  same  power,  which  the  bankrupt  had  of  raising 
money  upon  any  estate,  passes  by  th^  assignment  to  the 
assignees ;  and  whatever  power  or  right  the  bankrupt  had 
of  raising  money  for  the  benefit  of  his  creditors,  the  same 
power  or  right  the  assignees  have  of  doing  it  in  their 
names  by  virtue  of  the  commission  and  the  assign- 
ment. 
A  bankrupt  By  a  late  decision  of  the  King's  Bench,  it  appears  that 

caonot  main-     ^  bankrupt  Cannot  now  maintain  an   action  in  bis  name, 

tain  an  action  <.    •  i 

for  the  benefit  for  the  benefit  of  the  assignees  and  the  creditors,  if  the 
of  hiscrcditon.  ^j^fendant  pleads  that  the  plaintiff  had  become  a  bankrupt, 
and  that  all  his  estate,  effects  and  debts  were  assigned  to 
the  assignees,  who  alonre  became  entitled  to  sue  for  the 
same.  That  ^^is  is  a  legal  bar,  which  the  court  cannot 
set  aside,  Notwithstanding  there  is  a  replication  that  the 
bankrupt  has  brought  the  action,  and  is  continuing  it  in 
his  name  by  the  consent  or  direction  of  the  assignees  for 
the  benefit  of  his  creditors. 

The  court  relied  upon  a  former  decision  by  Lord 
Mansfield  and  the  court,  in  Michaelmas  term,  1782, 
Barnes  v.  Maton^  in  which  they  held  such  a  plea  was  a 
legal  bar,  which  the  court  could  not  set  aside.  Ktrniear 
V.  Tarrant,  15  East,  622.  1812. 

But  in  the  case  before  Lord  Mansfield,  there  was  no 
replication  that  the  action  was  brought  in  the  name  of 
the  bankrupt  for  the  benefit  of  his  creditors. 

If  this  cannot  be  done,  it  will  be  a  great  impediment 

to  the  attainment  of  justice  in  bankruptcj. 

How  tba  bank-      ^^^  sister-in-law  of  the  bankrupt  took  out  of  his  house 

rnptis  to  be     as  much  plate  as  raised  201.  which  she  applied  to  the 

'"**  maintenance  of  the  bankrupt  and  his  family,  consisting 

of  six  children,  before  his  last  examination ;  the  assig- 


ABATEMENT.  *73 

nees  brought  an  action  of  trover  against  her.  Upon  a 
case  for  the  opinion  of  the  court ;  Lord  Mansfield,  Ch.  J. 
This  is  a  very  cruel  case ;  but  if  the  assignees  insist  upon 
tbeir  claim,  this  court  cannot  assist  the  defendant. 

Buller,  J.  Supposing  the  bankrupt  ought  to  be  main- 
tained out  of  his  effects  during  his  examination,  yet  this 
defendant  cannot  be  justified  in  taking  the  property  of 
A.  to  maintain  B.  Postea  to  the  plaintiffs.  Thompson  v. 
CounceU,  1  T.  R.  167. 

The  5  Geo.  2.  c.  30.  s.  I,  directs  that  the  bankrupt 
shall  disclose  and  discover  all  his  estate  and  effects,  except 
such  part  as  shall  have  been  really  and  bond  fide  before 
sold  in  the  way  of  his  trade,  and  except  such  sums  of 
money  as  shall  have  been  laid  out  in  the  ordinary  ex- 
pence  of  his  family. 

It  is  difficult  to  say  what  is  meant  by  these  excep- 
tions. 

The  word  before  I  think  refers  to  the  examination.  If 
goods  were  sold,  they  need  not  mention  them ;  but  they 
must  disclose  the  money  which  may  be  received  for  them 
or  which  is  due  for  them.  They  need  not  voluntarily 
disclose  the  money  they  have  laid  out  for  the  ordinary 
expence  of  their  family.  But  if  they  were  asked  by  the 
commissioners,  they  would  be  bound  to  answer  and  give 
a  true  account  to  whom  they  paid  the  money ;  and  then 
the  assignees  by  virtue  of  the  13  Eliz.  c.  7.  s.  2.  might 
recover  that  money. 

fiut  still  if  the  money  was  applied  only  for  the  ordi" 
nary  expence  of  the  bankrupt's  family  till  the  last  exa- 
mination, when  he  is  to  give  up  all  he  possessed,  he 
would  be  guilty  of  no  crime. 
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And    be    it  further   enacted    by  the  authority  afore*  So  in  sniii  in 
;aid,  that  from  and  after  ttie  passing  of  this  act,  in  all  2lijL«  m 
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against  all  gaits  of  equity  DOW  instituted  by  or  against  mixjnsag* 
^tbesuit!^  nee  of  any  bankrupt,  the  commission  of  bankrupt,  and 
the  proceedings  of  the  commissioners  under  the  same, 
shall  be  evidence  to  be  received  of  the  petitioniDg 
creditor's  debt,  and  of  the  trading  and  bankruptcy  of 
such  bankfxipt,  as  against  all  the  other  parties  in  sod 
suit,  unless  such  parties,  some  or  one  of  them,  shall, 
within  ten  days  after  rejoinder  in  the  cause,  give  .notice 
in  Writing  to  the  assignee  that  they  or  he  intend  to  dis- 
pute the  said  trading,  petitioning  creditor's  debt,  or  act  of 
bankruptcy,  or  some  or  one  of  such  matters ;  and  where 
«uch  notice  shall  have  been  given,  if  the  assignee  shall 
prove  the  matter  so  disputed  to  the  satisfaction  of  the 
court,  the  costs  occasioned  by  such  notice,  to  be  taxed 
by  the  proper  officer,  shall,  if  the  court  see  lit,  be  paid 
by  the  party  or  parties  giving  such  notice  to  the  assignee, 
and  the  service  of  such  notice  may  be  proved  by  affi- 
davit  upon  the  bearing  of  the  cause* 


Where  the  defendant  had  rejoined  without  giving  notice 
as  directed  by  the  statute,  the  chancellor  ordered  upoo 
motion  that  he  might  be  at  liberty  to  withdraw  his  re- 
joinder, and  rejoin  forthwith  fie  novo;  but  he  required  an 
affidavit  that  the  deponent  is  informed  and  believes  that 
it  is  essential  to  the  justice  of  the  case,  that  the  defendant 
shall  be  at  liberty  to  dispute  the  liabiUty  of  the  commis- 
sion. Berks  V.  Wigan^  1  Vea.  and  Bea.  221.  1813. 
Bankruptcy  no  Upon  a  motion  on  the  part  of  the  defendant  to  dis- 
•uit!*"****  ^  *  solve  an  injunction,  and  the  counsel  on  the  other  side 
observing  that  the  cause  was  abated  by  the  bankrupty  of 
the  plaintiff;  Lord  Hardwicke.  '*  Bankruptcy  i&  no 
abatement,  and  therefore  if  he  had  any  cause  to  shew 
he  must  go  on,  or  he  would  dissolve  the  injunction.' 
Anon.   1  Atk.  263. 

In  the  case  of  new  assignees  substituted  for  those  vrho 
die  or  are  removed,  they  cannot  revive,  but  'they  wiD 


ABATEMENT.  .     47^ 

have  the  benefit  of  the  former  proceedings  by  supple* 
mental  bill.     Jnm.  I  Atk.  88. 1739. 

The  court  of  Exchequer  dismissed  the  plaintiflTff  bill 
with  costs  for  want  of  prosecution :  he  had  become  a 
bankrupt.    BrawhaU  v.  CrosSj  1  Atk.  863. 

But  Lord  Thurlow  afterwards  held  that  bankruptcy 
was  an  abatement  of  a  suit  in  equity,  and  of  an  action 
at  law,  and  that  the  assignees  to  have  the  benefit  of  the 
proceedings  must  file  a  supplemental  bill.  SelUzs  v. 
Daweon,  1  Atk.  263.  3d  Edit 

But  afterwards  the  court  of  Exchequer  denied  the 
authority  of  that  case,  and  dismissed  a  bill  with  costs 
for  want  of  prosecution. 

The  Chief  Baron  observed  that  in  reason  the  mere 
bankruptcy  of  the  plaintiff  ought  not  to  prevent  the  defen* 
dant  from  being  reimbursed,  if  he  can,  for  the  expence 
of  the  suit.     Davison  v.  Butler^  April  28thy  1793. 

In  these  cases  the  costs  cannot  be  proved  under  the 
commission.  The  bankrupt  will  continue  personally 
liable  for  them. 

But  in  equity  the  assignees  cannot  proceed  in  the  suit 
without  a  supplemental  bill.  WiUiams  v.  Kindery  4  Ves. 
387. 1798. 

So  if  a  petitioner  in  bankruptcy  becomes  a  bankrupt, 
a  new  petition  must  be  presented  by  his  assignees.  Ex^ 
parte  Rattray ^  23rf  March^  1792. 

A  bankrupt  may  be  permitted  to  petition  against  the  Banknipt  may 

J.         ^  .  n  .^       ikT     jz.  petition  in  for* 

commission  m  formd  pauperis.      Exparte  Northamy  ^^^^^^i: 
2  Ves.  and  Bea.  124. 

Upon  a  petition  to  supersede  a  commission,  the  chan-  Wherethecben* 
cellor  had  ordered  it  to  stand  over,  with  liberty  to  bring  i^J*c  to  brinj? 
an  action  to  ascertain  the  existence  of  a  partnership.  an  •*^*'"?»  *  ^'*} 

A  bill  of  discovery  was  filed,  to  which  a  demurrer  was  form  diicovery. 
put  in. 

Lord  Eldon  held,  that  such  a  bill  could  not  be  filed 
without  his  leave. 

It  might  go  up  to  the  House  of  Lords,  and  was  quite 
inconsistent  with  his  order  in  the  petition.  Cooke  v. 
Marsh,  18  Fes.  209. 
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If  the  object  was  to  discover  a  partnership  with  the 

bankrupt,  that  might  have  been  ascertained  at  a  private 

meeting  before  the  commissioners. 

One  Msi^nce         One  assignee  may  obtain  contribution  against  the  rest 

tth  f^'n  "  *^*'°'  ^^^  ^  ^^^  occasioned  by  their  joint  act,  though  they  acted 

against  others    only  for  conformity,  and  by  his  advice,  and  from  his 

or  loss.  representations.     Lingard  v.  Bromley,  1  Ves.  and  Bea. 

114.  1812. 

Thebankrnpt       Davis  agreed  to  sell  certain  premises  to  the  plaintiff, 

joiLd  witMhe  *^^>  ^^^  contract  remaining  unexecuted,  became  bank- 

•ssiijrnees  in  a    fupt.     The  bill,   filed  against  the  assignees  and  against 

perform^oce.     Davis,  prayed,  that  the  agreement  might  be  specificallj 

performed,  and  an  injunction  to  restrain  the  assignees 

from  proceeding  for  rent  agamst  the  plaintiff  in  posses^ 

sion.     To  this  bill  the  bankrupt,  Davis,  demurred. 

The  vice-chancellor,  upon  a  full  consideration  of  ail 
the  cases  upon  the  subject,  concluded,  that  a  person, 
who  has  no  interest,  and  is  a  mere  witness,  against  whom 
there  could  be  no  relief,  ought  not-  to  be  a  party.  A 
bankrupt  stands  in  that  situation. 

Upon  that  ground  the  demurrer  was  sustained.  Wkii- 
worth  V.  Davis,  1  Vea,  and  Bea.  645. 
The  chancellor  A  Commission  of  bankruptcy  issued,  in  1810,  against 
Ae  b^B^krupTto  Thomas  and  George  Comford,  to  whom  the  plaintiff  was 
try  the  validity  jad^btcd  to  theamouut  of  381.  They  brought  an  action 
in  an  action      against  him,  alleging  the  commission  was  invalid,  and 

afbiSr  *""       ^^®y  intended  to  dispute  it. 

Being  Also  threatened  by  the  assignees,  he  filed  a  bili 
of  interpleader,  and  moved  for  an  injunction  on  bringing 
the  money  into  court. 

Lord  Eldon-^This  seems  to  me  a  case  of  interpleader. 
I  will  not  permit  the  bankrupts  to  proceed  in  this  action 
to  affect  the  commission. 

The  injunction  was  ordered.  LotDndesY,  Cort^ordt 
18  re«.  299.  1-811. 

If  an  action  is  brought  against  a  bankrupt,  he  may  fil^ 
a  bill  against  the  plaintiff  at  law  praying  a  discovery,  an 
account  and  paymjent  of  the  balance  due  to  him,  with 
the  usual  submission,  an  injunction  and  a  general  relief^ 
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without  making  his  assignees  parties  to  the  sdit;  and  Lord 
Eldon  overruled  the  plea,  that  the  plainti£F  in  equity  bad 
become  a  bankrupt.  Lowndes  v.  TayloTy  2  Rose  365. 
and  433. 

The  bankrupt  and  his  assignee  under  an  act  for  the 
relief  of  insolvent  debtors  filed  a  bill  against  the  attorney 
under  the  commissioUy  and  the  representatives  of  the 
deceased  assignees :  upon  demurrer  the  chancellor  diS"* 
missed  the  bill,  because  they  could  have  the  remedy  they 
prayed  for  by  petition  in  bankruptcy.  ScLxton  v.  Davis, 
18  Fes.  12.  1811. 

One  of  two  or  more  assignees  may  sue  in  equity, 
without  the  others  joining  in  the  suit. 

The  assignees  cannot  make  an  agreement  with  a  pur* 
chaser  of  the  bankrupt's  estate,  that  he  shall  indemnify 
the  bankrupt's  estate :  if  they  do,  a  court  of  equity  will 
not  enforce  a  specific  performance  of  that  agreement 
Wiliins  V.  Fryy  1  Meri.  244. 

In  that  case  Sir  William  Grant  said,  the  assignees  of  a 
bankrupt,  after  they  have  parted  with  the  possession  of 
their  lease,  are  not  liable  to  be  sued  at  all  upon  any  cove- 
nants ;  they  stand  in  no  need  of  an  indemnity. 

The  case  of  an  executor  is  altogether  different ;  an 
executor,  to  the  extent  of  assets,  is  liable  to  be  sued 
upon  his  testator's  covenants,  without  regard  to  his  hav- 
ing,  or  not  having,  the  possession  of  the  lease. ' 

Even  if  the  testator  has  assigned  the  lease,  the  execu- 
tor would  still  be  liable  to  be  sued  upon  the  covenants. 
Ibid. 


49  Geo.  3.  c.  121.  s.  IS. 


And  be  it  further  enacted  by  the  authority  afore-  No  action  »htU 
said,  that  from  and  after  the  passing  of  this  act,  no  ac-  a^aiost  asti^. 
tion  shall  be  brought  by  any  creditor  or  creditors  who  jeei^fordirU^ 
have  proved  or  shall  prove  any  debt  under  any  commis-  pctitiuo  to  the 
sion  of  bankrupt  against  the  assignee  or  assignees  of  the  J;;^^^„^^^^^^^^^ 
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be  GomMiMto  esCftte  of  8och  bankrapta,  lor  the  amocmt  of  any  dividend 
fMti[ndoM(^  declared  bj  the  commiasioDen  under  such  comraission; 
but  in  all  cases  in  which  the  assignee  or  assignees  of  any 
bankrupt  shall  refuse  or  omit  to  pay  any  dividend  de- 
clared under  any  commission  of  bankrupt,  it  shall  be 
lawful  for  the  creditor  or  creditors  entitled  to  the  same, 
to  petition  the  lord  chancellor,  lord  keeper  or  lords 
commissioners  for  the  custody  of  the  great  seal,  on  hea^ 
ing  such  petitions,  not  only  to  order  the  payment  of  sadi 
dividend,  but  also  in  all  cases  in  which  it  shall  appear 
to  him  or  them  that  the  justice  of  the  case  shall  require 
it,  to  order  payment  of  interest  for  the  time  that  such 
dividend  shall  have  been  withheld,  and  of  tiie  costs  of 
the  application. 


See  what  was  the  law  with  respect  to  the  right  of 
bringing  an  action  for  a  dividend,  under  6  Geo.  8.  c.  30. 
s.  38.  in  1  Vol. 
A  proof  cmimot      jf  a  creditor  petitions  the  chancellor  to  order  the  as- 

be  dispated 

upon  a  petition  signees  to  pay  a  dividend,  he  will  not  permit  them  to 
fora  diyidend.  dispute  Under  that  petition  the  validity  of  the  proof;  they 
ought  to  petition  the  chancellor  to  have  the  proof  ex- 
punged. 

If  they  find  after  payment  that  no  proof  ought  to  have 
been  made,  I  should  think  that  they  might  recover  die 
dividend  in  an  action  of  assumpsit,  as  so  much  moner 
paid  by  mistake,  just  as  the  bankrupt  could  have  reco- 
vered the  whole  debt,  if  he  had  paid  it  by  mistake ;  bn( 
in  such  a  case  the  chancellor  ought  first  to  order  the 
proof  to  be  expunged. 
If  tbe  assiinees      The  assignees  would  not  pay  the  dividend  because 
dendjthejmast  they  thought  the  proof  usurious.     Newnham  and  Co. 
if**h  ^  b*  '*k*'    presented  a  petition  to  the  chancellor  to  order  them  to  pay 
fmiii.  the  dividend.    The  chancellor  made  such  an  order,  but 

said  the  assignees  might  present  a  petition  to  have  tbe 
proof  expunged. 

Newnham  and  Co.  proceeded  to  enforce  the  order  by 
attachment. 
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The  assignees  then  petitioned  to  restrain  them,  and 
that  they  might  be  at  liberty  to  pay  the  dividend  out  of 
the  first  assets  of  the  bankrupt  that  should  come  to  their 
hands;  for  after  the  order  and  whilst 'these  proceedings 
were  pending,  the  bankers  in  whose  hands  the  bankrupt's 
assets  were  placed  had  failed. 

Lord  Eldon  observed, "  how,  consistently  with  justice, 
can  I  make  those  liable  for  the  personal  conduct  of  the 
assignees,  who  are  not  in  the  least  accessary  to  that  con- 
duct? If  an  assignee  says,  although  a  dividend  is  ordered, 
I  will  not  pay  it;  I  will  hold  the  creditor  at  arm's 
length,  and  resist  the  payment  of  it,  he  must  take  the 
consequences  of  it  upon  himself.  I  cannot  throw  it  on 
those  creditors,  or  on  the  other  creditors :  and  as  it  must 
fall  somewhere,  it  must  be  thrown  on  the  assignees, 
through  whose  conduct  it  has  originated."  Eaparte 
Graham^  1  Rose,  456.  1813. 

The  assignees  cannot  dispute  the  debt  under  a  petition  Tbe  aatii^neei 
against  them  to  pay  the  dividend..    Exparte  Whiteside,  S^^aVbt  nJolT 

1  RoSCy  319.  a  petition  for 

But  after  the  order  of  dividend  they  might  petition  to  *  '^*  ®°  * 
have  the  proof  expunged. 

Upon  a  petition  for  the  assignees  to  pay  a  dividend,  if  Au\gnee»  or- 
thej  are  not  prepared  to  state  an  objection  to  the  debt,  airidend  with 
the  chancellor  will  order  it  to  be  paid  with  interest  and  interest  and 

costs. 

costs.     Exparte  Atkinson,  3  Ves,  and  Bea.  13. 

In  a  commission  against  Dicken,  a  dividend  was  or- 
dered upon  the  proof  of  the  debt  of  Alsopp,  the  peti- 
tioner: this  dividend  was  claimed  by  J.  B.  Scott,  under 
an  agreement  with  the  petitioner.  The  assignees  with- 
held the  dividend  for  some  time  on  that  account ;  but  no 
steps  were  taken  by  Scott  to  substantiate  his  claim. 
The  petition  was  not  served  upon  Scott. 

The  vice-chancellor  ordered  the  assignees  to  pay  the 
dividend  with  interest  and  the  costs  of  the  petition,  which 
as  the  assignees  did  not  intend  any  thing  improper, 
were  to  be  paid  out  of  the  estate.  Exparte  Alsopp, 
1  Mad.  603. 
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BankraptB  in  And  whereas  great  incoaveniences  have  arisen  from 
executloiTon  ^^^  necessity  which  now  exists  of  the  attendance  of 
their  last  commissioners  of  bankrupt  in  prison  to  take  the  exami- 

examination  -,,  11.  ••ai 

to  be  brought  nations  Of  bankrupts  charged  m  execution :  be  it  there- 
before  the        j^^^  enacted  by  the  authority  aforesaid,  that  every  bank- 

commiHioners  ^  \  ^  '* 

to  be  examined,  rupt  being  in  custody  at  the  time  of  his  or  her  last  exa- 
mination, although  charged  in  execution,  shall  be  broagbt 
before  the  commissioners  to  be  examined  by  them,  in 
the  same  manner  as  is  now  prt^ctised  with  respect  to  bank- 
rupts in  custody  on  mesne  process;  and  the  gaoler  or 
keeper  of  the  prison  in  which  such  bankrupt  is  or  shall 
be  confined,  shall  be  fully  indemnified  by  the  warrant  of 
the  commissioners,  for  bringing  up  such  bankrupt  for 
such  purpose.  i 


It  would  have  been  better  if  he  could  have  been  so 
brought  up  at  any  meeting  of  the  commissioners.  His 
attendance  is  frequently  wanted  at  other  meetings  both 
public  and  private.  The  last  examination  will  of  course 
extend  to  every  adjournment  of  it. 
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ProTin^oT  And  be  it  further  enacted  by  the  authority  afore- 

delirnnde'  a     "**^'  ***  *^^°*  ™^  ^^^^  ^^  passing  of  this  act,  it  shall 

commiMion  to    not  be  lawful  for  any  creditor,  who  has  or  shall  have 

Bot**to  ppwce^  brought  any  action,  or  instituted  any  suit  against  any 

Against  the       bankrupt,  in  respect  of  any  demand  which  arose  prior  to 

actioiiln  rJ     ^^  bankruptcy,  of  such  bankrupt,  or  which  might  hare 

•pect  of  tach    been  proved  as  a  debt  under  the  commission  of  bankrupt 

issued  against  such  bankrupt,  to  prove  a  debt  under  suck 

commission  for  any  purpose  whatever,  or  to  have  the 

claim  of  a  debt  entered  upon  the  proceedings  under  such 

commission,  without  relinquishing  such  action  or  suit, 
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and  all  benefit  from  the  same ;  and  that  the  proving  or 
so  claiming  a  debt  under  a  commission  of  bankrupt  hj 
anj  creditor  shall  be  deemed  an  election  by  such  credi- 
tor to  take  the  benefit  of  such  commission  with  respect 
to  the  debt  so  proved  or  claimed  bj  him. 

Provided  always  that  such  creditor  shall  not  be  liable 
to  the  payment  to  the  bankrupt  or  his  assignees  of  the 
costs  of  such  action  or  suit  which  shall  be  so  relinquished 
by  him:  And  provided  also  that  where  any  such  creditor 
shall  have  brought  any  action  or  suit  against  such  bank- 
rapt  jointly  with  any  other  person  or  persons,  his  relin- 
qaishing  such  action  or  suit  against  such  bankrupt  or 
bankrupts  shall  not  in  any  manner  affect  such  action  or 
suit  against  such  other  person  or  persons. 


This  section  h&s  greatly  changed  the  law  and  practice  Wbea  (he 
upon  the  subj^t ;  but  it  may  be  useful  to  state  concisely  Select 
what  it  was  before  the  passing  of  this  statute,  for  many 
cases  may  still  arise,  which  are  not  within  the  statute, 
but  which  must  be  decided  by  the  former  law. 

The  18  Eliz.  c.  7.  s.  10.  after  a  creditor  has  received  a 
dividend,  expressly  gives  the  creditor  the  same  remedy 
for  the  remainder  that  he  bad  before  the  commission 
for  the  whole.  There  was  no  certificate  till  the  4  and  6 
Ann. 

Lord  Macclesfield  first  ordered  that  creditors  who  had 
proved  under  the  commission,  by  which  all  the  bank- 
rupt's property  was  seized,  by  means  whereof  he  should 
pay  his  debt,  should  not  also  imprison  the  bankrupt  for 
uot  paying  them.     Exparte  James ^  610.  1719. 

In  that  case  Lord  Macclesfield  said,  the  property  was 
seized,  as  it  were  in  execution. 

This  was  followed  by  Lord  King,  who  said  it  was  op- 
pression to  pursue  the  bankrupt  by  both  modes  at  once ; 
but  gave  the  creditor  leave  to  elect  whether  he  would 
take  a  dividend,  and  then  he  must  discharge  bis  bank-^ 
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rupt,  6r  if  be  would  waive  the  dividend  he  might  pro- 
ceed at  law.     Amn.  2  P.  Wms.  394. 1726. 

The  same  was  done  by  Lord  Talbot  Exparte  /bi- 
wickj  and  Exparte  Hosey^  7  Vin.  1S4.  17S4. 

After  two  dividends  a  creditor  sued  a  bankrupt  to  ex- 
ecution. Lord  Hardwicke  said,  he  thought  this  wasby  no 
means  to  be  done  as  the  law  of  bankrupt  now  stands,  and 
that  the  court  had  obliged  creditors  to  make  their  elec- 
tion ;  but  that  he  might  proceed  at  law,  if  he  would  re- 
ftmd  the  dividends,  but  he  might  have  the  benefit  of 
his  proof  to  assent  to  or  dissent  from  the  certificate. 
Exparte  Capot,  1  Atk.  219.  1739. 

This  is  more  difficult  to  reconcile  with  the  statote 
13  Eliz.  because  he  did  not  proceed  in  both  ways  at  once. 
Lord  Hardwicke  in  other  cases  made  creditors  wbo 
had  proved  and  were  proceeding  at  law,  elect  within  a 
certain  time.  Exparte  Law.  Exparte  Dupaz^  Cook 
181.  1743. 

In  Exparte  Wileon^  Lord  Hardwicke  said  it  would  be 
a  great  absurdity  for  the  petitioning  creditor  to  proceed 
at  law.  lAtk.  m.  1743. 

Assignees  who  have  not  proved  their  debts,  thougb 
creditors,  may  proceed  at  law.     Exparte  Ward^  1  Atk^ 
163.  1743. 
That  would  still  be  true. 

A  creditor  who  had  proved,  chosen  himself  assig- 
nee, and  proceeded  at  law,  was  compelled  to  elect.  Ex- 
parte DorvUliersj  1  Atk.  221.  1751. 

But  where  there  were  distinct  debts,  the  creditor  was 
allowed  to  prove  one  and  to  proceed  at  law  for  the  other. 
Exparte  Botteril,  1  Atk.  109.  1746.  Exparte  Matthews. 
3  Atk  816.  1754.   But  this  cannot  now  be  done. 
Eiecti«»  by  a        Lord  Hardwicke  said  a  petitioning  creditor  had  no 
ciediior.  election  as  a  common  creditor  has  ;  for  if  he  was  to  pro- 

ceed at  law,  the  commission  must  qfcouree  be  superseded, 
which  would  affect  those  creditors  who  have  proved 
debts  under  the  commission.  Exparte  Lewis^  1  JH' 
\6i.  1746. 
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Lord  Hardwicke's  reason  here  has  always  appeared  to 
me  to  be  inexplicable.  But  it  is  sufficient  to  know  that 
the  chancellor  will  restrain  him  from  proceeding  at  law. 
I  do  not  think,  if  he  were  to  insist  upon  proceedingat  law, 
if  other  creditors  had  proved,  that  he  would  supersede 
the  commission. 

Lord  Rossljn  said,  that  sometimes  a  creditor  maj  wait 
for  a  dividend  before  he  elects,  sometimes  he  may  not; 
he  did  not  understand  why  the  determinations  varied. 
Esparte  ffopkinaon^  1  Fes.  169.  1790.    Exparte  White^ 
4  Bro.  114.  1792. 

Where  a  creditor  had  proved,  and  would  not  relinquish 
the  action,  no  dividend  being  ordered,  Lord  Rosslyn  upon 
a  review  of  the  cases  held  that  in  bankruptcy  he  had  no 
jurisdiction  to  restrain  the  action.  Exparte  Callow, 
SFes.l. 

But  Lord  Rosslyn  would  not  permit  a  creditor  to  re* 
fund  a  dividend,  who  had  signed  the  certificate.  Expart$ 
Freeman,  4  Fee.  8Sf».  1799. 

Lord  Eldon  held  that  he  could  not  put  the  creditor  to 
elect  before  a  dividend,  until  he  takes  out  execution,  then 
he  takes  another  satisfaction.  Exparte  Sharpe,  1 1  Fee. 
203.  1805. 

If  he  proceeds  to  execution^  he  himself  makes  an  irre* 
vocable  election.  See  the  caSes  upon  that  subject,  vol.  1. 
under  6  Geo.  2.  c.  30.  s.  23.  A  creditor,  who  was  the 
assignee,  was  ordered  by  the  commissioners  to  make  a 
dividend  ;  he  then  did  not  prove  a  debt,  but  made  a 
claim.  Lord  Eldon  ordered  that  he  should  then 
either  elect  or  discharge  the  bankrupt,  or  all  benefit 
from  the  commission.  Exparte  Parquet,  14  Fee-  493. 
1808. 

Where  a  creditor  who  had  proved,  had  arrested  th 
bankrupt,  the  court  of  Common  Pleas  would  not  inter- 
fere, saying  they  had  no  jurisdiction,  the  bankrupt  must 
apply  to  the  court  of  Chancery.    SiUv,  Reeves,  1  Bos. 
and  P.  42^.  1799. 

So  the  court  of  King's  Bench  in  a  similar  case  gavn 
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time  to  apply  to  the  court  of  Chancery.    OUver  v.Jmes. 
6  T.  Jt.  364. 1799. 

Since  the  statute  a  joint  creditor  cannot  prove  to 
assent  to  oraissent  from  the  certificate,  and  afterwards  sue 
at  law. 

Lord  Eldon  has  held  that  if  a  creditor  has  two  distinct 
debts,  that  he  cannot  now  prove  one,  and  sue  at  law 
upon  the  other.     Exparte  Dickwny  1  Rose^  98. 

If  a  plaintiff  having  obtained  a  judgment  against  a 
bankrupt,  proves  the  debt  under  his  commission,  he  can- 
not afterwards  proceed  against  the  bail.  He  must  relin- 
quish the  action  or  suit,  and  all  benefit  from  the  same. 
Lingingv.  Comyn,  2  Taunt  846.  1810.     ^ 

Where  a  creditor  prayed  an  inquiry  into  cirenm 
Btanoes  impeaching  the  validity  of  the  commissiou,  with 
a  view  to  supersede  it ;  or  in  case  it  was  not  superseded, 
that  there  might  be  a  new  choice  of  assignees,  and  that 
he  be  admitted  to  prove,  Lord  Eldon  said,  that  it 'seems 
exceedingly  clear  that,  pending  this  enquiry,  he  himself 
proposing  it,  he  must  abide  by  the  alternative,  and  stop 
till  the  result  is  ascertained. 

He  therefore  ordered  according  to  the  petition  that  the 
bankrupt  should  be  discharged  out  of  custody  at  bis  ex- 
pence  and  with  costs.  Expartt  Bardenbergh^  1  Roit^ 
204.  1812. 

This  case  was  argued  as  if  it  came  under  this  section. 
But  that  is  confined  to  a  creditor  who  proves  or  claims. 
The  chancellor  made  the  order  under  the  general  juris* 
diction,  which  he  exercises  over  all  persons,  who  apply 
to  him  for  assistance  in  bankruptcy. 

If  there  is  a  separate  commission  against  <me  of  a 
number  of  partners,  and  the  creditor  of  the  partners 
proves  under  the  separate  commission,  and  afterwards 
brings  an  action  against  the  partners  including  the  bank- 
rupt; the  chancellor  will  order  his  name  to  be  struck 
out,  unless  the  plaintiff  gives  him  an  indemnity  against 
the  costs  within  a  certain  time.  Exparie  Read^  1  Roee^ 
460.1813. 
Read  had  previously  made  a  similar  application  to 
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the  court  of  Common  Pleas.     The  court  refused  to  reliev 
him  upoa  motion,  leaving  bim  to  plead  it.     Ibid. 

A  creditor  need  not  discontinue  before  be  proves.  Lord 
Eldon  oliser ved  ibat  if  tbe  creditor  discontinues,  be  does 
it  under  ihe  uncertainty,  wbetber  bis  proof  will  be  ad- 
mitted or  not ;  while  on  tbe  otber  band,  by  tbe  act  of 
parliament  tbe  proof  or  claim  in  itself  operates  as  a  dis- 
coalmuauce.     hxparte  ^Voolley,  i  Jioee,  394.   1812. 

if  the  creditor  did  not  immediately  discbarge  tbe  bank- 
rupt out  of  custody,  be  might  probably  be  subject  to 
au  action  lor  false  imprisonment. 

By  tbe  ^d  Geo.  3.  c.  12J.  tbe  petitioning  creditor  need  ^^  ethioni.^ 
not  relinquish  bis  action  before  be  presents  bis  petition,  ■creditor  need 
That  statute  appUes  only  to  a  proof  or  claim  under  the  J^^^Sbe^ 
comnussion.     hryant  v.  Withers^  2  Roae^  8.  1813.  foreheprorei 

But  a  proof  at  tbe  opening  will  be  a  proof  under  that  the  commiV '* 

statute*  «ionen. 

Where  there  were  separate  commissions  against  three 
partners  in  England,  D.  Hunter,  Rainey,  and  Glass,  tbe 
lourtb  partner  being  resident  in  Scotland,  tbe  chancellor 
bad  made  an  order  that  there  should  be  proofs  received 
of  the  joint  debts,  and  a  distribution  of  tbe  joint  effects 
under  the  commission  against  Rainey. 

Tbe  plaintiifs  proved  their  debt  under  Rainey 's  com- 
missjou,  for  the  purpose  ol  receiving  a  dividend,  and  then 
brought  au  action  against  all  tbe  partners,  and  arrested 
Gia:is  for  30,0001. 

Upon  a  motion  to  stay  tbe  proceedings  and  discbarge 
Glass  out  of  custody,  the  court  of  King's  Bench  held, 
that  the  words  ^^  proving  a  debt  under  a  commission, 
shall  be  deemed  an  election  to  take  benefit  of  such  com- 
mission," must  be  taken  to  relate  to  cases  where  a  party, 
who  has  proved  under  a  commission,  sues  the  same  per- 
son under  whose  commission  be  has  proved.  Young  v. 
Hunter,   1 6  East,  t^o)t, 

A  commission  issued  against  the  petitioner  in  April,  if  th«  drawer 
l^Oy,  under  which  a  bill  of  exchange,  accepted  by  him,  ^^^^^,^^^^^^^ 
was  proved  by  tbe  indorsee,  who  afterwards  received  the  of  the  acceptor, 
amount  from  the  drawer.     The  drawer,  after  a  dividend  ^ccWc7i^divi . 
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dend  upon  tb«  of  three  BhilliDgs  in  the  pound  ia  January,  1810,  arrested 
VuL  ** V***     ^^^  bankrupt  for  the  balance.    The  bankrupt,  who  had 
not  brio^  an     not  obtained  his  certificate,  was  also  liable  to  the  same 
th^'acc**  tor**   person  as  surety  upon  another  bill,  which  had  not  been, 
though  it  might  have  been  proved   under  the  commis- 
sion.    The  assignees  held  funds  sufBcient  without  dis- 
turbing the  dividend  made.    The  petitioner  prayed  that 
he  might  be  discharged  at  the  suit  of  the  drawer,  and 
that  he  might  be  restrained  from  proceeding  atlaw  against 
him  upon  the  other  bill. 

The  Lord  Chancellor — This  case  appears  to  me  to  fall 
within  the  two  clauses  of  the  statute.  This  creditor  was 
liable  for  a  debt  to  the  bankrupt,  and  I  know  these  words, 
"  or  be  liable  for,"  were  added  for  the  very  purpose  of 
embracing  this  sort  of  case.  Being  liable  he  must  take 
the  benefit  of  the  proof  made  by  the  holder  of  the  bill, 
and  consequently  cannot  hold  the  arrest.  Exparte  Lcth 
ban,  17  Ves.  834. 

This  is  a  very  important  case.  It  is  not  stated  dis- 
tinctly that  the  drawer,  who  brought  the  action,  had  re- 
ceived the  dividend,  though  that  seems  to  be  implied  firom 
the  words,  •*  arrested  the  bankrupt  for  the  balance.^ 

If  he  had  received  the  dividend,  then  the  chancellor's 
jurisdiction  to  discharge  the  bankrupt  seemed  to  be  more 
clear  from  the  precedents  before  the  49  Geo.  3.  c.  121. 
than  from  the  words  of  the  14th  section  of  that  statute, 
which  are,  that  no  one  shall  prove  a  debtor  have  a  claim 
of  a  debt  entered  without  relinquishing  all  benefit  fi'offl 
an  action. 

If  he  had  not  received  the  dividend  in  this  case,  an 
important  question  remains  to  be  decided,  whether  a 
surety  or  person  liable  when  the  principal  creditor  has 
proved,  and  has  compelled  afterwards  the  surety  to  paj, 
is  bound  to  take  the  dividend  and  renounce  the  actioD, 
or  he  has  his  election.  The  words  of  the  statute,  s.  8. 
are,  that  U  shall  be  lau^ful  to  the  surety  or  person  liabk  io 
receive  a  dividend  or  dividends  with  the  other  creditors ; 
and  it  afterwards  states,  that  the  bankrupt  by  his  certifi* 
eate  shall  be  discharged  from  aU  demands  ai  the  suit  of 
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every  such  person^  being  hereby  enabled  to  eland  in  the 
place  of  such  creditor  as  c^oresauL 

This  section  was  made  for  the  benefit  of  the  surety 
rather  than  for  the  benefit  of  the  bankrupt,  and  when  he 
has  been  obliged  to  pay  the  debt  after  the  commission  by 
the  creditor,  who  has  proved  his  debt  under  it ;  it  ap- 
pears not  to  compel  him  to  take  the  dividend,  perhaps 
one  penny  in  the  pound,  but  gives  him  his  election  whe- 
ther he  will  receive  it,  or  have,  like  all  other  creditors,  a 
right  of  proceeding  by  an  action  against  the  bankrup 
till  he  obtains  the .  certificate.  See  Mead  v.  Braham , 
post,  decided  by  the  Court  of  King's  Bench,  agreeably 
to  these  observations. 

The  words  of  the  statute  seem  to  leave  him  this  elec- 
tion, and  if  the  drawer  in  Exparte  Ldbbon  had  received 
the  dividend,  as  may  be  presumed  from  the  case,  this 
question  is  not  affected  by  that  decision. 

Another  important  question  arises  upon  that  case.  If 
the  bill  was  dishonoured  before  the  commission  was  sued 
oat  against  the  acceptor,  and  the  drawer  had  drawn  it 
for  the  accommodation  of  the  acceptor,  he  clearly,  in  the 
words  of  the  act,  at  the  time  of  ieetung  the  commieeion 
was  a  surety  or  person  liable. 

But  suppose  the  bill  was  drawn  before  the  commis- 
sion,  and  not  due  till  afterwards,  will  such  a  drawer  in 
that  case  be  a  person  liable  within  the  statute?  He  is 
not  liable  till  the  failure  of  non-payment  by  the  acceptor, 
his  liability  at  the  time  of  the  commission  is  contingent, 
he  is  therefore  in  the  nature  of  a  contingent  guarantee, 
and  not  that  of  an  absolute  surety,  or  of  a  person  liable 
that  is  absolutely  liable  at  that  time. 

This  may  some  time  deserve  the  consideration  of  the 
chancellor  or  a  court  of  law. 

GoUedge,  the  bankrupt,  before  his  bankruptcy  had 
bought  of  John  Howell  two  quantities  of  goods,  for  one 
of  which  he  had  given  his  promissory  note.  John 
Howell  proved  under  the  commission  the  part  of  the 
debt  for  which  he  had  no  note,  and  Jeremiah  Howell 
brought  an  action  upon  the  note.      Upon  a  motion  that 
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the  bail-bond  might  be  delivered  up,  and  the  proceedings 

stayed,  because  John  Howell  had  elected  to  come  under 

the  commission :  the  court  refused  the 'motion,  observing, 

that  if  the  indorsement  after  the  bankruptcy  made  any 

difference,   the   defendant  might  avail  himself  of  that 

point  at  the  trial ;  if  not,  he  was  not  injured.     Howell^, 

GoUedge,  6  Taunt.  174.  1813. 

Joint  ereditnr        ^^  *  joint  creditor  proves  under  a  separate  commission, 

if  permitted  to  he  may  bring  an  action  against  the  other  partner.     Heath 

Sr^rtne"**    V.  HaU  and  Potter,  4  Taunt.  326. 

may  sue  ano-         jjug  actiou  must  be  joint,  but  he  must  enter  a  note 

/7ro6fe^/i  against  the  bankrupt,  or  indemnify  him. 
If  a  creditor         Under  a  second  commission  if  the  bankrupt  does  not 
proves  under  a  pay  fifteen  shillings  in  the  pound,  and  the  creditor  proves 

■ecood  coninii<>-         j         ^i  i  ^       j*^  ^      -l    • 

•ion,  be  canuot  uuder  the  commission,    he  cannot  afterwards  bnng  an 

Afterwards        actiou  for  the  remainder  of  the  debt,  as  he  might  have 

nnganac  ion.  ^^^^  before  the  49  Geo.  3.  c.  121.  s.  14.  Ready.  Sowerbg^ 

3  Man.  and  Selw.  78.  1814. 
If  a  creditor  ^  1*^^^  'zm  was  obtained  for  discharging  the  defendant 
proves,  and  the  out  of  custody  ou  filing  commou  bail  upon  an  affidavit, 
wards  pays,  the  which  Stated,  that  the  defendant  being  indebted  to  the 
Im'iIw."*^  *'**'  plaintiff  in  16001.,  accepted  three  bills  of  exchange  of 
5001.  each,  drawn  on  him  by  the  plaintiff  to  his  own 
order* 

The  defendant  afterwards  became  bankrupt,  and  the 
holders  of  the  bills  proved  them  under  the  defendant's 
commission.  The  plaintiff,  in  answer,  made  an  affidavit 
that  he  had  been  obliged  since  they  were  proved  to  pay 
the  amount  to  the  holders,  who  had  consented  their  prooft 
should  be  expunged. 

The  court  of  King's  Bench  held,  that  there  was  no- 
thing in  49  Geo.  3.  c.  121.  s.  8.  that  compelled  a  person 
liable  to  pay  to  stand  in  the  place  of  the  person  who  had 
proved.  That  such  proof  did  not  aJBfect  the  right  of 
third  persons.  Mead  v.  Brahamj  3  Mau.  and  Selw.  91. 
1814.    See  686  ante. 
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49  Geo.  3.  c.  121.  s.  15. 

Provided  also,  and  be  it  further  enacted,  that  this  act  Thii  act  shall 
shall  not  extend  to  that  part  of  the  united  kingdom  of  ^^^'^JJ^J*  *** 
Great  Britain  and  Ireland,  which  is  called  Scotland. 


This  statute  does  not  extend  to  Scotland,  because  the 
bankrupt  law  of  Scotland  is  verj  different  from  that  of 
England. 

In  Scotland  what  corresponds  to  our  commission  of 
bankrupt  is  called  a  sequestration,  and  was  greatly  re- 
gulated by  a  statute  passed  in  the  33  Geo.  3.  c.  74. 

A  reCereoce  to  that  statute,  and  a  case  at  the  end  of 
Mr.  Rose's  Reports,  will  shew  the  great  diflFerence  of  the 
law  of  bankruptcy  in  England  and  in  Scotland.  But  in 
some  great  points  they  are  the  same.  As  a  commission 
of  bankrupt  in  England,  and  an  assignment  by  the  com- 
missioners was  allowed  by  the  lords  of  session  to  pass 
all  the  personal  property  of  the  bankrupt  in  Scotland. 
In  that  case  the  bankrupts  were  nativesof  Scotland ;  they 
carried  on  business  as  traders  in  Scotland,  where  they 
constantly  resided.  They  were  partners  in  a  trade  in 
London,  a.nd  having  gone  into  England,  and  committed 
an  act  of  bankruptcy,  a  commission  of  bankrupt  was 
taken  out  against  them  there.  And  an  assignment  wias 
made  in  the  usual  manner  to  a  provisional  assignee,  and 
afterwards  to  the  regular  assignees. 

The  bankrupts  voluntarily  conveyed  all  their  real  pro- 
perty to  the  assignees  by  conveyances  according  to  the 
laws  of  Scotland. 

The  lords  of  the  court  of  session  gave  their  judgments 
with  great  ability,  that  the  assignment  of  the  commission 
by  inter-national  law  conveyed  all  the  bankrupts'  per- 
sonal property  in  Scotland,  and  the  bankrupts  had  vo* 
luntarily, conveyed  all  their  real  property,  so  that  the 
Scotch  creditors  could  have  the  full  J)enefit  of  the  English 
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commission.  They  refosed  to  grant  a  sequestration  in 
Scotland.  The  Royal  Bank  ^f  SooUand  against  3amu 
Cuthbert  and  others^  assignees  of  Thomas  Smitky  Jokn 
Stsin  and  others^  1  Itose^  Appendix. 

A  very  yalunble  book  upon  the  Scotch  law  of  bank- 
ruptcy  has  been  published  by  Mr.  Bell,  a  Scotch  advo- 
cate. 


49  Geo.  3.C.  121.  s.  16, 

AffcntshftTior      And  be  it  further  enacted  by  the  authority  aforesaid, 
c%cted  poiieirfl  ^||^t  all  and  every  person  or  persons  who  have  effected  or 
with  bankrupt,  shall  effect  any  policy  or  pohcies  of  msurance  upon 
"^nw^fpfr*  **"?*>  goods,  wares,  merchandiieor  other  eCBects,  with 
ties  inteiwted.  any  person  as  a  subscriber  or  underwriter,  who  is  or  are 
or  shall  become  bankrupt,  diall  be  admitted  to  prove 
any  loss  to  which  such  bankrupt  is  or  shall  be  liable 
in  respect  of  his  subscription  to  such  policy  or  poiiciesi 
notwithstanding  the  person  or  persons  effecting  such  po- 
licy or  policies  is  not  or  are  not  the  person  or  per* 
sons  beneficially  interested  in  such  ships,  goods,  wares, 
merchandise  or  other  effects,  provided  the  person  reallj 
interested  is  not  in  that  part  of  the  united  kingdom  is 
which  the  commission  of  bankrupt  shall  have  issoed 
in  the  proceedings  under   which  such    loss  is  to  be 
proved. 


49  Geo.  3.  c.  121.8.  17. 

AmnnWj  credi-      And  be  it  further  enacted,  by  the  authority  aforesaid, 

^wF^foMh^  ^  ^***^  *^  **^***  ^^  competent  to  any  annuity  creditor  of  any 

Yaiue  nf  the      persou  against  whom   a  commissiou   of  bankrupt   issue 

anoDitjT.  ^|»^j,  ||jg  passing  of  this  act,  whether  the  same  shall  be 

secured  by  bond  or  covenant,  or  bond  and  co^euanu 

or  by  whatever  assurance  or  assurances  the  same  sfa&ii 
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be^secured,  and  whether  there  shall  or  shall  not  be  or 
have  been  any  arrears  of  such  annuity  at  or  before  the 
time  of  the  bankruptcy,  to  prove  under  such  commis- 
sion, as  a  creditor  for  the  value  of  such  annuity,  which 
value  the  commissioners  shall  have  power,  and  are 
hereby  required  to  ascertain,  and  the  certificate  of  every 
bankrupt  under  whose  commission  such  proof  be  or  might 
have  been  made,  shall  be  a  discharge  of  such  bankrupt 
against  all  demands  whatever  in  respect  of  such  annuity, 
and  tl?e  arrears  and  future  payments  thereof,  in  the  same 
manner  as  such  certificate  would  discharge  the  bankrupt 
with  respect  to  any  other  debt  proved,  or  which  might 
have  been  proved  under  the  commission. 


In  every  case  now,  when  a  person  who  pays  an  annu- 
ity becomes  a  bankrupt,  it  may  be  proved  under  his  com- 
mission. Before  this  statute  it  could  only  have  been 
proved,  when  it  had  been  secured  by  a  bond,  and  the 
bond  was  forfeited  by  irregularity  of  payment. 

But  it  will  be  necessary  to  give  a  concise  account  of 
all  the  cases  upon  the  subject  from  the  first  to  the  pre- 
sent day. 

In  the  first  case  it  was  rightly  decided  that  an  annuity 
for  life  secured  by  a  covenant  could  not  be  proved  under 
the  7  Geo.  1.  it  being  a  contingent  debt,  and  there  could 
be  no  rebate  of  interest  computed.  Fletcher  v.  Batkurst^ 
7  Fin.  71.  1723. 

The  petitioner  to  prove  had  given  the  bankrupt  3001. 
for  an  annuity  of  30l.  a  year  upon  her  life.  She  had  re- 
ceived it  eighteen  years.  Lord  Hardwicke  held  it  unrea- 
sonable that  she  should  prove  the  whole  sum,  3001.  but  re- 
ferred it  to  the  commissioners  to  settle  the  value  of  her 
life.     Exparte  Le  Compter  I  Mk.  251.  1738. 

It  is  not  said  how  her  right  to  prove  accrued. 

But  it  is  quite  clear  that  if  3001.  was  at  first  a  fair  va- 
lue, that  value  must  have  been  considerably  diminished 
at  the  end  of  eighteen  years. 

Lord  Hardwicke  ordered  a  value  to  be  set  upon  an  an- 
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niiitj  of  201.  a  year  till  an  infant  attained  the  age  of  four- 
teen. The  penalty  was  forfeited.  Exparte  BeUonj  1 
Aik.2bl.  1744. 

But  that  would  have  been  clearly  a  debt  payable  by 
instalments  under  the  7  Geo.  1.  the  rebate  of  interest  might 
be  computed  upon  each  future  payment,  unless  it  was 
to  stop  if  the  infant  died  before  that  time. 

Subject  to  that  risk  its  value  was  to  be  reduced. 

Where  an  annuity  was  secured  by  a  bond  widi  a  pe- 
nalty ;  the  bond  was  frequently  forfeited  by  the  irregula- 
rity  of  payment,  but  the  arrears  were  discharged.  De 
Grey,  Chief  Justice,  and  the  court  of  Common  Pleas 
held  that  the  penalty  being  once  forfeited,  though  the 
arrears  were  paid,  the  value  of  the  annuity  might  have 
been  proved  under  the  bankrupt's  commission,  and  there> 
fore  he  was  discharged  by  his  commission.  Perkins  v. 
Kempland,  2  Black.  Rep.  1806.  1776. 

Where  an  annuity  was  secured  by  a  bond  and  a  cove- 
nant, and  the  bond  was  forfeited,  so  that  the  value  of 
the  annuity  might  have  been  proved  under  the  bankrupt's 
commission  ; 

Lord  Mansfield  and  the  court  held  that  the  annuitant 
might  maintain  an  action  upon  the  covenant  against  the 
bankrupt,  and  that  his  certificate  was  no  bar.  Cdirdl 
v.  Hooict  Ijoug.  97.  1779. 

The  court  of  King's  Bench  held,  as  in  Perkins  v.  Kemp- 
lancly  that  if  the  penalty  of  a  bond  to'secure  an  annuity 
was  incurred  by  non-payment  at  the  day,  though  pay- 
ment was  made  soon  afterwards,  yet  the  value  of  the 
annuity  might  be  proved,  and  the  obligor  was  discharged 
by  his  rertiiicate. 

Lord  Mansfield  said,  this  had  been  done  in  Exparte 
Winchester;  but  Lord  Mansfield  called  it  an  equitable 
subtlety  to  give  a  creditor  an  advantage  in  bankruptcy. 
nyUiev.  tVilkes,  Doug,b\9.  1780. 

This  subtlety  is  no  longer  of  use  in  annuities,  bMt  it 
may  be  made  available  in  a  variety  of  other  cases. 

Where  annuity  creditors  had  purchased  their  annuities 
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at  five  years  purchase,  the  assignees  consented  that  (bey 
should  prove  their  value. 

But  Lord  Thurlow  required  the  consent  of  a  general 
meeting  of  the  creditors,  that  they  might  be  satisfied 
there  was  no  fraud.  Exparte  Cator,  1  Bro.  267.  1788. 
The  bankrupt  was  indebted  to  the  testator  12001.  who 
by  his  will  forgave  him  lOOdl.  if  he  paid  his  sister  601.  a 
-  year,  but  if  he  should  fail  in  the  payment  the  executrix 
was  to  call  in  the  12001.  The  payments  bad  been  iu 
arrear,  but  had  been  paid.  Lord  Thurlow  ordered  that 
the  executrix  should  prove  the  12001.  Exparte  English^ 
2  5ro.609.  1789. 

Where  an  annuitant  offered  to  prove  the  value  of  an 
annnitv  under  the  commission,  but  his  proof  was  re- 
fused,  because  the  bonds  were  not  forfeited  before  the 
commission ;  he  then  prayed  the  chancellor  that  he  might 
be  permitted  to  prove  the  sums  he  had  ^idvanced,  as  the 
bonds  were  void  under  the  annuity  act.  Lord  Rossiyn 
dismissed  the  petion,  on  the  ground  that  the  petitioner 
bavins^  insisted  on  his  securities  at  the  date  of  the  com- 
mission, it  was  not  the  same  debt.  Exparte  James^  5 
Fm.  708.  1800. 

I  never  could  understand  Lord  Rosslyn's  reason  for 
this.  If  there  was  no  misrepresentation  or  fraud,  I  can- 
not see  wbv  the  creditor  should  not  have  had  a  dividend 
upon  the  sums  helxmdfide  advanced. 

Where  an  annuity  is  now  void  under  the  annuity  act, 
I  should  think  it  cannot  be  doubted  but  the  creditor 
m  iht  prove  what  he  advanced,  deducting  the  amount  of 
the  annuities  received. 

Since  this  was  printed  in  the  first  edition  Lord  Eldon  ^^J^  ^l 
has  decided  that  if  an  annuity  creditor  should  be  found  a  roid  aDnaitj 
not  to  have  a  good  annuity,  then  an  account  shall  be  ta-  ""^  *  ^"*^*  • 
ken  of  the  sum  advanced  for  the  purchase  thereof,  and 
interest  at  5  percent,  and  payments  received  on  account 
of  the  annuity  should  be  deducted,  and  the  creditor  should 
be  at  liberty  to  prove  the  balance.     Exparte  Naylor  re 
Newman^  1  Mad.  427. 
Thistlewood,  aged  thirty-two,,  and   in  an  infirm  state 
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of  health,  purchased  of  Temple  a  life  aanaitj  of  8001. 
on  personal  security  for  80001.  Thistlewood  recorerel 
Temple  two  years  after  became  a  bankrupt ;  the  annuity 
was  in  arrear;  and  the  present  question  was  to  whit 
amount  Thistlewood  was  entitled  to  prove  under  the 
oommission  ? 
Ammlty  per-        '^^^    commissioners    valued    the    annuity   only    at 
ehued  vm  *  72001.  deducting  firom   the  prime  cost  one  year's  an- 
picmt  vftlae    nuity.    But  an  actuary,  considering  the  amount  of  the 
Mut  be  proTcd.  iinnuity,  and  the  age  and  health  of  the  party,  valued  it 
at  10,0001. 

The  petition  was  to  prove  that  sum  under  the  commis- 
sion. 

Lord  Eldon  was  clearly  of  opinion  that  the  10,OOOL 
ought  to  be  proved.    Esparte  Thistlewood^  Rosey  290. 

This  case  took  up  several  days  in  argument,  though 
the  mere  enunciation  of  the  question  carries  with  it  foil 
conviction. 

If  the  bankrupt  pays  20s.  in  the  pound,  the  aimuitiiit 
ought  to  receive  so  much  exactly  as  would  enable  him  to 
purchase  from  the  bankrupt,  or  any  other  person,  an  an- 
nuity of  the  same  value. 

The  actuary's  calculation  is  supposed  to  be  that  price. 
If  a  fair  and  full  price  is  set  upon  a  good  life,  then  the 
value  of  the  annuity  must  lessen  by  time  or  the  age  of 
the  annuitant ;  but  such  a  rule  cannot  be  referred  to, 
either,  when  the  original  price  was  not  the  full  price  for 
a  good  life,  or  where  it  was  the  full  price  for  a  bad  life, 
which  has  improved.  The  present  value  is  clearly  the 
debt,  which  the  bankrupt  owes,  and  which  his  estate  u 
far  as  It  is  able  is  bound  to  pay. 

By  indentmre,  dated  the  1 9th  of  November,  1808,  the 
bankrupt  in  consideration  of  S606I.  granted  to  the  peti- 
tioner  an  annuity  of  8681.  during  the  lives  of  three  per- 
scms  Uierrin  named,  and  the  life  of  the  survivor,  subject 
to  redemption  on  payment  of  26851.  being  the  original 
price,  witfi  a  half  year  in  advance.  The  annuity  was 
secured  by  surrender  of  copyhold,  and  assignm»t  of 
leasdiold  pwmiiia. 
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On  the  2d  of  August  1814,  a  commission  issued,  ud  HowuiftDBaitf 
the  petitioners  thereupon  caused  the  annuity  to  be  valued  Jjl^f^* 
bj  the  actuary  of  the  Equitable  Insurance  Office,  who 
computed  the  same  to  be  worth  in  money  at  the  time  of 
the  bankruptcy,  according  to  the  rates  at  which  a  like 
annuity  might  have  been  purchased  from  the  Commis* 
sioners  for  redemption  of  the  national  debt  under  the  se* 
yeral  acts  of  the  48th,  49th,  and  52d  of  the  king  (regard 
being  had  to  the  lives  in  being,  their  state  of  health,  and 
the  then  price  of  S  per  cent,  consols.)  the  sum  of  61041. 
which  sum  the  petitioner  claimed  to  be  entifled  to  prove 
accordingly  ;  the  commissioners  having  refused  to  admit 
his  proofs  for  a  greater  sum  than  the  26861.  the  stipulated 
price  of  redemption. 

The  chancellor  stated  that  he  could  not  find  there  was  ^ 

any  practice  in  this  case  amongst  the  commissioners. 

They  too  seldom  occur  to  constitute  a  practice. 

He  then  proceeded  to  say,  that,  <*  Upon  the  best 
consideration  which  I  have  been  able  to  give  to  this  ques- 
tion, which  is  of  considerable  importance,  the  conclusion 
at  which  I  have  arrived  is,  that  as  there  are  not  any  pe- 
culiar circumstances  in  this  case  to  affect  the  price,  as  it 
is  altered  by  the  effluxion  of  time,  and  only  by  the 
e£Buxion  of  time,  I  ought  to  presume,  that  the  parties 
acted  fairly  at  the  time  when  the  contract  was  made,  and 
that  the  value  of  the  annuity  is  the  original  sum  given, 
with  the  variation  occasioned  by  the  lapse  of  time  since 
the  grant  Such  must  be  considered  as  my  opinimi,  unless 
I  should  declare  any  alteration  in  my  sentiments.'* 

And  the  following  were  the  minutes  of  the  order  made 
in  the  matter  of  this  petition : 

Declare  that  the  sum  of  25061.  (being  the  considera- 
tion paid  by  the  petitioner  for  the  purchase  of  the  annuity 
of  3581.  granted  for  three  lives,  which  were  still  in  ex- 
istence at  the  date  of  the  commission)  is  to  be  jconsi- 
dered  as  the  value  thereof  at  the  time  the  same  was 
granted,  and  that  the  same  ought  to  be  considered  as  di- 
minished in  value  at  the  time  of  the  date  of  the  commis- 
sion, by  reason  that  part  of  the  time  for  which  it  was 


496  49  Geo.  3.  c.  131.  s.  17.  ISOg. 

granted  was  elapsed  since  the  grant  And  there  being  to 
this  case  no  special  circumstances,  it  is  ordered  that  the 
petitioner  be  at  liberty  to  go  before  the  commissioners* 
and  prove  and  be  admitted  a  creditor  for,  the  value  of  the 
annuity  at  the  date  of  the  commission  ;  such  value  to  be 
estimated  by  them,  having  regard  to  the  declaration 
aforesaid,  and  also  to  the  time  which  elapsed  between 
the  last  day  on  which  the  same  was  payable*  and  the 
date  of  the  commission ;  and  the  petitioner  is  also  to 
prove  the  arrears  of  the  annuity,  which  became  due  ap 
to  the  last  day  before  the  date  of  the  commission  of  which 
the  same  was  payable,  and  remaining  unpaid  at  the  date 
thereof.  Exparie  Whitehead  re  jllstoHy  I  Meru  10, 
129,  724. 

Still  the  commissioners  may  find  a  diCBcuIty  in  calcu- 
lating that  value  of  an  annuity,  which  ought  to  be  proved 
according  to  Lord  Eldon's  intimation  of  his  intentioo,  in 
the  above  order. 

I  cannot  think  that  his  lordship's  meaning  is,  that  they 
should  merely  subtract  the  sum  of  the  annual  payments 
received  from  the  original  price  paid,  and  that  tbedifier- 
ence  only  should  be  proved. 

If  this  were  the  case,  whenever  the  annuitant  lived  ten 
or  twelve  years,  so  that  the  amount  of  the  principal  and 
interest  of  the  payments  received  was  equal  to  the  prin* 
cipal  and  interest  of  the  sum  advanced,  the  annuitant 
would  have  nothing,  though  the  real  value  of  the  annuity 
Would  probably  be  then  one  half  or  three-fourths  of  its 
original  price  or  value. 

The  principle  of  merely  subtracting  the  sums  received 
from  the  original  sum  paid  must  be  inadmissible. 

Such  a  case  having  lately  come  before  me  as  a  com- 
missioner, where  the  original  sum  paid  for  an  annuity 
was  70001.  and  the  annuity  5001.  a  year,  which  had 
been  paid  for  some  years,  I  requested  that  Mr.  Mor- 
gan's estimate  might  be  taken  of  the  original  value  of  the 
annuity,  and  his  estimate  of  it  at  th^  date  of  the  com- 
mission :  and  in  the  same  proportion  as  his  valuations 
were  reduced  by  the  effluxion  of  time,   so  in  that  pro- 
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portion  the  70001.  was  to  be  reduced  to  the  sum  to  be 
proved. 

I  perfectly  acquiesee  in  the  lord  ehancellqr^s  reasoning 
upon  the  subject,  and  the  rule  he  has  laid  down;  and  I 
bave  considered  this  as  ttie  aolj  mode  by  which  commis- 
sioners can  reduce  it  into  practice. 

In  the  case  above  stated,  which  h^fi  occurred  before 
me  as  a  commissioner,  the  sums  being  large,  the  chancel* 
lor  will  probably  be  applied  to,  to  determine  w  hether 
my  mettiod  of  calculation  is  conformable  or  not  to  his 
judgment 

Lord  Bldon  has  said  that  the  redemption  price  affords 
no  evidence  of  value  whatever,  it  is  not  fixed  upon  any 
calcalation  of  value. 

But  ought  not  the  dividend  to  be  limited  to  the  re- 
demption price,  when  a  larger  sum  is  proved ;  because, 
if  the  dividend  is  greater  than  the  redemption  price,  the 
assignees  ought  to  redeem  for  the  benefit  of  the  creditors, 
and  the  benefit  of  the  bankrupt,  if  there  should  be  a 
surplus. 

The  defendant  who  was  a  surety,  had  with  three  others 
jointly  and  severally  granted  by  deed,  to  the  plaintiff  an  are  bTn^d  to 
annuity,  and  jointly  and  severally  covenanted  for  the  pay-  p*J  »»  »nM««r> 
ment,  which  was  further  secured  by  a  warrant  of  attor-  a  btnkrupt. 
ney,  to  confess  joint  and  several  judgmaits.  A  joint 
judgment  upon  the  covenant  had  been  entered  upon 
against  the  four,  and  ezeeution  had  issued,  and  a  levy 
had  been  made  upon  the  goods  of  Nichols,  for  whom  a 
role  nisi  was  obtained  to  set  aside  the  execution,  judg- 
ment, and  warrant  of  attorney,  upon  affidavits  which 
stated,  that  since  the  grant  of  the  annuity  the  defen- 
dant Nichols  had  become  a  bankrupt  and  obtained  his 
certificate  ;  the  consequence  of  which  was  conceived  to 
be,  that  under  the  statute  49  Geo.  3.  c.  121.  s.  17.  the 
annuity  was  vacated,  and  all  the  securities  had  become 
void. 

Mansfield,  Chief  Justice,  saw  no  reason  why  the  plain- 
tiff might  not  proceed  on  the  joint  judgment  against  the 
other  three,  though  the  fourth  was  discharged  by  bank- 
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49  Geo.  S.c.  121,  ».  17.    1809. 


Where  the 
■uretj  for  ak 
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niplcy .  The  fieri  facias  which  wm  against  foor,  was 
therefore  not  to  be  set  aside,  except  so  far  as  it  related  to 
this  particular  man,  as  to  him  the  role  must  be  absolute 
pro  tanto, 

Chambre,  J.    The  act  is  very  defective,    it  makes  no 
distinction  between  principal  and  surety.    It  introduces 
an  almost  insuperable  objection,  to  giving  it  effect  in  a 
court  of  law  in  any  case  of  joint  grants  of  annuities ;  for 
by  the  act,  a  value  is  to  be  put  on  the  whole  annuity, 
and  a  dividend  to  be  paid  on  that    Then  what  is  after- 
wards  to  be  done  in  a  court  of  law,  suppose  the  plaintiff 
wishes  to  proce^  against  a  solvent  grantor  for  the  arrears 
of  the  annuity  ?     It  would  drive  the  parties  into  a  court 
of  equity ;  for  a  court  of  law  has  no  means  to  apportion 
the  yearly  value.     Perhaps  a  court  of  equity  misrbt  put 
the  party  to  his  election,  to  say  whether  he  would   pro- 
ceed and  receive  the  dividend  or  not ;  but  how  can  a 
court  of  law  do  that  ?    The  clause  is  very  defective,  for 
it  does  not  declare  what  shall  be  the  consequence  of  the 
bankruptcy  of  a  grantor  with   respect    to  others ;    ii 
would  have  been  better  if  the  legislature  had   declared 
that ;  perhaps  it  might  have  been  as  well,  if  they  bad 
given  the  annuitant  the  option,  either  to  require  from 
the  other  solvent  persons,  the  residue  of  the  ascertained 
value,  or  that  the  annual  payment  should  henceforth  be 
reduced  in  the  same  rate  as  the  dividend  bears  to  the 
whole  assessed  value.    The  object  of  this  clause  was 
merely  to  discharge  the  bankrupt  and  his  future  efEects  ; 
but  the    rule  which    is   prononnced  will   not  prevent 
the  plaintiff   from  proceeding  against  the  other  three, 
as  he  might  otherwise  have  done.      Rule  absolute  to 
set  aside  the  levy.     Baxter  v.  NicioUsy  4  Taunt.  90. 
1811. 

If  an  annuity  were  secured  by  the  joint  and  several 
bonds  or  covenants  of  two  persons,  upon  the  bankruptcy 
of  either,  tiie  value  of  the  annuity  might  unquestionably 
be  proved. 

If  it  were  by  a  joint  boud  only,  according  to  the  de- 
cisions tbere  is  some  doubt  whether  the  chancellor  would 
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not  consider  it  the  case  of  a  solvent  and  bankrupt  part- 
ner, and  would  compel  him  to  resort  to  the  solvent  part- 
ner alone. 

But  if  he  who  was  solvent  is  a  surety,  and  he  pays  the 
full  value,  then  as  a  surety  he  perhaps  might  be  permitted 
to  prove. 

But  we  will  suppose  the  securities  are  several,  so  that 
the  annuitant  has  a  clear  right  to  prove  under  the  prin- 
cipal's commission,  and  he  receives  a  dividend  of  10s.  in 
the  pound,  or  half  the  value;  he  clearly  would  not 
have  a  right  to  all  that  sum  and  the  benefit  of  a  surety 
besides. 

For  if  he  died  soon  afterwards,  he  would  have  gained 
that  sum;  if  he  lives  to  exhaust  it,  he  then  can  resort  to 
the  surety.  I  think  the  chancellor  at  the  petition  of  the 
surety  or  the  assignees  would  order  it  to  be  paid  into  the 
bank,  and  that  the  annuitant  should  be  paid  his  annuity 
every  year  till  it  was  exhausted,  and  then  he  might  re- 
sort to  the  surety.  If  he  died  before  it  was  exhausted, 
the  residue  ought  to  be  paid  to  the  bankrupt's  cre- 
ditors. 

If  the  surety  was  the  bankrupt,  and  the  annuitant 
took  a  dividend  as  before,  then  that  sum  might  be  re- 
covered by  his  assignees  from  the  solvent  principal, 
and  the  dividend  should  be  applied  as  before,  only 
to  be  resorted  to  when  the  principal  failed  in  his  pay- 
ments. 

Such  a  case,  when  it  occurs,  will  clearly  require  some 
equitable  adjustment  of  that  kind. 

Where  the  grantee  of  an  annuity  has  a  real  security,  Secority  for  an 
either  in  freehold  or  copyhold  lands  for  the  payment  of^id"i/"*he  * 
it,  and  the  grantee  becomes  a  bankrupt,  then  upon  the  ^^^  ®^  •  "®rt- 
petition  of  the  annuitant,  the  chancellor  or  vice  chancel- 
lor will  order  the  premises  to  be  sold,  and  the  arrears  and 
the  value  of  the  annuity  at  the  time  of  the  bankruptcy 
to  be  paid  out  of  the  produce,  and  if  the  produce  is 
dot  sufficient,  the  creditor  will  be  permitted  to  prove 
ihe  deficiency  as  in  the  case  of  a  mortgage.    Exparte 
t^aylorre  WhUimrsh,  18th  Aug.  1815. 

kk2 
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The  vice-chancellor  has  decided  the  same.  Bsparie 
Key,  I  McuL  426.  1816. 

The  creditor  must  of  course  account  for  what  he  has 
received  in  respect  of  the  annuity  since  the  bankruptcy. 
ibid. 

As  this  case  of  an  annuity  is  not  expressly  within  the 
chancellor's  order  respecting  mortgages,  I  should  advise, 
as  often  as  it  occurs,  that  the  commissioners  do  not  pro- 
ceed without  the  chancellor's  order. 

49  Geo.  S.c,  121.  s.  18. 
The  tisrnRtare       ^q j  ^e  it  further  enacted,  That  in  all  cases  of  com- 

•ud  coosent  oi 

three  paruin     missiousof  bankrupt  heretofore  issued,  and  in  which  the 
and  iiiue"f *'  bankrupts  have  not  obtained  their  certificates,  and  in  all 
the  creditors  of  cascs  iu  which  commissious  of  bankrupt  shall  hereafter 
to  Uie^aiie^-^     be  sued  forth,  th<  signature  and  consent  of  three  parts  in 
aneeof  thecer-  five  iu  number  and  value,  of  the  creditors  of  the  bank- 
charge  shall      rupt  or  bankrupts  who  shall  be  creditors  for  not  less  than 
be  infficient,     twenty  pouuds  respectively,  and  who  shall  have  duly 
proved  their  debts  under  the  commission,  or  some  other 
persons  by  them  duly  authorised  thereunto,  to  tiie  aUow- 
ance  and  certificate  and  discharge  of  the  bankrupt  or 
bankrupts,  shall  be,  to  all  intents  and  purposes,  as  avail- 
able for  the  benefit  of  the  bankrupt  or  bankrupts  as  be- 
'  fore  the  passing  of  this  act,  the  signature  and  consent  of 

four  parts  in  five  in  number  and  value  of  such  persons 
would  have  been  available ;  and  such  signature  and  con- 
sent of  three  parts  in  five  in  number  and  value  of  such 
persons,  shall  be  sufficient  to  authorize  all  acts  to  be 
done  by  the  lord  chancellor,  lord  keeper,  and  lords  com- 
missioners of  the  great  seal,  and  the  commissioners  in 
such  commissions  of  bankrupt  and  all  others  for  the  be* 
nefit  of  the  bankrupt  or  bankrupts,  which  under  any 
prior  act  or  acts  of  parliament  would  have  been  authorised 
by  the  signature  and  consent  of  four  parts  in  five  in 
number  and  value  of  such  persons. 


This  section  has  substituted  three  fifths  in  number  and 
value  for  four  fifths,  as  required  by  the  5  Geo.  2.  c.  30. 
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8.  10.    In  consequence  of  this  section  certificates  are  ob- 
tained with  much  greater  facility. 

Lord  Eldon  has  declared  that,  **  Whatever  was  true  of 
the  5  Geo.  2.  c.  30.  s.  10.  would  be  true  also  under  this 
section." 

The  mode  of  reckoning  the  number  of  creditors  is 
the  same  as  before.  Where  there  is  a  fraction  one  of 
course  must  sign,  for  without  the  fraction  the  number 
would  not  satisfy  the  statute ;  and  where  a  part  of  a 
man  *is  required  to  sign,  it  is  necessary  that  the  whole 
should  be  present,  as  if  there  are  four  creditors,  three 
fifths  are  two  and  two  fifQis  of  another;  three,  therefore, 
must  sign. 

The  court  of  Chancery  not  long  ago  were  puzeled  when  there  ii 
two  or  three  days  whether  ten  or  eleven  out  of  seventeen  •  ^^ction  one 

«'  more  mmt  sig^n. 

ought  to  sign ;  three  fifths  of  seventete  are  ten,  and  one 
fifth  of  another.  It  was  said  'by  counsel  that  commis- 
sioners gave  the  turn  of  the  scale  in  favour  of  the  creditors. 
The  commissioners  give  the  statutable  weight.  The 
certificate  would  be  absolutely  void  with  ten  only ;  and 
it  is  not  made  worse  by  having  four  fifths  of  a  creditor 
more  than  necessary. 

Money  may  be  divided  to  the  fraction  of  a  farthing, 
but  the  certificate  would  be  void  without  the  fraction ;  so 
the  whole  farthing  must  make  part  of  the  aggregate 
value.     See  Chrietian^e  Instructions^  206. 

An  attorney's  bill  for  obtaining  a  bankrupt's  certificate  An  attome/s 
must  be  signed  and  delivered  one  month  before  the  taxed  for  ^ 
attorney  can  sue  upon  it,  conformably  to  2  Geo.  2.  c.  23.  ^^^g"^^^* 

One  item  is  a  prdteeding  in  court,  viz.  the  obtaining 
the  lord  chancellor's  signature.  ColUns  v.  Nicholson^ 
2  Taunt  821. 

A  mortgagee  petitioned  the  chancellor  tiiat  the  bank-  Mortga^ee^g 
rupt's  certificate  might  be  stayed:  the  chancellor  dismiss-  ''«V  ^  P«^*J«» 

J  ^  J  to  stay  a  cer- 

ed  the  petition,  because  the  mortgagee  had  not  sworn  tificate. 
that  it  was  probable  that  there  would  be  a  balance  due  to 
him  after  the  sale  of  the  mortgaged  premises.     Exparte 
Hamsbottom,  March  26,  1812. 
A  mortgagee  may  sue  out  a  commission,  but  he  can 
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only  prove  for  a  deficiency  after  a  sale  of  the  premises 
unless  he  gives  up  his  security ;  and  until  be  proTCS  he 
has  no  right  as  a  creditor  under  the  commission. 

In  a  late  case  within  my  experience  of  a  separate  cer- 
tificate under  a  joint  commission,  the  bankrupt  bad  not 
applied  to  his  separate  creditors,  because  they  were  paid 
in  full,  but  yre  thought  they  were  creditors  who  most  be 
taken  into  the  account,  and  who  probably  would  be  Tery 
favourable  to  the  bankrupt. 

This  was  in  the  former  edition,  but  I  now  think' it  in- 
correct, because/  the  statute  ^says  the  certificate  shall  be 
signed  by  the  creditors  of  the  bankrupt,  and  when  they 
are  paid,  they  cease  to  be  creditors. 

A  testator  had  proved  part  of  his  debt  only,  and  sign- 
ed the  certificate,  and  died  before  the  remainder  of  his 
debt  was  proved,  which  was  proved  by  his  executor. 

We  thought  that  be  also  had  a  right  to  sign  the  certi- 
ficate, and  that  both  the  testator  and  executor  were  to 
be  numbered,  because  eacA  was  a  creditor^  who  bad  duly 
proved  a  debt  under  the  commission. 

The  letter  of  attorney  by  a  creditor  empowering  ano- 
ther to  sign  the  certificate,  must  be  either  a  special  autho- 
rity for  that  purpose  only,  or  if  it  contains  other  powers, 
that  power  must  be  specially  named. 

This  authority,  if  it  Accompanies  a  deposition  of  a 
debt,  may  be  either  kept  with  the  proceedings  till  the 
commissioners  sign  the  certificate,  or  it  may  be  then  ex- 
hibited to  them ;  but  after  the  commissioners  have  signed 
the  certificate,  it  must  be  taken  with  it  to  the  bankrupt's 
ofSce. 

It  is  always  examined  there,  and  is  the  only  part  of 
the  proceedings,  besides  the  affidavit  of  the  person  who 
saw  the  creditors  sign,  and  the  bankrupt's  affidavit  that 
the  certificate  was  obtained  fairly  and  without  fraud, 
which  is  there  examined. 

The  chancellor  said,  when  he  ordered  a  debt  of  9401. 
to  be  struck  out,  as  thinking  it  impossible  that  it  could 
be  due,  that  he  could  not  allow  the  bankrupt's  certifi- 
cate, though  that  debt,  with  respect  to  the  number  or 
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value  was  not  material  to  the  certificate ;  he  could  not 
allow  the  certificate,  till  it  was  explained  by  the  bank- 
rupt  how  he  permitted  such  a  debt  to  be  proved. 

Tili  he  received  such  explanation,  the  bankrupt  in 
his  opinion  had  not  made  that  discovery  which  entitled 
him  to  a  certificate.     Exparie  Lafferty  1  Rose^  3S0. 

The  proceedings  were  lost,  but  a  list  of  the  debts  had  A  certificate 
been  preserved  by  a  clerk,  who  was  dead.     The  assign  tbe  proceediDgt 
nees   had  divided  all  the  property,   but  the  bankrupt  ^"^'^^ 
wished  to  have  his  certificate  allowed  by  the  commis- 
sioners. 

We  admitted  proof  that  the  proceedings  were  lost, 
and  of  the  hand*writing  of  the  clerk,  who  was  dead, 
and  that  he  had  acted  in  the  management  of  the  proceed- 
iogs. 

The  assignees  also  proved  that  they  believed  it  to  be 
a  true  list  of  the  debts,  and  they  produced  vouchers  from 
each  creditor  named  for  his  debt  according  to  the  list ; 
and  they  believed  that  all  the  creditors,  who  had  proved, 
had  called  for  the  dividend,  nothing  being  left  in  their 
hands.  Upon  this  evidence  we  the  commissioners  signed 
the  bankrupt's  certificate,  and  transmitted  it  to  the  chan« 
cellor  for  bis  allowance. 

But  we  annexed  to  it  the  following  special  certificate: 
^  We  the  undersigned  hereby  humbly  certify  to  the  Lord 
Chancellor  that  it  has  been  proved  before  us  that  the  pro- 
ceedings against  A.  B.  are  lost,  but  that  we  are  satisfied 
from  the  depositions  hereunto  annexed  that  this  certifi- 
cate  has  been  duly  signed  by  creditors  sufficient  in  num- 
ber and  value,  who  had  proved  their  debts  under  the 
commission." 

It  was  allowed  by  the  chancellor. 

Lord  Eldon  held  that  a  bankrupt,  under  a  separate  ^^  aii«mance 
commission,  who  had  paid  18s.  in  the  pound  out  of  the  "n*»«^  ■  •^p»~ 

.  '^  ^  '  mte  commii- 

jomt  estate,  ought  to  have  no  allowance  in  consequence  of  lioa  from  the 
that  payment,  because  it  was  not  paid  under  the  statute,  J®*"*  *■'^• 
but  under  a  special  order,  which  operated  only  as  a  bill 
in  equity,     Exparie  Farlow^  1  Rose  421.  1813. 
But  the  bankrupt  may  obtain  his  certificate  from  such 
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cr^itors,  aad  tbe  certificate  and  allowaace  are  gnuited 
together  by  the  statute. 

Might  not  thig  be  a  question  for  a  court  of  law,  if 
the  bankrupt  brought  an  action  against  his  assignees  for 
it?— 

But  when  they  have  proved,  they  must  sign  his  oerti- 
ficate,  and  it  is  owing  probably  to  the  bankrupt's  honesty, 
they  obtained,  so  large  a  dividend.  I  cannot  but  think 
these  are  creditors  within  the  bankrcq)t  statutes,  though 
their  mode  of  proving  is  subject  to  the  chancellors  ar- 
rangement' in  bankruptcy.  The  joint  creditors  reward 
him  for  his  honesty  by  granting  him  bis  certificate;  they 
must  thei^ore  be  creditors  for  that  purpose  under  the 
statute :  having  deserved  that,  he  seems  to  have  earned  a 
title  to  a  certain  portion  to  be  deducted  from  their  divi- 
dends by  the  same  legislative  enactment. 
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m!c  Wca,«,  ^"^  ^  I*  f"^^^^^  enacted,  that  in  all  cases  in  whidi 
or  aorreemenu '  &  Commission  of  bankrupt  shall  be  sued  forth  against 

rerl^^t^l  ^^^  P^^""  *f^'  ^^  P^^^e  of  this  act,  and  such  per- 
toassisrnees      SOU  shall  be  entitled  to  any  lease  or  agreement  for  a 

main  Habie'for  ^®*^>  »°^  ^^^  assignees  shall  accept  the  same  and  the 
I^'pTct  orUe.  ^""^^^  therefrom,  as  part  of  the  bankrupt's  estate  and 
nantt.  effects,  the  bankrupt  shall  not  be,  or  be  deemed  to  be 

liable  to  pay  the  rent  accruing  due  after  such  acceptance 
of  the  same  as  aforesaid,  and  after  such  acceptance, 
the  bankrupt  shall  not  be  liable  to  be  in  any  manner 
sued  in  respect  or  by  reason  of  any  subsequent  non-ob- 
servation or  non-performance  of  the  conditions,  cove- 
nants,  or  agreements  therein  conlained ;  provided  that 
in  aU  such  cases  as  aforesaid,  it  shaU  be  lawful  for  the 
lessor  or  person  agreeing  to  make  such  lease,  his  fa^is, 
executors,  administrators,  or  assigns,  if  the  assignees 
shall  decline,  upon  their  being  required  so  to  do  to 
.determine  whether  they  wiU,  or  wiU  not,  so  aecept  ^cfa 
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lease  or  agreement  for  a  lease,  to  apply  bj  petition  to 
the  lord  chancellor,  lord  keeper,  or  lords  commissionera 
of  the  great  seal,  praying  that  tiiey  may  either  so  accept 
the  same,  or  deliver  up  the  lease  or  agreement  for  the 
lease,  and  the  possession  of  the  premises  demised  or  in- 
tended to  be  demised,  who  shall  thereupon  make  such 
order  as  in  all  the  circumstances  of  the  case  shall 
seem  meet  and  just,  and  which  shall  be  binding  on  all 
parties. 


It  will  be  proper  to  subjoin  here  all  the  cases  respect-  How  Undiordi 
ing  landlords  and  rent.  Th^n'Sant 

Lord  King  decided  that  the  landlord  may  distrain,  u  a  bankrupt, 
when  the  messenger  is  in  possession  under  the  warrant 
of  the  commission,  if  the  goods  are  not  removed.  Exparte 
Jacques^  1  Atk,  104.  1730.     So  also  where  the  assignees 
are  in  possession.     Exparte  Dillon^  1  Atk.  104.  1733. 

Goods  were  distrained  and  sold  for  rent,  and  the  con- 
stable became  a  bankrupt,  the  tenant  petitioned  to  be 
paid  the  whole.  Lord  Chancellor  decided  that  he  must 
come  in  as  a  creditor,  if  the  property  did  not  remain  in 
specie.     Exparte  Dcbsony   7  Ves.  74.  1783. 

But  in  that  case,  I  should  think  the  tenant  would  be 
dischai^ed,  and  the  loss  would  fall  upon  the  landlord. 

Lord  Hardwicke  decided  that  a  landlord  might  distrain 
for  all  his  rent,  even  after  assignment.  Exparte  Plummer^ 
1  Atk.  103.  1739. 

He  cited  a  case  before  the  lords  commissibners  of  the 
great  seal,  where  they  had  held  in  case  of  bankruptcy  the 
landlord  was  entitled  to  one  year's  rent  as  in  the  case  of 
an  execution.     Ibid. 

That  is  not  the  law  at  present.    See  post,  508. 

Lord  Chancellor  (Hardwicke.)  A  landlord  may 
distrain  for  his  rent  upon  a  bankrupt's  goods,  either 
before  or  after  the  assignment  under  the  commission ; 
but  if  he  neglects  to  do  it,  and  suffers  them  to  be  sold  by 
the  assignees^  be  can  only  come  in  upon  an  average  with 
the  rest  of  the  creditors. 
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A  mortgagee  of  a  baakrupt's  estate,  though  he  pay« 
the  arrears  of  rent  that  are  due  to  the  bankrupt's  laodlord, 
unless  he  applies  to  the  court  for  an  order  that  he  Hiay 
stand  in  the  place  of  the  landlord,  in  consideration  of  his 
paying  the  arrears  of  rent,  shall  not  be  preferred  to  the 
creditors  under  the  commission.  Amm*  I  Alk,  10^.  1740. 
Where  the  assignees  had  sold  the  premises  stcen  years 
before,  and  the  landlord  petitioned  to  be  paid  all  the  rent 
that  was  in  arrear  when  the  commission  was  sued  out; 
Lord  Hardwicke, — "  the  landlord's  demand  is  too  sialc; 
and  having  lost  his  remedy  by  distress,  as  there  are  no 
goods  upon  the  premises,  he  can  now  be  considered  only 
as  a  common  creditor,  and  must  come  in  pro  rata.**  JEx- 
parte  I^escharmeSf  1  Ati.  103.  1742. 

The  tenant  became  a  bankrupt.  He  owed  his  landlord 
twelve  years  rent.  The  assignees  sold  the  bankrupt's 
.goods  to  Grove,  the  petitioner,  who  lived  in  the  tenant  s 
house :  the  landlord  proved  his  debt  under  the  commis- 
sion ;  and  three  years  afterwards  distrained  the  goods  as 
being  still  upon  the  premises. 

Lord  Hardwicke  said,  the  fact  that  creates  the  diffi- 
culty is,  the  landlord's  coming  in  under  the  commission ; 
and  the  only  question  is,  whether  his  proving  it  as  a  debt, 
and  swearing  he  has  no  security,  is  not  a  waiver  of  the 
distress. 

He  was  far  from  being  clear  that  the  landlord  was 
barred  of  his  distress. 

And  a  landlord's  was  a  more  favourable  case  than  a 
common  creditor's. 

On  the  8th  of  May,  1747,  this  petition  came  on  again, 
and  his  lordship  then  declared  that  the  vendee  of  the 
goods  under  the  assignee  is  entitled  t^  the  goo^;  asd 
ordered  that  the  proceedings  of  William  King,  the  l&od* 
lord,  upon  the  replevin  should  be  restrained,  and  confined 
him  to  his  remedy  under  the  commission.  Exparlt 
Grove,  1  Jtk,  104.  1747. 
Row  the  '  ^^^^  stated  in  the  three  last  cases  the  exact  words 

landlord  may     of  Lord  Hardwicke,  because  it  is  difficult  to  extract  from 

distrain  or  .,  .,      , 

prove.  ^^«  ^he  law  upon  a  very  important  subject 
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In  the  first  of  the  three,  Lord  Hardwicke  says,  if  the 
landlord  neglects  to  distrain,  and  suffers  the  goods  to  be 
sold  by  the  assignees,  he  can  only  come  in  as  a  creditor. 
This  cannot  j[  think  be  correct.  If  they  assign  or  sell  the 
premises,  the  landlord  surely  may  distrain  upon  the  goods 
of  the  new  tenant  at  any  time  before  the  bankrupt  obtains 
his  certificate. 

In  the  second  case.  Lord  Hardwicke  says,  the  landlord 
has  lost  his  remedy,  as  there  are  no  goods  upon  the  pre- 
mises; but  will  not  the  remedy  revive,  when  fresh  goods 
or  the  same  goods  come  back  upon  the  premises  ? 

It  is  not  probable  that  the  chancellor  will  ever  make 
an  order  as  suggested  by  Lord  Hardwicke,  that  a  mort- 
gagee shall  stand  in  the  place  of  a  landlord.  But  if  a 
mortgagee  pays  the  landlord's  rent,  the  premises  \W11 
probably  sell  for  so  much  greater  amount,  for  neither  a 
mortgagee  nor  the  assignees  can  sell  the  bankrupt's  estate, 
but  subject  in  my  opinion  to  the  liability  of  the  land- 
lord's distress,  for  all  the  rent  in  arrear  both  before  the 
commission  and  afterwards. 

If  the  landlord  has  not  proved,  and  the  bankrupt  has 
not  obtained  his  certificate,  it  cannot  I  think  be  doubted, 
Dotwithstanding  these  general  expressions  of  Lord  Hard- 
v^icke,  but  the  landlord  would  have  a  right  to  distrain 
jrhenever  be  found  effects  upon  the  premises. 

The    next  question   is,  whether,   if  the  landlord  has  whether  th« 
proved  his  debt  under  the  commission,  he  has  lost  his  '•n^>«r<i  can 

.  *  proreana 

right  of  distraining,  either  by  the  law  as  it  stood  before  afterwardi 
his  statute ;  and  if  he  had  not  before  the  statute,  whether  ^^•*«'°- 
^s  statute  l^ad  deprived  him  of  the  powei*  of  distrain- 

In  the  case  of  Ejcparte  Grove^  I^ord  Hardwicke's  rea- 
ioning  would  induce  the  reader  to  suppose  that  a  land- 
ord  might  prove,  and  then  if  he  had  an  opportunity 
night  distrain ;  but  he  decides  the  contrary  in  that  case, 
md  we  are  not  told  what  was  his  reason  for  the  decision. 

In  his  proof  in  that  case  the  creditor  did  not  state  his 
ecurity  as  a  landlord,  but  swore  he  had  no  security. 

The  principle  of  election  in  the  case  of  proving  and 
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bringing  an  action  before  this  statute,  was  originally  it- 
dared  to  be,  that  no  one  should  be  oppressed  by  !▼- 
modes  of  proceeding  against  him  at  the  same  tin/ 
nemo  debet  bis  vexari;  but  that  maxim  must  be  reoeivec 
with  caution. 

But  this  does  not  apply  to  a  distress. 

It  is  nojhardship  or  inconvenience  to  the  bankrupt  dm 
his  landlord  should  prove  and  then  distrain,  or  that  k 
should  distrain  and  then  prove  for  the  remainder. 

If  then  before  this  statute  a  landlord  had  proved  his 
debt,  having  sworn  that  the  bankrupt  was  indebted  to 
him  so  much  for  rent ;  for  which  he  had  received  so 
satisfaction  or  security,  but  his  right  to  distrain  as  land- 
lord, I  cannot  see  any  reason  why  the  right  of  distraining 
was  lost. 

The  next  consideration  is,  if  the  right  of  distrainiag 
was  not  taken  away  by  proving,  whether  proving  now 
will  destroy  the  power  of  distraining. 

The  act  says  the  creditor  shall  not  prove  without  re- 
linquishing an  action  or  suit  commenced;  and  if  neithef 
is  commenced,  that  proving  or  claiming  a  debt  diaU  be 
deemed  an  election  to  take  the  benefit  of  the  commissioQ* 
and  of  course  to  abide  by  that  alone  with  a  reference  to 
an  action  or  suit. 

A  distress  is  not  within  the  words ;  and  as  it  does  not 
in  any  degree  affect  the  person  of  the  bankrupt,  I  shooM 
think  it  is  not  within  the  meaning  of  the  statute. 

I  have  stated  what  has  occurred  to  my  mind  upon  this 

important  subject;  but  the  chancellor  or  a  court  of  lav 

may  very  probably  be  of  a  different  opinion.     When  tl» 

case  occurs,   I  should  think  it  a  proper  subject  to  hare 

more  clearly  settled  by  a  judicial  determination. 

TbeiMciiord         Lord  Bathurst  decided  that  under  a  commission  of 

to  aVar'i        bankrupt  the  landlord  was  not  entitled  to  a  year's  rrat, 

rent.  |^  j^e  is  under  an  execution  by  the  8th  Ann.  c.  14. 

The  contrary  had  been  decided  by  the  lords  commis- 
sioners. See  ante^  p.  505.;  and  Sir  William  Blackstooe 
had  advanced  the  contrary  in  his  Commentaries,  2  vol. 
48T. 
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In  an  actioD  by  the  assignees  against  the  sberiff  for  the 
amount  of  the  goods  sold  under  an  execution  levied  after 
an  act  of  bankruptc j,  the  sheriff  is  not  allowed  to  deduct 
a  year's  rent  as  allowed  under  an  execution  by  the  8  Ann. 
c.  14. 

Lord  EUenborough  said  a  commission  of  bankrupt  was 
iimilitudtnary  to  an  execution,  but  was  not  an  execution. 
The  court  held  it  could  not  be  allowed  the  sheriff,  unless 
it  could  be  shewn  that  the  payment  was  made  by  the 
sheriff  to  the  landlord  before  notice  of  the  commission. 
Lee  V.  Lopes f  16  Eastj  2S0. 

Suppose  he  had  no  notice  of  the  commission  or  the 
act  of  bankruptcy  at  the  time,  that  surely  could  make 
no  diQierence.  He  had  no  right  to  touch  the  goods,  or  to 
sell  the  goods ;  he  was  not  authorized  by  the  landlord  to 
distrain. 

The  commission  is  of  itself  notice  to  all  the  world; 
but  it  would  have  been  the  same  after  a  secret  act  of 
bankruptcy,  if  a  commission  had  been  taken  out  within 
less  than  two  months. 

He  helps  the  landlord  to  that,  which  without  his  as* 
sistance  he  probably  would  never  have  gained  by  his 
own  endeavours. 

The  sheriff  is  no  more  justified  in  paying  the  landlord 
than  any  other  creditor  of  the  bankrupt. 

A  commission  of  bankrupt  bears  such  a  faint  resem* 
blance  to  an  execution,  that  I  have  often  been  surprized 
that  different  chancellors  have  referred  to  it  so  frequently 
as  they  have  done.  The  comparison  is  so  slight  that  I 
have  never  thought  that  any  solid  argument  from  analogy 
could  be  drawn  from  it. 

Where  it  was  agreed  that  half  a  yearns  rent  should  be 
due  on  the  day  on  which  the  tenant  entered,  it  was  held 
that  he  might  at  any  time  distrain  for  it  whilst  there  were 
goods  upon  the  premises,  the  tenant  having  become  a 
bankrupt. 

The  goods  were  sold  by  the  assignees  under  the  com-  The  landlord 
mission,  and  the  landlord  bought  them «  it  was  held  that  Joid'S'the*'''*^' 
the  landlord  might  retain  for  the  half. year's  rent,  or  the  •Miyneei. 


510 


49  Geo.  3.  c.  18J.  8.  19.    1S09. 


Ho  Hen  apon 
fooos  re-  > 


Anent  to  take 
fh«  premuet 
b  J  tbe  attig*. 


rent  fliat  was  due,  jost  as  if  he  had  distrained  for  it 
Buckley  v.  Taylor,  2  T.  R.  603. 

That  part  of  the  case  I  never  could  comprehend.  Pur- 
chasing the  goods  at  a  sale  made  b  j  the  assignees,  h&s 
always  appeared  to  me  rather  an  abandonmoit  of  tbe 
right  to  distrain  than  an  assertion  of  it  The  assignees 
sarely  conld  recover  the  price  of  the  goods  sold ;  and  tbe 
landlord's  right  to  distrain  and  prove  under  the  commis- 
sion remained  just  as  they  were  before. 

Where  the  tenant  was  in  arrear,  and  the  landlord  dis- 
trained, the  tenant  replevied,  and  entered  into  a  replevin- 
bond  with  two  sureties  to  the  sheriff,  who  became  bank- 
rupts; the  tenant  also  became  a  bankrupt  The  plaintiS 
the  landlord,  obtained  a  judgment  in  the  cause  in  reple- 
vin, and  sued  out  a  writ  de  retomo  habendo. 

The  assignees  of  the  bankrupt  had  possessed  them- 
selves of  the  goods  distrained. 

It  was  decided  both  in  the  court  of  King's  Bench,  and 
in  the  Court  of  Chancery,  that  the  landlord  had  no  lien 
upon  the  goods  distrained.  Bradyll  v.  BcUl^  1  £to.427. 
1785. 

The  assignees  of  a  bankrupt  advertised  the  lease  of 
certain  premises  to  be  sold,  of  which  the  bankrupt  wns 
lessee ;  but  there  being  no  bidders  they  never  took  pos- 
session. Lord  Kenyon  and  the  court  held  that  this  was 
not  an  assent  to  take  the  premises  by  which  they  were 
bound.     Turner  v.  Richardson,  7  East,  385. 

The  tenant  of  a  house  became  bankrupt  in  January; 
the  assignee  said  if  he  did  not  let  it  by  Lady-day  be 
would  give  it  up :  at  Lady-day  be  paid  the  rent  and 
offered  to  give  up  the  key. 

Lord  Kenyon  held  at  nisi  prius  that  though  he  migbt 
have  refused  it  at  first,  yet  be  could  not  take  it  in  part, 
and  afterwards  reject  it  when  he  found  it  would  not 
answer,  and  he  could  not  let  it.  Broome  v.  Robinson^ 
nisi  prius,  1800;*  cited  in  Turner  v.  Richardson. 

It  was  decided  that  an  action  of  debt  could  not  be 
maintained  against  a  bnnkrupi  for  rent,  vhich  accrued 
after  the  bankruptcy.  Wadham  v.  Marlow,  I  Hen.  Bl 
437.  1784. 
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But  It  was  decided  first  of  all  by  the  Common  Pleas, 
that  the  tenant,  a  bankrupt,  was  liable  to  an  action  of 
covenant  for  rent  accruing  due  before  the  bankruptcy, 
lotwithstanding  the  landlord  had  received  rent  from  the 
issignee,  and  the  bankrupt  had  obtained  his  certificate. 
tfilh  V.  Aurioly  1  Hen.  Bl.  4S8.  1790. 

This  was  afterwards  confirmed  by  the  court  of  King's 
Bench  upon  a  writ  of  error.  4  71  R.  94.  1790. 

These  decisions  no  doubt  produced  the  1 9th  of  the 
[9G€0.  3.  c.  121.  -- 

There  cannot 

Lediard,  the  bankrupt,  rented  premises  at  the  rent  of  bean  action 
01.  a  year ;  he  occupied  the  premises  for  a  certain  part  I|2irnees  for 
)f  the  year  and  became  a  bankrupt:   the  defendants,  lue  and  ocea- 
rho  were  his  assignees,  then  entered  into  possession,  ^  *"** 
nd  continued  in  the  occupation  of  them  for  the  rest  of 
be  year. 

Mrs.  Naisb,  the  lessor,  brought  an  action  against  the 
ssignees  for  use  and  occupation,  and  the  declaration 
tated  that  the  defendants  were  indebted  to  the  plaintiff 
I  the  sum  of  seventy  pounds,  for  the  use  and  occupa- 
OD  of  two  counting  houses,  &c.  before  that  time  used, 
ccupied,  possessed  and  enjoyed,  as  weU  by  one  Thomas 
lediard,  whose  term  and  estate  therein  the  defendants 
fterwards  had^  as  by  the  defendants^  at  their  special 
istance  and  request. 

Upon  the  question  being  argued  before  the  court  of 
omroon  Pleas,  whether  the  plaintiff  could  recover  in 
lis  action  ;  Chief  Justice  Eyre  delivered  the  judgment 
r  the  court,  at  the  conclusion  of  which  he  observed: 

'*  In  the  case  now  under  consideration,  the  plaintiff 
ast  be  left  to  such  other  remedy  as  she  may  be  advised 
>  pursue:  she  cannot  recover  in  an  action  for  use  and 
^cupatioQ,  without  proof  of  the  use  and  occupation 
ledged :  and  if  she  can  recover  at  all  in  this  form  of 
ition,  against  one  man  for  use  and  occupation  by  ano* 
er,  (as  to  which  we  give  no  opinion,)  it  must  be  upon 
e  ground  of  that  occupation  having  been  permitted  at 
s  request,  and  that  request  must  be  proved." 
'*  The  consequence  is  a  nonsuit  must  be  entered,  and 
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the  postea  delivered  to  the  defendants."   Nauh  r.  To/- 

lock,  2  Hen.  Bl.  SSO.  C.  B.  1794. 
Such  a  request  therefore  never  can  be  proved  agaio^ 

the  assignees. 
When  theteiiant     I'  ^^^  assignees  take  the  lease,  or  the  remainder  of  tbe 
becomes  bank-  term,  they  would,  I  should  think,  be  bound  to  pay  rest 

rapt  in  tbe  »  if  »  '  *r    ^ 

midst  of  ftkajf  to  the  landlord  for  the  whole  half  year,  or  year  since  tbe 
y**'-  last  rent  day. 

If  they  decline  to  take  the  lease,  or  the  remainder  of 
the  term,  then  the  lease  or  term  is  not  affected  by  tbe 
bankruptcy ;  but  the  bankrupt  is  still  personally  liable, 
and  he  too  would  be  entitled  to  the  benefit  of  all  the  co- 
venants as  against  the  lessor. 

The  year  or  half  year  upon  which  t&kt  is  due  cannot 
be  split  or  apportioned.  If  the  assignees  take  the  lease, 
they  must  pay  the  whole  of  the  rent  of  that  year  or  half 
a  year;  if  they  do  not  take  it  then  the  bankrupt  will  be 
liable,  as  if  no  bankruptcy  had  occurred.  See  p. 
4SS.  ante^  my  observations  upon  an  executory  con- 
tract 

This  statute  also  provides  that  the  bankrupt  shall  not 
be  liable  for  rent,  where  the  assignees  accept  the  lease; 
but  if  they  refuse  entirely  to  accept  of  the  lease,  then  it 
continues  with  the  bankrupt,  and  he  will  be  liable  for  the 
rent. 

There  is  only  an  application  to  be  made  to  the  cbas- 
cellor  when  the  assignees  will  not  decide* 

The  chancellor  ought  to  have  had  a  power  of  ordering 
the  assignees  to  give  up  the  lease  to  the  landlord  in  every 
case  when  they  do  not  accept  it,  for  otherwise  tbe  land- 
lord will  have  a  bankrupt  for  his  tenant,  whose  property 
the  assignees  may  at  any  time  seize  till  he  obtains  his  cer- 
tificate. 
How  the  tend-       If  the  landlord  wishes  to  prevent  a  lease  from  being 

!r^d ""VtaU   l®f*  ^^  ^^^  ^^^^  <^f  *^  bankrupt,  he  ought  to  offer  the 

the  leue.         assignees  one  or  two  guineas  or  some  material  sum,  and 

then  if  they  will  not  convey  it  to  him,  he  may  petition  the 

chancellor  that  they  should  accept  the  lease,  and  if  no  one 

will  advance  more  that  it  may  be  assigned  to  him.    That 
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I  should  think'the  chancellor  might  have  done  before  this 
statute. 

Iq  general  the  bankrupt  maj  be  sued  and  may  sue 
upon  covenants  notwithstanding  his  bankruptcy.  But  in 
a  case  where  there  were  two  partners  in  business  as 
apothecaries,  and  one  became  a  bankrupt,  he  afterwards 
filed  a  bill  against  the  solvent  partner  to  account  for  the 
profits  according  to  the  covenants  in  the  articles  of  part- 
nership. Sir  William  Grant  held  that  by  the  bankruptcy 
the  partnership  and  all  the  covenants  became  void,  and 
dismissed  the  bill.  Unfortunately  this  important  case  is 
not  reported.     Pidcock  v.  Kilky.    ' 

Upon  the  petition  of  the  lessor,  if  the  assignees  will  if  the  astS(n>eet 
not  accept  the  lease,  the  chancellor  has  jurisdiction  by  [u^"*f  *„*  **J^®' 
49  Geo.  3.  c.  121.  s.  19.  to  determine  the  lease,  if  he  hu  power  to 
thinks  it  meet  and  just*     ExparU  Nixon  re  Gaugh.         raAUreVucit 

If  the  lessee  covenants  to  leave  at  the  determination  of  of  the  lenor. 
the  term,  the  hay,  straw,  fodder,  dung,  &c.  upon  the 
premises,  4he  assignees,  if  they  do  not  take  the  lease,  are 
not  entitled  to  them.    In  the  matter  of  Goughy  Buck.  85. 

A  parol  agreement,  though  with  part  performance,  and  The  chancellor 
•uch  as  a  dourt  of  equity  would  decree  a  specific  per-  ^j^l^^^^^^ 
formance  of.  Lord  Eldon  held,  was  not  such  an  agree*  accept  or  reject 
ment  for  a  lease  as  he  could  compel  the  assignees  to  menrforf  Umc. 
elect  or  reject  according  to  the  49  Geo.  S.  c.  121.  s.  19. 
Exparte  Sutton^  in  the  nuitter  of  Changeur,  2  Rose^ 
86. 

The  chancellor  has  sometimes  allowed  the  assignees  ten  The  assiiroeeg 
days  to  elect  whether  they  would  take  the  lease  or  not.  jn»j'»*vet»n»« 
Exparte  Scotty  1  Roae^  446. 

Where  the  bankrupt  had  deposited  his  lease  as  a  security  vnien  the  leeie 
for  a  debt,  the  vice  chancellor  said,  if  the  assignees  had  Jf  J*^****^  ^•^ 
accepted  or  had  declined  the  lease,  be  had  no  jurisdiction ; 
but  as  he  considered  that  the  assignees  had  only  suspended 
their  decision  upon  the  petition  of  the  landlord,  he  di- 
rected the  assignees  te  deliver  up  possession  of  the  pre- 
mises, and  to  execute  an  assignment  of  the  bankrupt's 
benefit  in  the  lease.    Exparte  CluTtee,  I  Mad.  76. 

VOL.  II.  hh 
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When  the  lease  is  so  deposited  the  assignees,  if  they 
accept,  of  course  accept  subject  to  the  lien. 

Sir  William  Cheere,  baronet,  devised  to  John  Rogers. 
his  executors,  administrators  and  assigns,  with  a  proviso, 
that  if  Rogers,  his  executors  or  administrators  should  sot 
perform  any  of.  the  covenants,  the  lessor,  his  heirs  or  as- 
signs should  re-euter,  and  Rogers  covenanted  that  he,  his 
executors  or  administrators,  should  pot  assign  or  grant  any 
underlease  of  the  premises  without  the  leave  of  Sir  Wil- 
liam Cheere,  his  heirs  or  assigns. 

The  lessee  became  a  bankrupt,  and  his  assignees  sold 
the  lease  to  Palmer,  so  that  there  was  no  objection  to 
the  assignment  by  the  assignees.  But  Palmer  assigned 
to  Rogers,  and  Rogers  underlet  to  the  defendant  for 
three  years.  An  action  of  ejectment  was  brought  to 
recover  the  premises  upon  a  supposed  forfeiture  of  the  lease 
by  a  breach  of  the  covenant  by  Rogers. 

The  court  of  Common  Pleas  held, .  that  the  words  of 
this  statute  discharged  Rogers  from  all  liability  to  the  cb- 
servance  of  the  covenants.  That  they  amounted  to  an 
express  absolution  of  the  lessee  from  all  the  covenants 
contained  in  the  lease  after  the  assignees  shall  have  taken 
possession  of  the  lease.  The  act  of  Rogers  was  there- 
fore no  forfeiture.  The  plaintiff  nonsuited.  Doe  on  de- 
mise of  Sir  WiUiam  Cheere  v.  Smithy  5  Taunts  796. 

I  should  have  thought  this  statute  discharged  the 
bankrupt  only  as  original  lessee,  but  when  he  became 
an  assignee  of  the  assignees  he  would  have  been  bound 
like  any  other  person  deriving  title  from  them. 

The  goods  were  sold  upon  the  premises,  and  the  rent 
was  paid  to  avoid  a  distress,  and  the  key  was  not  given 
up,  yet  Lord  Ellenborough  held,  that  the  assignees  were 
not  bound  to  take  to  the  lease.  Wheeler  y.  Bramak, 
3  Camp.  340. 

Evans,  tenant  of  the  premises,  became  bankrupt  on 
the  23d  of  June.  The  cows  were  then  locked  up  in  one 
of  the  fields,  by  the  messenger  under  the  commis- 
sion,   who    remained    in    possession  of  them  till  Sa- 
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turdajr  the  8th  of  July,  when  the  assignees  were 
chosen.  In  the  evening  of  that  day  he  delivered 
up  the  key  to  a  servant  appointed  by  the  assignees, 
who  paid  him  his  wages.  The  cows  were  allowed 
to  remain  on  the  premises  the  whole  of  the  next 
day,  and  were  twice  milked  there  by  order  of  the 
assignees.  Very  early  on  the  Monday  morning,  for  the 
alledged  reason  that  the  pasture  was  bare,  they  were 
driven  oflF  to  a  place  called  Wheeler's  yard  at  Hoxton, 
where  being  discovered,  they  were  distrained  for  the 
arrears  of  rent. 

Lord  EUenborough  held,  that  the  milking  of  the^cows 
on  the  Sunday  upon  the  premises,  by  order  of  the  assignees, 
was  a  sufficient  adoption  of  the  demise  to  make  them 
tenants  to  Handcock  the  landlord,  and  that  it  would  be 
for  the  jury  to  say  whether  the  removal  of  the  cows  the 
next  morning  was  not  to  avoid  a  distress,  in  which  case 
it  would  certainly  be  fraudulent,  and  give  a  right  to  the 
landlord  to  distrain  wherever  he  could  find  them  within 
the  thirty  days. 

The  defendant  had  a  verdict  for  the  arrears  of  the  renti 
and  the  distress  valued  at  701.  Welch  v.  Myera^  4  Camp. 
%8. 


52  Geo.  3.  c.  144. 

AN  ACT  TO  SUSPEND  AND  FINALLY  VACATE  THE  SEATS  OF 
MEMBERS  OF  THE  HOUSE  OF  COMMONS,  WHO  SHALL  BE- 
COME BANKRUPTS,  AND  WHO  SHALL  NOT  PAY  THEIR 
DEBTS  IN  FULL  WITHIN  A  LIMITED  TIME. 

Whereas  it  is  highly  necessary,  for  the  preservation 
of  the  dignity  and  independence  of  parliament,  that 
members  of  the  house  of  commons  of  the  united  king- 
dom^ who  become  bankrupts,  and  do  not  pay  their  debts 
in  full,  shall  not  retain  their  seats:'  be  it  therefore  enacted, 
by  the  king's   most  excellent  majesty,  by  and  with  the 

L  l2 
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advice  and  consent  of  the  lords  spiritual  and  temporal, 
and  commons,  in  this  present  parliament  assembled,  and 
by  the  authority  of  the  same,   that,   from  and  after  the 
Deciario?  leau  passing  of  .this  act,  whenever  a  commission  of  bank' 
he  "a*cala  ^'^^  ruptcy  shall  issue  and  be  awarded  against  any  person  be- 
certain  cases  of  ing  a  member  of  the  house  of  commons,  and  he  shall 
"  ™P**^y-      be  found  and  declared  a  bankrupt  under  the  same,  such 
member  shall  be  and  shall  remain  during  twelve  calendar 
months  from  the  time  of  the  issuing  thereof,  utterly  inca- 
pable of  sitting  and  voting  in  the  said  house  of  commonSi 
unless  within  the  said  period  such  commission  shall  be 
superseded,  or  unless  within  the  same  period  the  creditors 
of  such  member  of  the  bouse  of  commons  proving  their 
debts  under  the  commission  of  bankruptcy  shall  be  paid 
or  satisfied  to  the  full  amount  of  their  debts  under  the 
said  commission;    provided  always,    that  such  of  the 
debts,  if  any,  as  shall  be  disputed  by  such  bankrupt,  if  he 
shall,  within  the  time  aforesaid,  enter  into  a  bond  or 
bpndsy  in  such  sum  or  sums,  vfiih  two  sufficient  sureties 
to  be  approved  by  the  commissioners  under  the  said 
commission  of  bankruptcy,  or  the  major  part  of  them,  to 
pay  such  sum  or  sums  of  money  as  shall  be  recovered  in 
any  action,  suit,  or  other  proceeding  in  law  or  equity^ 
concerning  such  debt  or  debts,  together  with  such  costs  as 
shall  be  given  in  the  same,  shall  be  considered  for  the 
purposes  of  this  act  as  paid  or  satisfied.  9.  1. 
And  the  speaker     And  be  it  further  enacted  by  the  authority  aforesaid, 

forSreVection*^**^^  *®  Said  Commission  shaU  not  within  twelve  ca- 
of  another  lendar  months  from  the  issuing  thereof  be  superseded, 
^^^  ^'  nor  the  debts  satisfied  in  manner  aforesaid,  then  the  com- 
missioners, or  the  major  part  of  them  named  in  such  com' 
mission,  shall  and  they  are  hereby  required  immediately 
after  the  expiration  of  twelve  calendar  months  from  the 
issuing  of  the  said  commission,  to  certify  the  same,  as 
the  case  may  be,,  to  the  speaker  of  the  house  of  commons 
of  the  united  kingdom,  and  thereupon  the  election  of  sach 
members  shall  be  and  is  hereby  declared  to  be  void;  and 
it  shall  and  may  be  lawful  for  the  speaker  of  the  house 
of  commons  for  the  time  being,  during  any  recess  of  the 
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fiaid  house,  whether  hj  prorogation  or  adjournmeDt,  and 
he  is  hereby  required  forthwith  after  receiving  such  cer- 
tificate, to  cause  notice  thereof  to  be  inserted  in  the  Lon- 
don Gazette,  and  upon  the  expiration  of  fourteen  days 
after  the  day  of  inserting  such  notice  in  the  Gazette,  to 
issue  his  warrant  to  the  clerk  of  the  crown,  to  make  out 
a  new  writ  for  electing  another  member  in  the  room  of 
such  member  who  shall  have  so  vacated  his  seat;  provided 
always,  that  nothing  herein  contained  shall  extend  to 
enable  the  speaker  of  tbe  house  of  commons  to  issue  his 
warrant  for  the  purposes  aforesaid,  unless  such  certificate 
shall  have  been  delivered  to  him  so  long  before  the  then 
next  meeting  of  the  house  of  commons  for  the  dispatch 
of  business,  as  that  the  writ  for  the  election  may  be  issued 
before  the  day  of  such  next  meeting  of  the  house  of 
commons,  s,  2» 

And  be  it  further  enaeted  by  the  authority  aforesaid,  Eztendio;  tu 
that  all  and  every  of  the  powers  contained  in  an  act   of  P.J^^^*|'^**»^ 
the  twenty^fourth  year  of  the  reign  of  his  present  ma-c.26. 
jesty,    for  repealing  so  much    of  two  former  acts,  as 
authorized  the  speaker  of  the  house  of  commons  to  issue 
bis  warrant  to  the  clerk  of  the  crown  for  making  out  writs 
for  the  election  of  members  to  serve  in  parliament  in  the 
manner  therein  mentioned^   and  for  substituting  other 
provisions  for  the  like  purposes,  so  far  as  such  powers 
enable  the  speaker  of  the  house  of  commons  to  nominate 
and  appoint  other  persons,  being  members  of  the  house 
of  commons,  to  issue  warrants  for  the  making  out  of  new 
writs  during  the  vacancy  of  the  office  of  speaker,  or  dur- 
ing his  absence  out  of  the  realm,  shall   be  and  they  are 
hereby  made  to  be  in  force  for  the  purpose  of  enabling 
him  to  make  the  like  nomination  and  appointment  for 
issuing  warrants  under  the  li)^e  circumstances   and   con- 
ditionSy  for  the  election  of  members  of  parliament  in  the 
room  of  such  whose  seats  shall  become  vacant  under  the 
provisions  of  this  act  8.  3. 
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SUPERSEDING    A    COMMISSION. 

Most  of  the  cases  in  which  the  chancellor  has  super- 
seded a  commission  have  already  been  given  under  other 
heads. 

The  only  statute  in  which  it  is  noticed  that  a  commis- 
sion may  be  superseded  is  the  5  Geo.  2.  c.  80.  s.  24. 
which  enacts  that  if  the  petitioning  creditor  takes  more 
in  respect  of  his  debt  than  the  other  creditors,  the  com- 
mission shall  and  may  be  superseded.  See  I  V6L 
.  But  to  understand  this  subject  and  the  cases  upon  it»  it 
will  be  necessary  to  state  concisely  some  decisions  ac- 
cording to  their  dates. 
The  first  in-  The  first  instance  in  which  the  chancellor  granted  a 

iupereedea^.      supersedeas,  was  by  Lord  Keeper  North  in  the  case  of 

Backwell,  alderman  of  the  city  of  London ;  and  Lord 
Chancellor  Jefferies  afterwards  revoked  the  supersedeas 
and  revived  the  commission. 

.  Some  of  Alderman  Backweirs  creditors  having  upon 
a  petition  to  the  lord  keeper,  obtained  a  commission  of 
bankruptcy  against  him,  the  commissioners  sat  and  found 
him  a  bankrupt  and  made  an  assignment,  and  then  Al- 
derman Backwell  dies  in  Holland.  His  son  and  heir 
agrees  with  all  the  creditors,  who  had  petitioned  for  this 
commission,  and  thereupon  obtains  a  supersedeas;  after* 
wards  the  other  creditors  hearing  of  it,  they  petition  the 
lord  keeper  to  grant  a  procedendo^  because  a  commis- 
sion being  once  granted  and  an  assignment  made,  that 
was  a  trust  for  all  the  creditors  of  Alderman  Backwell^ 
that  should  come  in  within  the  four  months,  which  they 
intended  to  do,  and  insisted  that  the  commission  could 
not  be  regularly  discharged  till  after  the  four  months 
were  past ;  and  though  it  had  been  sometimes  done  in 
other  cases,  yet  that  was  where  the  creditors  might  have 
the  same  benefit  by  a  new  commission.  But  in  this  case 
the  bankrupt  being  dead,  if  this  commission  should  stand 
superseded  the  creditors  were  without  remedy ;  and  in- 
sisted this  was  a  fraud  and  contrivance,  betwixt  the  heir 
and  the  other  creditors  to  defeat  them  of  their  just  debts 
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and  ought  not  to  be  countenanced  in  equity,  and  that 
they  relied  upon  it,  that  they .  might  at  any  time  within 
the  four  months  have  come  in,  and  have  had  the  benefit 
of  this  commission,  otherwise  they  themselves  would 
have  petitioned  for  a  commission  against  him. 

But  the  lord  keeper  declared  that  in  any  case  where 
all  the  creditors  that  petitioned  for  a  commission  would 
afterwards  agree  to  have  it  discharged,  he  would  never 
scruple  to  discharge  that  commission,  and  in  that  case 
mentioned  how  inconvenient  it  would  be  to  revive  the  /  ' 
commission ;  for  Alderman  Backwell  had  traded  consi-* 
derably  since  such  time  as  the  commissioners  had  found 
bim  a  bankrupt,  and  that  all  the  composition  money  that 
his  son  had  paid  to  his  father's  creditors  must  be  refunded, 
and  that  many  other  inconveniences  would  ensue.  And 
that  he  had  all  along  determined  with  himself  not  to 
revoke  this  supersedeas^  but  had  deliberated  upon  it ;  that 
the  other  creditors  might  make  the  best  terms  they  could 
with  the  heir,  and  when  they  have  been  fairly  offered, 
if  they  stood  in  their  own  light,  they  must  blame  tbemi- 
selves  for  it;  and  declared  he  would  not  revoke  the 
supersedeas^  nor  grant  a  procedendo.  /Hdfirman  Back'* 
weWs  case,  1  Fern.  208.  1683. 

Afterwards  other  creditors  petitioned  the  Lord  Chan* 
cellor  Sir  George  Jefferies,  Baron  of  Wem,  to  take  oflF  the 
supersedeas,  and  to  renew  the  commission. 

Lord  Chancellor.  I  do  renew  the  commission ;  for  the 
agreement  of  the  persons  who  first  petitioned  for  the 
commission  cannot  prejudice  any  other  creditor  that  did 
or  might  come  in  and  contribute,  yea,  though  there 
jshould  be  but  one  such  creditor  for  the  petition;  for  the 
commission  is  expressly  in  behalf  of  themselves  and  all 
other  creditors.  And  the  commission  is  so  granted  and 
cannot  be  otherwise,  so  as  the  petitioners  for  the  com** 
mission  are  no  more  concerned  than  others,  or  any  other 
that  shall  come  in ;  and  the  statute  that  gives  continu*- 
jacrce  to  the  commission  when  the  bankrupt  dieth  maketh 
it  all  one  as  if  the  bankrupt  died  not ;  for  though  he 
be  dead  yet  as  to  this  purpose  he  is  still  living. 
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If  it  be  but  receiving  monej  for  coDthbution  as  ikej 
did  of  some  of  the  new  petitioners,  it  is  a  dealing  ifrithiB 
the  words  of  the  statute.  And  in  fine  he  granted  the 
commission.     2  Ch.  Ccu  142. 

This  case  is  unintelligible,  and  cannot  be  reconciled 
with  the  present  practice,  without  adverting  to  the  state 
of  the  bankrupt  law  at  that  time. 

Several  of  the  creditors  at  that  time  petitioned  for  a 
commission,  whose  debts  amounted  at  the  least  to  one 
hundred  pounds  or  upwards.  See  1  Vol.  905,  d^c.  Other 
creditors  might  come  and  pay  their  contribution,  that  is, 
join  in  the  expence  of  the  commission.  There  were  bo 
days  fixed  for  the  proof  of  debts  before  the  4  and  5  Ann. 
c.  17. 

And  it  appears  bj  the  form  of  a  notice  of  di^dcnd 
given  by  Serjeant  Goodinge,  p.  142.  that  the  other  credi- 
tors had  not  in  general  proved  their  debts  before  the  day 
upon  which  the  dividend  was  made. 

The  commissioners  in  that  case  give  notice  fliat  we  do 
intend  and  appoint  to  meet  for  making  the  said  dividend 
on  Friday  the  first  day  of  September,  next  ensuing  hj  teo 
of  the  dock  in  the  forenoon  of  the  same  day  at  the  Irisli 
Chamber  in  Guildhall,  London ;  and  such  creditors  as  do 
intend  to  come  into  the  said  commission  for  their  respec- 
tive debts,  are  to  take  care  to  pursue  the  directions  of 
the  said  statutes,  in  paying  iq  their  contribution  money 
according  to  our  former  order  in  this  affair,  lest  they  be 
excluded  the  dividend ;  and  they  are  also,  at  the  ^  same 
time  and  place,  to  come  prepared  to  make  due  proof  of 
their  respective  debts.     Dated  the  18th  of  August,  Ac. 

At  that  time  the  creditor  had  no  interest  in  proving 
before  a  dividend  except  to  prevent  a  supersedeas,  be- 
cause there  were  then  neither  a  choice  of  assignees,  nor 
a  certificate  to  sign. 

It  is  impossible  to  understand  the  bankrupt  law  with* 
out  attention  to  its  history  and  progress. 

But  since  this  case  the  chancellors  have  superseded 
commissions  in  all  cases,  where  they  have  thought  there 
has  been  any  error  or  irregularity  in  isuing  of  them. 
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Upon  the  application  of  the  bankrupt.  Lord  Hard- 
wicke  ordered  a  commission  to  be  superseded,  where  all 
the  creditors  who  had  proved  their  debts  were  Ailly  satis- 
fled.    Exparte  Crisp,  1  Atk.  183.  1744. 

Lord  Eldon  superseded  a  commission  after  the  first  ^^^^^^^ 
meeting  when  two  creditors  onlj  had  proved.    They  ex-  ^hcn  all  the 
pressed  their  consent,  but  the  commissioners  refused  to  bave  prorld* 
grant  the  usual  certificate  that  they  were  all  the  creditors  ^^  wtiiM. 
who  had  proved. 

The  objection  was  that  there  were  other  creditors  who 
intended  to  prove. 

But  the  chancellor  said  there  was  much  reason  in  the 
objection ;  but  it  bad  always  been  the  practice  to  super- 
sede the  commission  at  any  time  when  all  the  creditors 
who  had  proved  consented  to  it.  Exparte  Duckworth, 
16  Ve».  416. 

The  practice  in  such  cases  is  this: — the  bankrupt  pre*  How  a  com- 
sents  a  petition  stating  that  he  has  obtained  the  consent  il^TOned^df 
of  all  his  creditors,  who  have  proved,  that  his  commis- 
sion shall  be  superseded,  and  praying  that  it  may  be 
superseded. 

The  creditors  sign  their  consent,  and  the  commissioners 
after  examining  the  proceedings  certify  that  they  are  the 
only  creditors  who  have  proved  under  the  commission. 
For  that  certificate  the  three  commissionif^rs  are  allowed 
the  usual  fee  of  one  pound  each.  See  Christian's  In- 
structions, &c.  268. 

It  appears  that  Alderman  Backwell's  case  was  the  first 
in  which  the  chancellor  actually  superseded  a  commis- 
sion; because  it  was  afterwards  argued  before  Chief 
Justice  Holt,  and  the  court  of  King's  Bench,  that  it  could 
not  be  done,  because  it  had  never  been  done  before.  The 
court  gave  no  opinion.  Bennet  y.  Oantly^  1  Shotw.  200. 
3  W.  and  M. 

But  there  is  a  more  ancient  authority  upon  the  point, 
though  it  does  not  appear  that  the  declaration  of  the  law 
was  necessary. 

In  a  trial  at  bar  before  the  court  of  King's  Bench,  it 
was  resolved-** 
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wiien  a  new  jf  there  be  once  a  petition  m  writing,  my  lord  chancei- 

■opersedet  an    lor  may  grant  and  repeal  commissions  totiea  quoiteSy  and 
old  one.  need  not  a  new  petition  for  a  new  commission ;  but  may 

supersede  the  old  commission,  either  for  the  miscarriage 

of  the  commissioners,   or  in  case   of  death,  or  for  an? 

other  reason,  and  may  grant  a  new  commission,  and  the 

granting  of  a  new  commission  is  a  supersedeas  to  the  old 

one.     Hintons  case^  Freem.  270.  1680. 

Wben  the  Though  ail  the  creditors  who  have  proved  consent,  the 

aiid^wui  not^u-  chancellor  will  not  supersede  a  commission  till  the  bank- 

pencde.  rupt  has  surrendered.     Exparte  Jonea^  11  Fe«.  409. 

Or  he  will  not  supersede  the  commission  upon  such 
consent,  whilst  the  bankrupt  is  under  commitment  for 
not  having  answered  to  the  satiefaction  of  the  commis* 
sipners.     Exparte  Bean^  17  Ves.  48. 

But  the  chancellor  will  supersede  the  commission  be* 
fore  the  bankrupt  has  surrendered,  if  it  appears  that  he 
has  beeu  prevented  from  surrendering  by  ignorance, 
mistake  or  accident,  or  where  there  was  not  a  wilful  in- 
tention to  refuse  obedience  to  the  commission.  Ejrparie 
Lavender^  1  Jtose  36.  and  Exparie  HopkinSy  ibid.  2£^, 
1812. 

Lord  Hardwicke  states  that  under  such  circumstanc^i 
Lord  Macclesfield  in  more  instances  than  one  did  super- 
sede a  commis.sion  of  bankruptcy,  in  order  to  prevent  % 
prosecution  for  felony. 

And  Lord  Hardwicke  mentions  the  practice  with  ap- 
probation.    Exparie  IVood^  1  jitk.  222.  1751. 

Upon  a  petition  to  supersede  a  commission,  the  chan- 
cellor will  require  the  proceedings  to  be  produced. 
Cavcah.  '^^^  bankrupt  petitioned  Lord  Hardwicke  that  a  com- 

mission might  not  be  sealed  against  him,  because  he  was 
not  a  trader.  Lord  Hardwicke  said,  he  did  not  approve 
of  caveats  against  commissiouers,  and  he  hoped  that  that 
would  be  the  last  instance. . 

And  he  ordered  the  commission  to  issue,  and  that  the 
commissioners  should  proceed  in  it,  except  that  ihey 
should  not  issue  any  warrant  toseize  bis  effects  or  sum- 
mon him  to  surrender,  and   that  the  trading  should  he 
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tried  in  an    issue.      Exparte    Parsons^     1    Atk,    73. 
1746. 

But  after  a  commission  had  issued,  and  before  it  was  The  adjudica. 
opened,   the  bankrupt    petitioned  Lord  Eldon   that  it  |!;^;;,i J^^neri 
might  be  superseded,    upon   his  affidavit  that  he  had  reqnired. 
committed   no    act    of  bankruptcy,    that    he   did   not 
owe  the  petitioning  creditor   1001.,    and    that    he  was 
solvent. 

The  chancellor  refused  to  supersede  the  commission, 
or  to  direct  an  issue,  or  to  stay  any  proceeding ;  but  said 
if  they  were  dissatisfied  with  the  adjudication  of  the  com- 
missioners, they  might  immediately  present  a  petition  ; 
that  thecourt  was  always  open.  Exparte  Stokes^  7  Fes. 
405.  1802.  He  decided  the  same  in  Exparte  Hague^ 
1  Roae^  160.  1810.  and  in  Exparte  Lancheatery  17  Fes. 
512.  1811. 

But  after  the  adjudication  upon  the  petition  of  the  Advcrtjiement 
bankrupt  to  supersede  the  commission,  and  in  the  mean 
time  to  suspend  the  insertion  of  the  advertisement  in  the 
Gazette,  Lord  Eldon  thinking  there  was  no  act  of  bank- 
ruptcy proved  upon  the  proceedings,  suspended  the  ad- 
vertisement, and  ordered  another  affidavit  of  the  act  of 
bankruptcy  to  be  produced,  and  that  being  unsatisfactory 
he  ordered  the  commission  to  be  superseded.  Exparte 
Foster y  1  Bofiey  49.  1811. 

The  same  petition  was  presented  afterwards,  but  the 
creditors  there  consented  that  the  commission  should  be 
superseded.     Exparte  Proston^  1  Rose^  269.  1812. 

But  upon  a  petition  by  the  petitioning  creditor  and  Snpericdpd 
the  bankrupt,  that  the  commission  might  be  superseded  ^^jj'^',^  *f -J^"!  J[,^ 
before  the  commission  was  opened,  upon  an  affidavit  by  creditorscon- 
the  bankrupt  that  all  his  creditors  consented,  the  com- 
mission was  superseded.     Exparte  Trigwoody  March  17, 
1813. 

The  bankrupt  had  presented  a  petition  to  have  his  sopeneded 
commission  superseded,  he  had  also  brought  an  action  of  •^**'  oactnai. 
trover  against  the  assignees,   in  which  action   he  suc- 
ceeded.    He  presented  another  petition,  which  was  op- 
posed by  a  request  for  a  new  trial.     Lord  £ldon  ob- 
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eenredy  that  when  the  bankrupt  has  defeated  the  com* 
mission  by  an  action,  it  is  too  much  to  expect  that  thii 
court  shall  be  compelled  to  try  that  action  over  agais. 
The  commission  was  superseded  with  costs,  and  the 
costs  of  both  petitions.  EsparU  Dick^  1  Bo^  51. 
1811. 

When  a  commission  is  superseded  after  an  issue  to  try 
its  validity,  if  that  is  found  for  the  bankrupt,  the  peti- 
tioning creditor  will  be  directed  to  pay  all  the  costs  both 
at  law,  and  of  the  applications  io  tbe  chancellor.  Ex- 
parte  GuUton,  1  Jti.  169.  1753. 

Where  all  the  creditors  bad  released  the  bankrupt,  who 
petitioned  to  have  bis  commission  superseded,  Lord  Hard* 
wicke  refused  for  his  sake,  because  it  would  defeat  his 
certificate;  but  directed  that  he  should  stand  in  the  place 
of  the  assignees  to  get  in  the  remainder  of  tbe  debts 
or  giving  them  a  proper  indemnity.  Exparte  Leatyeriamdj 
1  Mk.  146. 175L 

Bullock,  who  bad  been  ^^nvicted  of  a  capital  fidony 
in  concealing  his  property  as  a  bankrupt,  petitioned  to 
have  his  commission  superseded,  because  the  act  of 
bankruptcy  was  proved  at  the  opening  by  a  creditor; 
but  Lord  Eldon  held  that  being  attainted  of  felony  he 
could  not  be  heard  in  a  court  of  law  or  justice.  ExpaTi$ 
BuUocky  14  Vea.  452,  The  question  bad  been  examined 
by  the  judges. 

The  commission  may  be  superseded  after  the  bank- 
rupt has  obtained  his  certificate,  upon  the  petiticm  of  a 
creditor ;  but  where  he  had  knowledge  of  the  commis- 
sion, and  the  chancellor  could  not  have  superseded  it 
without  a  trial  at  law  upon  the  suflSciency  of  the  act  of 
bankruptcy,  dec.  he  refused  to  supersede  it  after  the 
bankrupt  had  obtained  his  certificate.  Espofie  Moule^ 
14  Ves.  602.  1808. 

If  the  act  of  bankruptcy  was  committed  after  the  great 
seal  was  affixed,  and  if  the  commissioners  have  met 
and  qualified  by  taking  the  oath,  the  teste  of  the  com* 
mission  cannot  be  altered;  but  the  chancellor  upon 
petition  will  order  that  that  commission  diall  be  super- 
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seded,  and  that  a  new  one  shall  issue.  Exparte  Thwailee^ 
IS  Ve8.  326. 

The  executor  of  a  bankrnpt,  unless  the  commission  •n,e  property 
against  his  testator  has  been  superseded,  cannot  take,  out  J^'°  ,"?**'.'*' 
a  commission  of  bankrupt  for  a  debt  due  to  the  testator ;  mpt. 
for  such  debt  vested  in  his  assignees,  and  consequently 
the  executor  is  not  entitled  at  law  to  be  the  petitioning 
creditor. 

But  this  being  superseded  for  defect  of  form,  as  there 
was  no  doubt  as  to  the  act  of  bankruptcy,  Lord  Hard- 
wicke  allowed  the  costs  of  the  supersedeas  only,  but 
said  it  would  have  been  otherwise  if  the  act  of  bank- 
ruptcy had  not  been  fully  proved.  Ea^parte  Goodwin, 
1  Atk.  100.  1740. 

In  a  case  where  an  uncertificated  bankrupt  carried  on 
trade  for  four  years,  and  made  considerable  profit  and 
died; 

Lord  Camden  thought  as  this  was  done  by  the  assent 
of  the  creditors  under  the  commission,  that  the  subsequent 
creditors  had  a.  greater  equity  to  be  paid  by  the  admi- 
nifltrator,  and  decr^  that  the  subsequent  creditors 
should  be  preferred  to  the  commission  creditors,  out  of 
the  effects  possessed  by  the  administrator,  and  that  the 
surplus  should  be  paid  to  the  assig;nee8.  Troughton  r. 
Gittey,  Amb.  630.  1766. 

Lord  Eldon  has  expressed  great  doubts  respecting  (he 
law  of  that  case,  in  Exparte  Martin,  15  Fee.  114.  1808.   . 
In  which  he  held  that  a  joint  commission  after  a  sepa- 
rate commission  against  an  uncertificated  bankrupt  was 
void. 

Lord  Camden's  decision  might  be  founded  in  reason,  but 
it  appears  to  be  directly  contrary  to  the  provisions  of  the 
bankrupt  statutes. 

It  is  probable  when  an  uncertificated  bankrupt  dies 
possessed  of  property,  either  real  or  personal,  that  his 
assignees,  if  they  claim  it>  will  be  held  entitled  to  recover 
it  against  all  other  claimants. 

Lord  Eldon  wiil  not  supersede  a  commission  upon  the  Coarcjuew 
petition  of  the  bankrupt,  unless  there  are  affidavits  that  "^^^  ^"^ 
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the  bankrapt  has  joined  in  or  confirmed  all  the  codt^. 
ances  made  by  the  assignees.  Exparie  Milnery  Jug.  I> 
1812. 

Where  there  has  been  a  separate  commission  and  pro- 
ceedings under  it,  or  where  the  bankrupt  has  obtaine<: 
his  certificate,  and  there  is  afterwards  a  joint  commission 
which  the  chancellor  thinks  will  be  more  conducive  to 
the  general  interests  of  the  creditors,  to  protect  what  fas5 
been  done  under  the  first  commission,  and  at  the  same 
time  to  give  operation  to  the  joint  commission,  he  wil 
order  the  commission  and  proceedings  to  be  brought  into 
the  secretary  of  bankrupts'  office,  and  there  to  be  ioh 
pounded.  Exparte  Bowlandsfm^  in  the  matter  qfJncdL 
1  12o8e,416.  1813.  Exparte  Tobin,ibid.ASl.  I  Fes.  and 
Bea.  308. 

If  the  costs  of  superseding  a  commission  are  to  be  paid 
by  the  petitioning  creditor  and  the  solicitor,  the  person 
against  whom  the  commission  issued  may  proceed 
against  both  jointly,  or  each  separately.  Eifortt 
Bishop^  8  Ves.  383. 

The  chancellor  now  exercises  a  discretionary  jurisdi^ 
tion  with  respect  to  superseding  commissions,  as  be 
thinks  will  best  promote  the  justice  of  the  case,  and  apoa 
terms  and  conditions,  which  will  be  most  consistent  viA 
that  object.  So  upon  the  petition  of  the  party  against 
whom  there  is  a^commission,  he  frequently  supersedes  it 
upon  condition  that  he  shall  bring  no  action. 

If  the  bankrupt  is  under  a  commitment  for  not  answer- 
baakraVoode^  *°S  ^  ^'^  Satisfaction  of  the  commissioners,  the  chan- 
commitment,  cellor  will  hear  a  petition  from  him  to  supersede  tii« 
commission  upon  an  objection  to  the  proof  of  tradiss* 
Exparte  M^Gennia,  18  Ves.  289. 
The  cbenceUor  If  a  commissiou  is  clearly  the  commission  of  the  bank- 
rwriSSioiV'''*P*>  *"*  ^®  evidently  has  the  management  and  di^€^ 
it  is  th*  com.    tion  of  it,  the  court  will  not  hesitate  instantly  to  super- 

bankrapt.    *  "^^   *^      Exparte  Downee.    Exparte    Armeekrjy  ¥^ 

1  Rose,  398.  1813. 
A  prioriep*-        When  a  prior  separate  commission  is  superseded  to 

rate  eommn-         *  ^  - 

sioo  tupencded  V^^  effect  to  a  subsequent  joint  commission,  the  y^' 
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tioninff  creditor  must  have  his  costs  out  of  the  joint  »**'>«  <7P«"ce 

®  •'of  the  joint 

•state.  estate. 

It  is  no  objection  to  superseding  such  separate  com- 
mission, that  a  separate  creditor  with  a  large  debt  will 
be  precluded  from  voting  in  the  choice  of  assignees. 
Exparte  Pachehr,  2  Hose,  26.  1814. 

A  creditor,  who  has  proved,  is  not  precluded  from  ap-  a  creditor 
plying  to  the  great  seal  to  have  the  commission  super-  ^**®  Hm  prored 

'^  •'     °  °  '^        may  petition  to 

seded,  if  the  application  is  bond  JidCy  and  made  soon  soperBede. 
after  the  discovery  of  the  invalidity  of  the  commission. 
2  Rose^  33. 

If  the  bankrupt  gives  the  petitioner  any  security  for  A  contract  not 
his  debt,  provided  he  does  not  oppose  his  petition  for  a  petiUoT  to^in- 
supersedeas  of  the  commission,  the  courts  of  Ikw  will  p^r*c69  ftau- 
declare  it  void,  and  stop  all  proceedings  upon  it,  as  where 
judgment  and  execution  followed  a  warrant  of  attorney. 

The  court  of  Common  Pleas  set  the  whole  aside,  as 
having  been  obtained  by  fraud  and  duress  upon  the  bank- 
rupt. Thomas  v.  Rhodes,  3  Taunt.  478. 

It  is  clearly  a  fraud  upon  the  rest  of  the  creditors. 

Such  a  contract  would  be  clearly  void  with  every 
creditor. 

The  chancellor  will  not  order  separate  commissions  Separate  com. 
against  two  partners  to  be  superseded  till  they  are  declared  "^[be^uMr! 
bankrupts  under  a  joint  commission.  ^eded  till  a 

But  he  will  order  the  witness  to   attend  to  prove  the  ,"0"  irpr^eed- 
acts  of   bankruptcy   under  the  joint  commission,   whoed'**. 
proved  them  under  the  separate  commission,   and  if  he 
does  not  attend  will  make  him  pay  the   costs  for  not  at- 
tending.    Exparte  Oardner,  I  Fen.  and  Bea.  74. 

If  he  persevered  to  refuse  he  would  no  doubt  commit 
bim  for  a  contempt. 

Upon  an  application  to  supersede  a  commission,  be- 
cause it  was  not  sued  out  by  a  solicitor  of  the  court  of 
Chancery,  Lord  Eldon  declared,  that  that  was  not  ne- 
cessary, and  he  thought  it  was  not  necessary  that  a  com- 
mission should  be  sued  out  either  by  an  attorney  or  solici- 
^r;  he  had  been  told  so  by  Mr.  Woodcock,  secretary^ 
Smith  re  Tweddie,  August  18,   1815. 
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noi'l^dudea        "  *  creditor,  thinkiiig  a  oammiMioii  to  be  iUegml,  dec 
from  petition,    not  prove  his  debt  under  it,  but  declares  that  he  mi 
MdcA  'commit.  Petition  to  have  it  superseded  unless  his  debt  were  paii 
■ioB,  bccanie    or  secured  to  him,  this  is  not  sach  a  tampering  with  tk 
opoiTa 'security  baokmpt  and  his  friends  as  will  preclude  his  peCitioQ 
Ibr  hit  debt,      f^^jj^  being  heard  to  have  it  superseded,  because  it  vas 
concerted,  or  there  was  not  a  sufficieiii  petitioning  credi- 
tor's debt,  or  a  trading  by  the  parl^ 

A  bankrupt  cannot  petition  to  have  a  commiaston  su- 
perseded which  has  issued  against  him,  whether  joint  or 
separate,  till  he  has  surrendered  to  it  Exparie  RoberU. 
I  Mad.  72. 

A  separate  conunission  will  not  be  superseded  in  ci»* 
sequence  of  a  subsequent  joint  commission,  anleas  it  ap- 
pears that  the  joint  commission  is  a  valid  comfliissioa. 
ExpaHe  Wells,  I  Mad.  72. 

A  petition  to  supersede  a  second  eommissioo,  because 
the  party  was  an  uncertiilcated  bankrupt,  must  be  serred 
upon  the  assignees  under  the  irst  commisBion.  ExparU 
Irvine,  1  Mad.  74. 

Upon  a  petition  b  j  a  bankrupt  to  supoaede  hia  earn- 
mission,  upon  an  affidavit,  which  dearly  shewed  the  con- 
mission  was  invalid,  the  vice-chancellor  ordered  it  to  lie 
superseded  with  costs,  though  the  petitioning  creditor  wss 
desirous  of  an  issue  or  an  action  to  try  the  Talidi^  of 
the  commission,  thinking  it  would  be  vexations  to  grant 
either  in  a  clear  case.    Exparte  GalUmore,  I  Mad.  €7. 

Upon  a  petition  by  a  bankrupt  to  supersede  his  com- 
mission, upon  his  affidavit  that  he  has  not  committed  as 
act  of  bankruptcy  to  the  best  of  bis  knowledge  and  belief, 
the  court  will  look  into  the  proceedings,  and  if  it  finds  no 
act  of  bankruptcy  stated,  it  will  supersede  the  commit- 
sion,  otherwise  it  will  grant  an  issue.  Exparte  Vypond, 
I  Mad.  624. 


(     ^99    ) 
dfi  Geo.  3.  c.  102.     1813. 
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ENGLAND. 

It  may  be  proper  to  ^  ve  a  short  a(KH>uiit  of  this  statute 
as  far  as  it  is  connected  with  the  bankrupt  statutes. 

The  object  of  this  statute  is  to  relieve  every  person  from 
imprisonment,  who  ^ves  up  all  his  property,  except  his 
wearing  apparel,  bedding,  working  tools,  implements, 
and  other  small  necessaries^  not  exceeding  in  the  whole 
the  value  of  twenty  pounds. 

It  enacts  that  every  person,  who  has  been  a  prisoner 
for  debt  during  the  space  of  three  calendar  months  or 
more,  may  petition  the  court  erected  for  the  purpose  to 
be  discharged,  upon  giving  up  ail  his  property,  of  every 
kind,  except  as  stated. 

The  court  shall  appoint  an  assignee  to  whom  all  the 
insolvent's  property  shall  be  conveyed.  He  shall  sell  it» 
and  the  produce  shall  be  divided  among  the  "creditors. 

Besides  that,  the  debtor  shall  enter  into  an  express  en- 
gagement that  he  will  pay  so  much  of  his  just  debts  and 
demands  of  his  creditors,  as  shall  not  be  paid  out  of  the 
estate  and  effects  conveyed  to  the  assignees,  and  a  judg- 
ment  shall  thereupon  be  entered  in  the  court  against  the 
prisoner  in  pursuance  of  such  agreement ;  which  judg* 
ment  may  be  executed  against  the  future  estate  and 
effects  of  such  prisoner,  and  shall  bind  his  assets  in  the 
hands  of  his  heirs,  executors  and  administrators,  for  the 
AiU  amount  of  the  debts  and  demands  of  his  creditors 
remaining  unsatisfied. 

If  the  prisoner  acts  fairly  and  honestly,  then  he  will 
be  discharged  from  prison,  and  his  person  will  be  pro* 
tected  from  arrest  for  all  the  debts  specified  in  the  scbe'» 
dole  annexed  to  his  petition. 

The  statute  contains  a  great  many  regulations,  lybich 
it  is  not  necessary  for  me  to  enumerate. 

It  is  not  stated  how  this  act  shall  operate  upon  the  How  it  aSeotf 
bankrupt  statutes,  except  only  that  an  unoertifioated  ^''^'^P^f' 

VOL.   II.  M  M 
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bankrupt,  who  is  in  prifon  for  a  debt  which  might  hare 
been  proved  under  his  commission,  shall  not  be  dis- 
charged by  thisacty  unless  he  has  been  detained  in  ffisosk 
five  years.     Sec.  38. 

A  creditor  must  also  have  a  dividend  upon  an  annuity, 
as  if  the  prisoner  had  become  bankrupt. 

These  are  the  only  two  instances  in  which  bankruptcy 
is  mentioned. 

A  trader  then,  who  has  been  in  prison  three  months. 
may  no  doubt  petition  to  be  discharged  under  this  sta- 
tute ;  but  there  is  nothing  to  preclude  any  of  his  creditors, 
who  have  a  sufficient  debt  or  debts,  to  sue  out  a  conmiis- 
sion  at  any  stage  of  the  proceeding. 

Such  cases  will  probably  soon  occur,  and  seyeral  ques- 
tions of  law  will  arise  upon  them,  which  it  will  not  be 
necessary  for  me  to  discuss  at  present 

The  53  Geo.  3.  c.  23.  gives  greater  powers  to  the  court 
And  by  the  56  Geo.  3.  c.  102.  it  is  enacted  that  no 
prisoner  shall  be  discharged,  who  has  been  guilty  of 
gross  injustice  to  any  creditor  or  to  all  the  creditors, 
unless  all  his  creditors  shall  consent  to  his  discharge, 
until  he  has  lain  in  prison  five  years  from  the  time  of 
his  application  to  be  discharged. 


The  insolvent  debtor's  act  has  been  universally  repro- 
bated as  being  ruinous  to  trade  and  public  credit. 

A  gentleman  of  my  acquaintance,  residing  in  an  agri- 
cultui^l  country,  assured  me  that  it  had  greatly  increased 
the  late  distresses  of  farmers  and  land  owners,  and  be 
thus  explained  it  by  what  had  happened  to  himself  :— 

^*  You  know  that  1  am  a  man  of  considerable  property, 
and  as  I  live  greatly  within  my  income,  I  have  always 
money  at  command  ;  and  my  fortune  having  been  a^ 
quired  by  agriculture,  I  have  ever  been  ready  to  assist 
any  farmer  in  my  neighbourhood  who  was  under  a  tm- 
porary  difficulty ;  and  I  have  frequently  accommodated 
my  neighbours  with  sums  from  ten  pounds  to  one  thousand. 

**  But  lately,  in  two  instances  for  considerable  loans,  I 
have  been  shewn  a  receipt  in  full  by  a  discharge  under 
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the  insolvent  debtor's  act:  so  that  when  any  neigbbour 
now  applies  to  me,  I  expect  he  is  making  up  a  purse, 
with  a  design  to  take  advantage  of  the  statute^  and  that 
I  shall  lose  both  my  money  and  be  laughed  at.  It  is 
thus  that  all  confidence  is  destroyed,  and  the  distress  of 
the  country  is  extremely  augmented." 

Farmers  and  many  others  who  are  liberated  by  this 
statute  are  not  subject  to  the  bankrupt  law,  and  we  never 
hear  that  any  dividend  is  made  by  the  assignee  of  an  in* 
solvent  debtor. 

I  have  therefore  thought  that  it  would  be  a  great  im- 
provement of  the  law  of  insolvency,  if  at  the  end  of  im- 
prisonment for  three  months  or  perhaps  two  months, 
every  one,  though  not  a  trader,  should  be  subject  to  a 
commission  of  bankruptcy,  and  to  all  the  bankrupt  law. 
There  are  as  few  frauds  practised  under  the  bankrupt 
law  as  under  any  part  of  our  system  of  jurisprudence. 

It  is  well  known  to  the  chancellor,  the  judges,  and  the 
profession,  and  under  that  law  the  creditors  have  a  chance 
of  recovering  something  back,  and  by  the  assistance  of 
the  chancellor  and  the  commissioners,  they  can  ascer- 
tain the  occasion  of  the  loss  of  the  remainder. 

If  the  creditors  did  not  think  it  worth  while  to  sue  out 
a  commission  within  the  next  two  or  three  months,  then 
the  insolvent  debtor  might  petition  to  be  discharged  ac«* 
cording  to  the  provisions  of  this  statute. 

Or  it  might  be  reduced  to  the  following  simple  plan  ; 
riz.  that  where  any  one  is  arrested  and  lies  in  prison  for 
any  debt  for  two  months,  a  commission  of  bankrupt 
might  be  issued  and  prosecuted  against  him  according 
to  the  present  bankrupt  law,  though  he  were  not  a  trader, 
and  if  no  such  commission  were  sued  out  against  him 
within  the  two  following  months,  then,  that  the  debtor 
should  have  the  benefit  of  this  statute. 

This  would  produce  very  little  alteration  in  the  bank- 
rupt law,  or  in  the  regulations  of  this  act  of  parliament. 
I  am  induced  to  make  this  suggestion,  because  I  am 
convinced  that  it  is  not  only  the  opinion  of  tradesmen, 
but  of  all  other  classes  in  life,  that  this  statute  most  un^ 
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merctfuUy'plACtB  the  debtor  in  a  state  of  ittdep^denot 
of  his  creditor,  and  eaablea  him  to  treat  him  wilb 
lence  and  defiance^ 


General  Or dbr,  Wednesday,  June  llth»  IftH. 

Lord  Chancellor .-F— It  is  ordered,  that  from  and  aflcf 
Monday,  the  16th  day  of  June  next,  no  petition  stmck  ont 
of  the  Vice-Chancellor'a  jMiper  of  petitions,  on  accoont  of 
non«attendence,  be  restored  to  it  without  an  order  being 
made  by  his  Honour  the  Vice-Chaucellor  upon  peti- 
tion for  that  purpose,  or  be  placed  in  the  Lord  Chaaoel- 
loi*s  paper,  except  by  order  made  upon  petition.  EUom  C 


General  Order,  July  25tfa,  1817. 
Lord  Ckancellor.-^l  do  hereby  order,  that  from  and 
after  the  first  day  of  September  next,  upon  all  applica- 
tions for  commissions  of  bankruptcy,  requesting  that  the 
commission  may  be  directed  to  persons  named^  the  so- 
Bcitors  in  delivering  to  my  secretary  of  bankrapts  the 
names  of  the  commissioners  to  b^  insetted  in  the  com* 
mission,  do,  at  the  same  time  certify,  that,  according  to 
the  best  of  their  knowledge  and  belief,  none  of  the  said 
persons,  intended  to  be  commissioners,  or  a  oobemuss- 
oner,  are  or  is  in  any  manner  creditors  or  a  creditor  of 
the  intended  bankrupt.     Eldon  C. 

A  creditor  mnrt  Where  ODC  of  the  commissioners  was  a  creditor  of  the 
not  be  a  eon-  bankrupt,  Lord  EUdon  decided,  that  unless  he  would  re- 
MiMioner.        j^^^  j^.^  j^j^^^  ^^  ought  not  to  coutluue  to  act,  and  he 

must  give  an  undertaking  to  that  effect.  Exparie  Frosaeft 
in  re  Brawn,  2  Rose  370.     1816. 

But  in  a  case  where  one  partner  was  the  petitioning 
creditor,  another  an  acting  commissioner,  another  soli- 
citor to  the  commission,  and  the  remaining  one  the  sole 
assignee;  and  where  the  commissioners  had  admitted  the 
joint  creditors  to  prove  without  any  order  under  the 
separate  commission.  Lord  Eldon  superseded  the  coin- 
mission  with  costs  to  be  paid  by  the  petitioning  creditor. 
Exparte  Story y  1  Buck.  70.  1817. 

In  consequence  of  this  case  the  preceding  General  0^ 
der  was  made. 


{    sss    )  *»« 
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Sec  1  ^[^H^K^^S  divers  persoBs  actually  exercising 
the  trade  of  merchandize,  in  gross  or  b  j  retail, 
seeking  their  living  by  buying  and  selling,  as  also  seri* 
yeners,  sales-masters,  bankers,  brokers,  and  factors,as  well 
natural  born  subjects  as  denizens  and  aliens,  do  frequently 
abscond,  and  keep  their  houses,  or  otherwise  seek  to 
evade  the  payment  of  their  just  debts,  not  so  much  by 
reason  of  actual  losses  or  unavoidable  misfortuneci,  as  to 
the  intent  to  defraud  their  creditors,  and  oftentimes  make 
conveyances  of  their  estates  and  effects,  and  execute 
bonds  and  other  securities  to  some,  in  prejudice  to  others 
of  their  creditors :  and  whereas  many  well*disposed  per- 
sons, by  the  casualties  to  which  trade  is  liable,  are  fre- 
quently laid  under  grievous  hardships  by  the  obduracy 
of  one  or  more  creditor  or  creditors,  and  are  thereby  pre-  ' 
tented  from  doing  that  equal  justice  to  their  creditors  in 
general,  which  they  are  willing  to  do;  for  reknedy 
whereof,  be  it  enacted  by  the  King's  most  excellent  mu- 
jesty,  by  and  with  the  advice  and  consent  of  the  lords 
spiritual  and  temporal,  and  commons,  in  this  present 
parlianient  assembled,  and  by  the  authority  of  the  same, 
that  from  and  after  the  twenty-fourth  day  of  June,  in 
the  year  of  our  Lord,  one  thousand  seven  hundred  and 
•eventy-two,  every  person  and  persons  using,  or  that  i^erclmnta  ia 
shall  ule  the  trade  of  merchandize  in  gross  or  retail,  or  f^^ng^hjhaj. 
■Peking  his,  her,  or  their  living,  by  buying  and  selling,  j"?  »nj  selling 
or  dealing  in  exchange^  or  acting  as  scrivener,  sales-  •cri^euera,  ke 
master,  banker,  broker,  or  factor,  as  well  natural  born  S"y«ct».^cn»- 

-  .       '  '  '  '  MBi,  or  aliens, 

subjects,  as  denizens  and  aliens,  who  shall  a69com£  or  who  abscond  or 
depart  from  this  realm,  or  begin  to  keep  his,  her,  or  their  *eu^Vrom  crc- 
house  or  houses,  or  otherwise  absent  him  or  himself,  so  diton 
that  his,  her,  or  tbeir  creditor  or  creditors  cannot  have 
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ttke  Mnetiitrj  acces^  to  hiiiiy  her,  or  them,  to  take  saactaary ;  or  siiSer 
willingly,  or  himselfy  OF  hersdf,  willinglj  to  be  arrested,  wifbont  asj 
without  caate.  just  Of  lawful  cause,  or  good  consideration  or  purpose, 

or  shall  suffer  him  or  herself,  or  themselves  to  be  oot- 
ontiawry  or  lawed,  or  shall  yield  himself,  herself,  or  themselves,  to 
procure  armi.'  P'^'son ;  or  willingly    or    fraudulently  procure  him   or 

herself,  or  themselves  to  be  arrested,  or  his,  her,  or  their 
•eqaettrfttion,  goods,  money,  or  chattels,  to  be  attached  or  sequestered, 
or  otucbm;  ^^  taken  in  execution,  or  depart  from  his,  her,  or  their 
in^  ^^  '  dwelling  house :  or  make,  or  cause  to  be  made,  any 
wnrermnce  to  fra«*dulent  grant  or  conveyance  on  his,  her,  or  their 
defeat  or  delay  lands,  tenements,  goods,  or  chattels,  to  the   intent,  or 

whereby  his,  her,  or  their  creditors  shall  or  may  be  de- 
feated or  delayed,  from  the  recovery  of  his,  her,  or  their 
just  and  true  debts;     or   shall  by  himself,  herself,  or 
themselves,  or  by  the  means  of  others,   by  his,   or  their 
obtain  protee-   Procurement,  obtain  any  protection  or  protections,  other 
tion  except  by  than  such  person  or  persons  as  shall  be  lawfully  protect* 
pnTi  ege.         ^  ^^  ^^^  privilege  of  parliament,  or  shall  prefer  or  ex- 
hibit unto  his  Majesty,   his   heirs  or  successors,  or  unio 
VM1  ^^7  of  the  king's  courts,  any  petition  or  petitions,  UIl  or 

petition  or  bill 

to  compel  ae-  biUs,  agaiust  his,  her,  or  their  creditor  or  creditors,  or 
**^tim'****  any  of  them,  thereby  desiring  or  endeavouring  to  compel 
or  enforce  them  or  any  of  them,  to  accept  less  than  his, 
lier,  or  their  just  and  principal  debts,  or  to  procure  time, 
or  longer  days  of  payment,  than  was  given  at  the  time 
of  their  original  contracts ;  or  being  arrested  for  debt, 
imprisonment    shall  after  his,  or  her  arrest,  lie  in  prison  two  months  or 

lor  debt,  e>oip«  mQ^e  upon  that  or  any  other  arrest  or  detention  in  pri- 
on debt  of  ^ooi.         *,,  ,.  .■-..  «.         , 

son  for  debt ;  or,  being  arrested  for  the  sum  of  one  hun- 
dred pounds  or  more,  of  just  debt  or  debts,  shall  at  any 
^     time  after  such  arrest,  escape  out  of  prison  ;  and  everr 

pririle^  not  ,,.  ,^,.  ,\*m  i_« 

ntiffyiog  jiist  trader  having  privilege  of  parliament  who  shall  neglect 
fn  two^mSnihi  ^^  make  satisfaction  of  any  just  debt  to  the  amount  of 
after  process  one  hundred  pounds  or  more,  within  two  months  t^fr 
rnp"  and  from  ^^^^<^  ^f  l^g^t  process  of  such  debt,  shall  be  deemed 
first  arrest.  and  adjudged  bankrupts ;  and  in  the  case  of  arrests,  ly- 
ing in  prison  for  such  debt  or  debts,  shall  be  deemed 
bankrupt  from  the  time  of  his,  her,  or  their  first  arrest 
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Sec.  2. 

This  section  provides,  like  the  5  Geo.  2.  c,  30.  «.  40. 
that  no  farmer,  grazier,  or  drover  of  cattle,  as  such  only 
shall  be  a  bankrupt.  / 

It  unnecessarily  adds  they  may  be  bankrupts,  if  they 
act  in  any  other  character  subject  to  the  bankrupt  laws. 


Sec,  3. 

This  incorporates  four  important  sections  of  the  Eng- 
lish bankrupt  law ;  viz.  1st  the  13  ELiz.  c.  7.  s.  S.  by  which 
commissioners  are  appointed,  with  authority  to  sell  by 
indenture  enrolled  the  bankrupt's  lands,  and  to  sell  his 
goods,  and  make  a  dividend  amongst  the  creditors. 

It  seems  to  be  verbatim  the  same,  except  that  copy 
and  customary  held  lands  are  omitted,  and  all  covenants 
of  renewal  of  freehold  are  inserted. 

2d.  The  power  of  commissioners  to  convey  the  bank- 
rupt's estates  in  tail — verbatim  the  same  as  21  Jac,  1. 
c.  19.  s.  12. — ^the  time  of  inrolling  the  deed  within  six 
months  being  omitted. 

3d.  That  all  debts  shall  be  paid  equally,  and  that  every 
judgment  unexecuted,  and  specialty  shall  be  admitted 
only  for  the  debt  really  due. 

This  is  copied  verbatim  from  31  Jac.  1.  c.  19.  ^.  9. 

4th.  The  commissioners  may  redeem  all  conditional 
estates.    The  same  as  21  Jac.  I.e.  19.  s.  13. 

The  two  next  sections  are  peculiar  to  Ireland,  I  sbaU 
therefore  give  them  at  length. 


Sec.  4. 

Provided  that  no  creditor  or  creditors  of  any 
scrivener,  sales-master,  banker,  broker,  factor,  dealer  in 
exchange  or  merchandize,  within  the  description  of  this 
act,  though  for  a  valuable  consideration^  who  shall  sue 
execution  upon  any  judgment  obtained  by  default,  con- 
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fessioiiy  or  nil  dicity  shall  avail  him,  her,  or  tbem^hei 
of  such  execution,  to  the  prejudice  of  other  &ir  creditors; 
but  the  persoQ  suing  out  the  same,  shall  be  paid  rateabh 
only  with  other  creditors. 


Sec.  5. 

Provided  always.  That  nothing  herein  contained 
shall  extend  to  any  security  or  securities  by  judgment, 
obtained  before  the  bankrupt  shall  become  scrivener, 
sales-master,  banker,  broker,  factor,  dealer  in  exchange, 
or  merchandize ;  but  all  debts  so  secured,  shall  have  the 
same  force  and  effect,  priority,  and  preference,  as  if  thif 
act  had  not  been  named. 


Sec.  6. 

All  purchasers  of  a  bankrupt's  goods  and  lands  for 
a  good  and  valuable  consideration,  not  to  be  impeached 
unless,  the  commission  is  sued  out  within  five  vean 
after  the  act  of  bankruptcy. — See  21  Jac.  c  9.  9.  \\.  and 
case^  upon  it,  verbatim  the  same. 


Dec.  /  • 

Verbatim  the  same  as  1  Jac.  I.e.  16.  «.  6.  Convej- 
ance  of  lands,  goods,  or  debts  by  a  bankrupt,  without 
valuable  consideration,  except  upon  the  marriiige  of 
children  void. 


dec.  8» 

Verbatim  the  same  as  18  Eliz.  c.  7.  #.  1 1.  except  tkit 
after  lands  the  words  free  or  c&py  are  omitted. 

After-acquired  property  by  a  bankrupt  to  be  diibibiit- 
ed  under  his  commission. 


Sections  5  to  13. 

Sec.  9* 

Verbatim  the  same  as  21  Jac  c,  19.  8.  II.  ex- 
cept that  the  preamble  to  the  English  section  is  omitted, 
and  the  words  (such  goods  excepted  as  shall  be  in  the 
custody  of  such  bankrupt  by  assignment  or  factorage) 
are  inserted.  Goods  in  the  p6ssession  of  the  bankrupt  as 
reputed  ovmer  may  be  conveyed  by  the  commissioners 
to  the  assignees. 

Sec.  10. 

This  is  verbatim  the  same  as  5  Oeo,  2.  c,  SO.  «.  23.  ' 
The  creditor,  who  petitions  for  a  commission  shall 
make  an  affidavit  before  a  master  in  chancery  that  his 
debt  is  1001.  or  upwards,  two  creditors  1501.  three  or 
more  3001. ;  and  shall  give  a  bond  to  the  Lord  Chancel* 
lor  that  they  will  prove  the  party  a  bankrupt. 


Sec.  11. 

The  same  verbatim  as  6  Oeo.  2.  c.  34.  «.  24. 

If  this  petitioning  creditor  compromises  his  debt, .  the 
commission  shall  be  superseded,  he  shall  forfeit  his  debt, 
and  it  shall  be  an  act  of  bankruptcy. 


Sec.  19. 

The  same  verbatim  as  5  Geo.  2.  c.  80.  «.  25. 

The  petitioning  crediter  shall  sue  out  the  commission 
at  his  own  costs,  but  he  shall  be  reimbursed  by  the  first 
money  the  assignees  receive. 


*S7 


i^CC.  1  v'. 

The  same  verbatim  as  the  enacting  clauses  of  the 
7  Geo.  1.  c.  31.  9.  1.  and  the  6  Geo.  2.  c.  80.  e.  22. 
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Creditors  shall  be  permitted  to  prove  debts  payable  ai 
a  future  daj,  a  discount  being  deducted  from  the  dirr 
dend,  and  thej  may  sue  out  a  commission. 


The  same  verbatim  as  5   Geo.  3.  c.  SO.  s.  42. 

The  commissioners  shall  take  no  more  than  SOs.  for 
each  meeting,  and  shall  eat  and  drink  at  their  own  ei- 
pence. 


Sec.  15. 

The  same  •  verbatim  as  5  Geo,  2.  c.  30.  s,  A^ 
and  44. 

Commissioners  shall  take  an  oath  before  they  act 
They  shall  keep  a  memorial  of  the  oath. 


Sec.  16. 

The  same  verbatim  as  5  Geo.  2.  c.  30.  «.  45.  and 
46.  By  the  death  of  the  king  the  commission  is  not  to 
abate. 

Upon  the  death  of  the  commissioners,  or  for  other 
cause,  the  chancellor  shall  renew  the  commission  for 
half  fees.  Bills  of  fees  shall  be  taxed  by  a  master  Id 
chancery,  who  shall  receive  10s. 


Sec.  17. 

The  same  verbatim  as  1  Jac.  c.  15.  «.  17. 

The  commission  shall  proceed  if  the  bankrupt  sball 
die  after  the  commissioners  have  dealt  in  the  commis- 
sion. 


Sections  14  to  22.  589 


Sec.  18. 


The  same  verbatim  as  5  Geo»  2.  c.  30.  8.  26. 
Dublin  Gazette,  &c.  being  used  for  London  Ga- 
zette. * 

The  commissioners  shall  appoint  a  meeting  for  the 
choice  of  assignees,  to  whom  they  shall  assign  the  bank* 
rupf  s  estate  and  effects. 


Sec.  19. 

The  same  verbatim  as  5  Geo,  2.  c.  27. 
No  creditor  shall  vote    in  the  choice  of  assignees, 
whose  debt  does  not  amount  to  10/. 


Sec.  20. 

The  same  verbatim  as  5  Geo.  2.  c.  80.  a.  30. 
The  commissioners   may  appoint  a  provisional  as^ 


signee, 


Sec.  21. 

The  same  in  effect  as  1  Jac.  1.  c.  lb.  a.  13. 
The  assignee  or  assigeees  shall  have  power  to  recover 
the  bankrupt's  debts  and  estates. 


Sec.  22. 


The  same  verbatim  dcR  1  Jac.  c.  16.  9.  14. 
No  debtor  who  pays  a  bankrupt  without  a  knowledge 
of  the  act  of  bankruptcy  shall  be  obliged  to  pay  again. 
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The  game  verbatim  as  5  Geo.  8.  e.  S0.«.  31. 
The  chancellor  may  remoTe  the  assiguees,  and  order 
new  assignees,  and  maj  vacate  assignments. 


Sec.  24. 

The  same  verbatim  as  5  Geo,  2.  c.  SO.  «.  1 . 

The  bankrupt  after  notice  shall  surrender  himself  to 
the  commissioners  at  a  meeting  within  forty-two  days, 
and  shall  make  a  full  disclosure  of  his  estate  and  eifects, 
and  diall  be  guilty  of  a  capital  felony  if  be  conceals  pro- 
perty to  the  amount  of  801. 


Sec.  95. 

The  same  verbatim  as  5  Oeo.  8.  c.  SO.  •.  8. 

Except  by  this  section  there  must  be  ten  days  notice 
in  the  Dublin  Gazette   of  the  first  meeting. 

The  commissioners  shall  appoint  not  less  than  three 
meetings  for  the  bankrupt  to  surrender,  and  the  last  on 
the  forty-second  day. 


Sec.  96. 

The  same  verbatim  as  6  €ho*  8.  c.  90.  «•  8« 
The  chancellor  may  enlarge  the  time  for  the  bank- 
rupt's surrender  not  exoeeding  fifty  days. 


Sec.  27. 

The  same  verbatim  as  5  Oeo.  8.  e,  80.  e.  4. 
The  bankrupt  is  to  give  up  to  his  assignees 
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all  his  books  of  account  not  seized  by.  the  messenger,  and 
tbe  bankrupt  is  required  to  attend  and  assist  his  assig- 
nees upon  every  reasonable  notice  in  writing. 


Sec.  28. 

The  same  verbatim  as  &  Geo.  S.  c.  3.  s.  5. 
The  bankrupt  shall  be  free  fh>m  arrest  in  coming  to  sur* 
render  for  and  during  the  said  fortj-two  days,  or  such 
farther  time  as  shall  be  allowed  for  that  purpose. 


Sec.  99. 

The^same  verbatim  as  6  Geo.  2.  c.  20.  e.  6. 
If  the  bankrupt  is  in  custody,  how  the  commissioners 
are  to  take  his  examination. 


Sec.  30. 

The  same  verbatim  as  5  Geo.  2.  c.  30.  «.  14. 

Upon  the  certificate  of  the  commissioners  the  bank« 
rupt  may  be  apprehended  by  the  warrant  of  any  judge 
or  justice  of  the  peace. 


Sec.  SI. 

The  same  verbatim  as  6  Geo.  2.  c.  30.  e.  15. 

If  the  person  apprehended  shall  within  the  timeallowed 
submit  to  be  examined  and  conform,  he  shall  have  the 
same  benefit  as  if  he  had  voluntarily  surrendered. 


Sec.  39. 

This  is  verbatim  the  same  as  5  Geo,  1.  e.  24*  e.  6.  thr 
expired  English  statute. 


MQ  Irish  Stat.  1 1  &  IS  Geo.  3.  c.  8.  1789. 

That  the  commissioners  by  their  warrant  maj  bru^ 
persons  before  them  to  be  examined,  toaching  of  any  &r: 
or  acts  of  bankruptcy ;  and  these  words  are  added,  ^  c 
qf  the  goodSy  chattels^  wares^  merchandizes,  estate^  o' 
estates  of*  any  such  person,*^ 

By  these  words  the  commissioners  have  all  the  power 
of  the  1  Jac,  c.  15.  s.  10. 

The  words  in  the  expired  English  statute  (that  do 
person  shall  be  obliged  to  travel  above  80  miles  to  be 
examined,)  are  omitted. 

The  composer  of  the  Irish  statute  has  wisely  adopted 
that  section  in  the  expired  English  statutes.  Wfaj  it 
was  not  continued  in  England  is  quite  unaccountable. 


Sec.  33. 

The  sair.o  as  the  first  part  of  1  Jac.  c,  15.  «.  11. 
The  witirvy.  s  shall  be  allowed  their  costs  out  of  the 
bankrupt's  esta!<\ 


Sec.  34. 


The  same  verbatim  as  the  6  Geo.  2.  c.  30.  .*•  16. 

Except  the  wife  of  the  bankrupt  may  be,  as  in  the  be* 
ginning  of  the  section,  examined  like '  the  bankrupt. 
This  introduces  the  21  Jac.  c.  19.  «.  26. 


Sec.  55. 

The  feame  verbatim  as  6  Geo.  2.  c.  30.  s.  17. 

The  commissioners  shall  specify  the  question  in  their 
commitment. 


Sections  33  to  39.  -^^^ 

Sec.  96. 

The  same  as  5  Geo,  2.  c.  80.  8.  18.  except  in  the 
English  statute  if  the  party  committed  shall  bring  any 
habeas  corpus^  is  changed  into,  if  the  party  committed 
shall  make  any  application  to  any  court  or  judge.  And 
the  forfeiture  by  the  gaoler  is  3001.  instead  of  5001.  in  the 

English  statute. 

The  court  or  judge  shall  recommit  the  party  for  any 
insufficiency  in  the  commitment,  unless  it  shall  appear 
he  has  fully*  answered  all  lawful  questions  put  to  him, 
or  had  a  sufficient  reason  for  refusing  to  sign  his  exami- 
nation. If  the  gaoler  permits  him  to  escape  he  shall  for 
felt  8001. 


Sec.  37. 

The  same  verbatim  as  the  6  Geo.  2.  c.  30.  s.  19.  eZ" 
cept  after  request  is  added  in  the  day-'time. 

The  gaoler  upon  the  request  in  the  day-time  of  any 
creditor,  who  has  proved  hi9  debt,  shall  produce  the 
person  committed,  under  a  penalty  of  1001. 


The  same  verbatim  as  5  Geo.  2.  c.  SO,s.  20. 

Every  person  who  discovers  any  part  of  the  bank- 
rupt's estate,  shall  be  allowed  51.  per  cent,  and  as  much 
more  as  the  creditors  shall  think  fit. 


Sec-  39. 

The  same  verbatim  as  5  Geo.  2.  c.  30.  s,  21. 

If  any  person  shall  conceal  the  bankrupt's  property, 
he  shall  forfeit  1001.  and  double  the  value. 
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Sec,  40. 

The  same  verbatim  as  6  (Tea  8.  c*  9(L  t.  88. 

Where  there  are  aiatual  debts,  one  debt  riiail  be  m 
against  another,  and  the  balanee  omlj  shall  be  daiawd 
and  paid. 


Sec.  41. 

The  same  verbatim  as  6  Geo.  2.  c.  SO.  «.  29. 
If  any  person  shall  swear  to  a  ftdse  debt,  he  shaO 
be  guiltj  of  perjury,  and  shall  forfeit  doable  the  son 


sworn  to. 


dec.  ^sfa 
The  same  verbatim  as  the  enacting  clauseof  21  Jac 

The  commissioners  or  their  officer  may  break  qien 
the  bankrupt's  doors  to  seize  the  bankrupt's  propoty. 


\  dec.  4Ci* 

Tbe  same  verbatim  as  5  Geo.  2.  c.  SO.  #•  7 

If  the  bankrupt  conformsi  he  shall  be  allowed  6L  per 
cent,  out  of  his  estate  recovered,  if  it  is  sufllciciit  to  pftj 
the  creditor  lOs.  in  the  pound,  so  that  he  is  not  to  be  al- 
lowed more  than  2001.  If  12s.  6d.  in  the  pound  he 
shall  be  allowed  71.  10s.  per  cent,  provided  the  allow- 
ance shall  not  be  more  than  2501. 

If  15s.  in  tbe  pound,  101.  per  cent,  but  the  whole  al- 
lowance  not  more  than  3001. 

If  he  is  arrested  for  any  debt  before  his  bankniptcj 
he  shall   be  discharged  upon  common  bail,   and  mat 


Section  40  to  46.  54.5 

plead  that  the  debt  accrued  before  he  became  baDkrupt, 
imd  the  certificate  of  conformity  may  be  given  in  evi- 
dence to  prove  all  the  proceedings  ;  and  the  defendant 
shall  have  a  verdict  unless  the  plaintiff  proves  it  was  ob-  . 
taioed  by  fraud,  or  proves  concealment  by  the  bankrupt 
to  the  amount  of  101. 


•Sec.  44. 

The  same  verbatim  as  6  Geo.  2.  c.  30.  8.  8. 

The  bankrupts  shall  be  allowed  what  the  commission- 
ers and  assignees  shall  think  reasonable,  if  his  estate 
does  not  pay  10s.  in  the  pound. 


Sec.  45. 

The  same  verbatim  as  5  Geo.  2,  c  SO.  s.  9. 

If  the  bankrupt  obtains  his  certificate,  having  been  be- 
fore a  bankrupt,  or  having  compounded  with  his  credi- 
tors, or  having  been  discharged  by  an  insolvent  act,  his 
body  shall  be  free  from  arrest,  but  his  future  effects 
shall  be  liable  unless  he  pays  15s.  in  the  pound. 


Sec.  46. 

The  same  verbatim^  as  5  Oeo,  2.  c.  30.  9.  10. 

No  bankrupt  to  have  the  benefit  of  the  act  unless  the 
commissioners  certify  that  the  bankrupt  has  conformed, 
and  that  they  have  no  reason  to  doubt  that  he  has  not 
made  a  full  discovery  of  his  estate  and  effects,  and  un- 
less four  parts  in  five  in  number  and  value  of  his  credi- 
tors who  have  proved,  whose  debts  each  amount  to  201. 
or  upwards,  shall  testify  their  consent,  of  which  there 
shall  be  an  affidavit,  and  the  bankrupt  shall  make  an 
affidavit  that  it  was  obtained  fairly  and  without  fraud. 
And  such  certificate  shall  afterwards  be  allowed  by  the 

VOIi.  II.  N    N 
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Lord  Chancellor,  or  by  two  judges  to  whom  he  Aail 
refer  it. 

And  any  creditor  may  be  heard  against  the  aUowancf. 


Sec.  47. 

The  same  verbatim  as  the  24  Geo.  2.  c.  57.  «.  16. 
A  creditor^  residing   abroad,   a  letter  of  atton^y  to 
sign  the  certificate  must  be  attested  by  a  notary  puUic. 

Sec.  48. 

The  same  verbatim  as  the  5  Geo.  2.  e.  SO. «.  II. 
All  securities,  contracts  and  agreements  given  to  a 
creditor  to  induce  him  to  sign  the  certificate  void. 

Sec.  49. 

The  same  verbatim  as  5  Geo.  2.  c.  30.  «.  IS. 

If  any  bankrupt  shall  be  taken  in  execution  upon  & 
judgment  obtained  before  the  allowance  of  the  certificate 
for  any  debt  due  before  the  bankruptcy,  any  judge  of 
the  court  in  which  the  judgment  is  obtained  may  order 
the  bankrupt  to  be  discharged. 

Sec.  50. 

The  same  verbatim  as  24  Cfeo.  2.  c.  57.  «.  9. 

The  bankrupt's  certificate  shall  be  void,  if  it  is  signed 
by  any  one  who  has  proved  a  ffdse  debt  within  the  know- 
ledge of  the  bankrupt  and  without  his  objecting  to  it 

dec.  o I  • 

The  same  verbatim  as  5  Geo.  2.  c.  SO.  «.  12. 
Except  gaming  in  the  funds  is  here  omitted,  and  100! 
in  the  English  statute  is  here  300L 


Sec.  47.  to  55.  5^7 

The  bankrupt's  certificate  shall  be  void,  if  he  has  given 
1001.  or  upwards  upon  the  marriage  of  any  child  if  he 
was  not  then  worth  so  much,  or  if  he  has  lost  by  gaming 
in  one  day  61.  or  3001.  in  the  whole,  in  the  twelve  months 
preceding  his  bankruptcy. 


See,  52. 

The  same  verbatim  as  5  Geo.  2.  c.  30.  s,  32. 

The  creditors  before  they  choose  an  assignee  shall  di- 
rect in  whose  hands  the  money  shicU  be  deposited  as  often 
as  1001.  is  received. 


Sec.  53. 

The  same  verbatim  as  5  Geo.  2.  c.  30.  a.  53. 

Except  the  Holsel  of  the  city  of  Dublin,  or  the  Royal 
Exchange,  are  substituted  for  Guildhall,  and  Dublin 
Gazette  for  London  Gazette. 

The  assignees  and  commissioners  shall  make  a  divi- 
dend after  four  months,  and  within  twelve  months  from 
the  time  of  issuing  the  commission. 


Sec.  54f. 


The  same  verbatim  as  5  Geo.  2.  c.  30.  8.  34. 
The  assignee  by  consent  of  the  major  part  in  value 
may  submit  any  differences  to  arbitration. 


Sec.  55. 

The  same  verbatim  as  5  Geo.  2.  c.  30.  a.  35. 

The  assignees  with  the  consent  of  the  major  part  in 
value  of  the  creditors  may  take  a  composition  for  any 
debt  due  to  the  bankrupt's  estate. 

N  n2 
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Sec.  56. 

The  same  verbatim  as  6  Geo,  2.  c.  SO.  a.  36. 

Every  bankrapt  must  attend  the  assignees  upon  a  no- 
tice in  writing,  and  shall  be  allowed  2s.  6d.  a  day,  and  if 
he  refuses  he  may  be  committed  by  the  commissioners 
till  he  conforms. 


Sec.  57. 

The  same  verbatim  as  5  Geo.  2.  c.  30.  s,  37. 

Within  eighteen  months  the  assignees  shall  make  a 
second  dividend,  if  they  have  any  effects  in  hand, 
which  shall  be  final  unless  future  effects  come  into  their 
hands ;  the  assignees  shall  deliver  in  their  accounts  upon 
oath. 


Sec.  58. 

The  same  verbatim  as  the  5  G^.  2.  c.  30.  s,  38. 

The  assignees  shall  not  commence  any  suit  in  equity 
without  the  consent  of  the  major  part  in  value  of  the 
creditors. 


Sec.  59- 

The  same  verbatim  as  the  first  part  5  Geo.  2.  c.  SO. 
«.  41. 

The  proceedings  under  the  commission  may  be  enter- 
ed of  record  upon  the  petition  of  any  person  to  tbe 
chancellor. 


Sec.  60- 

The  same  verbatim  as  the  last  part  of  6  Geo.  2.  c  30. 
«.  41. 


Section  56  to  ()*s  i49 

The  chancellor  shall  appoint  a  proper  place  where 
the  proceedings  shall  be  recorded,  where  all  persons 
shall  be  at  liberty  to  search,  and  the  proper  person  as  the 
registrar. 


Sec.  61. 

The  same  verbatim  as  1  Jac.  1.  c.  15. «.  16. 

That  the  commissioners  in  an  action  against  them  may 
plead  not  guilty,  or  justify  what  they  hare  don«,  is  by 
the  authority  of  the  statute. 


Sec.  62- 

The  same  verbatim  as  the  10  Ann.  c.  16.  e.  S. 
The  discharge  of  the  bankrupt  shall  ndt  discharge  a 
partner,  joint  obligor  or  joint  contractor. 


Sec.  63. 

The  same  verbatim  as  the  enacting  clause  of  19  Geo. 
2.  c.  S2.  8.  1. 

No  creditor  shall  be  obliged  to  repay  to  the  assignees 
what  he  has  received  bond  fide  from  a  bankrupt  for  goods 
sold  to  the  bankrupt,  or  upon  a  bill  of  exchange,  in  the 
usual  and  ordinary  course  of  trade  and  dealing,  before 
he  shall  have  notice  that  he  is  become  a  bankrupt  or  is 
in  insolvent  circumstances. 


Sec.  64. 

The  same  verbatim  as  the  enacting  clause  of  the  1 9 
Geo.  2.  c.  32.  e.  2. 
The  obligee  in  any  bottomree  or  respondentia-bond. 
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or  the  assured  in  any  policy  of  insarance,  may  claim, 
and  if  the  contingency  afterwards  happens,  may  prove 
as  if  it  happened  before  the  commission. 


See.  65. 

And  be  it  enacted  by  the  authority  aforesaid,  that  it 
shall  and  may  be  lawful  for  the  lord  high  chancellor, 
lord  keeper,  or  commissioners  of  the  Great  Seal  in  Ire- 
land, for  the  time  being  from  time  fo  time  to  seltk 
and  regulate  the  fees  which  shall  be  taken  by  and 
paid  to  the  several  oflBcers  and  persons  concerned  in  the 
issuing  and  suing  forth  every  such  commission  of  bank- 
ruptcy as  aforesaid,  and  upon  all  petitions  and  proceed- 
ings in  the  execution  thereof,  other  than  such  fees  as  are 
hereby  ordered. 


Sec.  66. 

The  act  shall  continue  seven  years.     It  has  been  conti- 
nued by  various  subsequent  statutes  since. 


I  have  abridged  this  important  statute,  which  first  in- 
troduced the  bankrupt  law  into  Ireland.  It  is  a  c<xh 
solidation  of  all  the  English  statutes  then  in  existence. 
It  is  extremely  well  arranged. 

It  was  prepared  by  Mr.  Hellen,  who  was  then  solicitor- 
general  in  Ireland,  and  afterwards  a  judge.  I  hare 
marked  the  trifling  di£Ferences  between  the  Irish  asd 
English  bankrupt  law. 

But  the  law  in  the  two  cotintries  is  so  nearly  the  same, 
that  a  sound  judgment  by  the  chancellor  or  judges  is 
one  country  must  always  be  received  and  respected  as 
authority  in  the  other. 

It  would  be  desirable  that  the  law  should  be  the  sane 
in  every  instance. 


IRISH    STATUTES. 


551 


The  bankrupt  statutes  since  the  union  apply  to  Ireland 

as  well  as  to  England. 

Focaid  ad  concionem  muUitudtne^  quoe  coaleacerein 
populum  unius  corporis  nuUd  re,  prceterquam  legibua, 
poterat     Livy. 


THE  ABRIDGMENT  OF    IRISH    STATUTES    SUBSEQUENT   TO 

1 1  and  12  Geo.  3.  c.  8. 

By  the  17  and  18  Geo.  3.  c.  45.  s.  9. 

If  a  certificated  bankrupt  becomes  a  bankrupt  a  se- 
cond time,  and  shall  not  satisfy  the  demands  of  his  cre- 
ditors, the  property  which  he  shall  acquire  after  the 
second  bankruptcy  shall  be  subject  to  all  his  debts  con- 
tracted after  the  time  of  his  having  first  become  a  bank- 
ropt. 


17  and  18  Geo.  3.  c.  48. 

The  bankrupt  shall  have  no  benefit  from  the  former 
act,  unless  be  shall  have  kept  honestly  and  fairly  a  book 
of  all  his  dealings  and  expences  in  house-keeping ; 

And  shall  have  made  an  inventory  of  all  his  effects 
once  in  two  years. 

How  members  of  parliament  are  to  be  proceeded 
against  before  they  are  declared  bankrupts. 


19  and  20  Geo.  3.  c.  S5. 

A  place  may  be  appointed  by  the  Lord  Chancellor  of 
Ireland,  where  the  proceedings  of  commissioners  of  bank- 
rupt may  be  deposited  for  the  inspection  of  persons  who 
have  a  right  to  inspect  the  same. 


552  Irish  Stat.  11  &  12  Geo.  3.  c.  8.  1779. 

If  first  dividend  not  made  within  twelve  months,  nor 
the  second  within  eighteen,  the  commissioners  may  sam- 
mon  the  assignees,  and  may  examine  them  upon  oath^ 
and  if  they  have  not  lodged  the  money  as  directed,  but 
shall  have  kept  it  in  their  hands  for  twenty-one  days, 
they  shall  detain  ten  per  cent,  out  of  their  debt,  and  if 
it  cannot  be  detained  out  of  their  dividend,  it  shall  be 
recovered  as  directied  by  the  act. 

If  debtors  to  the  bankrupt  do  not  pay  the  assignees 
within  three  months  after  the  date  of  the  commission, 
they  shall  shall  pay  the  debt  and  ten  per  cent  after  de- 
mand- 
In  suing  for  a  debt  not  exceeding  201.  the  assignment 
enrolled  in  the  bankrupt  office  shall  be  conclusive  evi- 
dence of  the  commission. 

A  creditor  of  a  bankrupt  shall  produce  an  account 
signed  by  himself,  and  shall  swear  to  it. 

The  clerk  to  the  commission  shall  take  the  oath  pre- 
scribed for  the  faithful  discharge  of  his  office. 

The  messenger  not  to  act  as  clerk  to  the  commission ; 
he  shall  take  the  oath  prescribed. 

A  creditor  abroad  may  sue  out  a  commission  in  the 
manner  directed. 

Members  of  parliament  becoming  bankrupt,  if  they  do 
not  satisfy  all  their  creditors  to  the  full  amount  of  their 
debts  within  six  months,  their  seats  may  be  declared  va- 
cant, and  they  shall  he  incapable  of  being  re-elected  till 
their  creditors  are  so  satisfied. 

The  commissioners  of  the  great  seal  may  hear  petitions 
and  motions  in  bankruptcy. 


SO  Geo.  3.  c.  93. 

.  The  two  first  sections  of  17  and  18  Geo.  S.  c.  49.  are 
repealed  respecting  books  of  accounts.  But  no  bank- 
rupt shall  be  entitled  to  a  certificate  unless  it  shall  appear 
to  the  commissioners  that  he  hath  kept  fair  and  regular 
books  of  account,  such  as  a  trader  ought  to  keep. 
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Which  have  been  pablished  after  the  preceding  pages 
of  thi9  volume,  with  which  they  are  more  immediately 
connected,  were  printed. 

But  a  reference  is  made  to  each  of  them  respectively 
in  their  order. 


VOLUME   I. 

1  Jac.  c.  15.  e.  6.  p.  31.  t  . 

E.  Bowman  was  a  partner  in  a  bank  with  his  son  CKIttotbechil- 

John  Bowman  and  Hewitt.  Henry  Bowman  another  |^|||^Vrupt.' 
son  had  an  account  with  the  bank  for  his  salary,  to  which 
account  his  father,  E.  Bowman,  carried  other  sums  as 
a  gift,  and  the  father's  account  was  debited  with  the 
sums  transferred  without  any  contemplatioi^  of  bank- 
ruptcy. Henry  Bowman  was  permitted  to  prove  the 
balance  under  the  commission  against  the  partners  of  the 
bank,  the  assignees  petitioned  that  the  proof  might  be 
expunged,  but  the  chancellor  thinking  that  it  was  a  gift, 
and  not  within  the  statute  1  Jac.  c.  15  «.  5.  dismissed  the 
petition.  Exparte  Sherratt^  in  re  Hewitt^    2  Roae^  384. 


21  Jac.  1.  c.  19.  8.2.  p.  137. 

Kilner,  the  father,  assigned  all  his  estate  and  effects  to  Privies  to  a 
trustees  for  the  benefit  of  his  creditors. 


554, 


Dot  set  it  up 

an  act  pf 
bankruptcy. 
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Kilner  tbe  son  soon  afterwards  did  the  same;  tzi 
two  of  his  trustees  were  trustees  under  the  father^s  deed, 
who  had  asseuted  to  it. 

Kilner,  the  father,  then  sued  out  a  commission  agains 
the  son,  the  assignment  being  the  act  of  bankruptcy. 

It  was  admitted  that  the  commission  was  in  fact  that  of 
the  father's  trustees.  Because  the  trustees  of  the  father 
had  consented  to  tbe  sou's  deed  of  trust,  the  vice-chaih 
ceilor  ordered  his  commission  to  be  superseded.  £i- 
parte  Kilner^  in  re  Kilner,  1  Buck,  104. 

In  such  a  case  I  should  think  both  the  party  and  tnif- 
tees  ought  to  join  in  the  commission.  Kilner  could  not 
justly  have  sworn  that  his  son  was  then  indebted  to  kin, 
and  ihe  trustees  alone  bad  not  a  legal  debt. 


Reputed 
owner. 


21  Jac.  1.  c.  19.  8.  11.  p.  218. 

The  testator  bequeathed  all  his  personal  property  to 
trustees  to  sell  and  dispose  of  the  money  as  directed  by 
the  will,  but  in  case  bis  son  Edward  should  carry  on  his 
trade  for  tbe  benefit  of  his  mother  and  himself,  the  testa- 
tor directed  that  the  trustees  should  not  sell  the  lease  of 
her  dwelling  house  and  furniture,  but  should  permit  his 
widow  and  her  children  to  reside  in  the  bouse  and  hare 
the  use  of  the  furniture.  The  widow  and  son  carried 
on  the  business  and  became  bankrupts. 

The  assignees  possessed  themselves  of  the  lease  and 
furniture.  The  widow  petitioned  the  ch^cellor  to  or- 
der them  to  be  restored  to  her.  Lord  Eldon  was  cleailj 
of  opinion  that  they  were  not  in  her  possession  as  her 
own  exclusive  possession,  and  ordered  according  to  die 
prayer  of  the  petition.  Exparte  Martin^  in  re  Martin, 
iRose^SSl. 
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6  Geo.  2.  c.  30.  8.  5.  p.  309. 
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Lord  Eldon  held  that  the  bankrupt  was  protected  the  Bankrnpfg 
whole  of  the  forty. second  day;  but  he  added  *M  will F-^-^-^^^ 
not  say  what  might  have  been  the  case  if  the  time  had  of  the  last  exa- 
been  enlarged  beyond  the  forty-two  days."     Exparte  ™*^' 
Davies,  in  re  Davies.  1  Bucky  80. 

The  statute  says  that  "  he  shall  be  free  from  imprison- 
ment during  the  said  forty-two  days  or  such  further  time 
as  shall  be  allowed  for  finishing  his  examination." 

These  words  seem  to  give  him  the  same  protection 
during  the  time  enlarged  by  the  chancellor  on  the  day  to 
which  the  examination  is  adjourned. 

When  the  time  is  enlarged  by  the  chancellor,  it  is  for- 
go many  days  to  be  computed  from  the  forty-second  day; 
and  in  flie  order  the  bankrupt  is  directed  to  surrender 
between  two  certain  hours,  generally  between  twelve  and 
two  o'clock,  but  he  has  the  whole  day  to  finish  his 
examination,  and  therefore  I  cannot  doubt  but  the  statute 
has  given  him  a  protection  for  the  whole  of  that  day,  as 
when  he  finishes  his  examination  on  the  forty-second  day, 
if  the  statute  does  not  protect  him  for  the  whole  day, 
it  gives  him  nothing ;  the  common  law  would  have  pro- 
tected him  eundOj  redetmdo  et  morando. 


The  following  cases  and  observations  were  in  the  first 
edition^  but  have  been  by  accident  omitted  in  this. 

Where  the  bankrupt's  last  examination  was  adjourned  Adjournment 
sine  diey  and  the  bankrupt  went  of  his  own  accord, 
without  any  summons  from  the  commissioners  to  finish 
his  last  examination,  and  was  arrested.  Lord  Eldon 
held  he  was  protected,'  upon  the  general  principles  of  the 
common  law  as  a  party  attending  a  judicial  proceeding. 

He  ordered  him  to  be  discharged,  and  reasonable  and 
necessary  charges  to  be  allowed  him. 

He  held'all  the  detainers  void,  but  that  the  plaintiflSs  in 
such  detainers  were  entitled  to  notice.  But  the  parties 
who  lost  their  detainers  were  not  entitled  to  the  expence 
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they  had   been  put  to.    The  bankrupt   was  discharged 
upon  his  petition. 

Lord  Eidon  said,  the  commissioners  acted  right ;  tbej 
gave  their  opinion  to  the  officer,  but  they  could  give  no 

direction  covering  him,  in  point  of  law,   from  the  eflSec^ 
of  that  discharge.    Exparte  Ro88^   1  Ho^y  860. 

Where  the  arrest  is  before  the  commissioners,  the  pro- 
per mode  of  application  is  by  petition,  if  the  ciicom* 
stances  amount  to  a  contempt  of  the  court,  as  an  arrest  in 
attending  upon  the  court,  the  chancellor  will  discharge 
upon  motion.     1  RoWj  230. 

In  the  case  of  Exparie  Ross,  just  referred  to,  the  ad- 
journment of  the  last  examination  sine  die^  was  fre- 
quently mentioned ;  but  it  produced  no  observation  fix>m 
Uie  chancellor,  as  nothing  turned  upon  it  to  a£fect  the 
bankrupt's  right  to  protection  at  a  public  meeting  of  the 
commissioners  ;  but  it  occasioned  great  surprise  in  my 
mind,  for  though  I  have  been  a  commissioner  for  more 
than  twenty-five  years,  I  had  never  heard  it  meniicmed 
before. 

I  am  told  it  has  long  prevailed  at  Guildhall,  and  has 
been  in  ^common  practice  with  many  commissioners,  for 
whom  I  have  a  great  respect;  but  upon  stating  to  them 
that  I  considered  it  a  great  absurdity,  I  have  not  found 
any  gentleman  prepared  to  defend  it. 

The  5  Geo.  2.  c.  SO.  «.  1 .  says,  the  bankrupt  shall  sub- 
mit from  time  to  time  to  be  examined. 

By  the  5th  section  be  is  protected  after  surrenda 
during  the  forty-two  days,  aud  such  further  time  as  shall 
be  allowed  ior  finishing  his  examination. 

From  time  to  time  and  such  further  time,  must  surdj 
mean  a  certain  specific  time,  and  ilot  a  time  sine  dU; 
that  cannot  be  the  meaning  of  the  statute.  If  it  is  an 
adjourned  time,  then  the  bankrupt  is  protected  fron 
arrest  all  that  time.  The  creditors  never  can  sign  his 
certificate  even  if  they  wished  it.  And  it  might  be  justly 
doubted  whether  he  could  be  prosecuted  for  concealing 
his  effects  to  the  amount  of  20/. 

The  commissioners,  in  my  opinion,  must  either  ad- 
journ to  a  specific  day,  commit  the  bankrupt  for  not 
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giving  a  satisfactory  answer  to  some  specific  question, 
or  allow  his  last  examination. 

I  lately  found,  in  a  new  edition  of  a  work  upon  the 
bankrupt  law,  rather  a  spirited  attack  upon  this  opinion 
of  mine. 

I  wish  to  avoid  upon  all  occasions  a  paper  war  with  a 
brother  author  or  editor.  But  I  may  still,  I  think, 
safely  say,  that  I  have  yet  found  no  commissioner  or 
author  prepared  to  defend  an  adjournment  sine  die;  for 
all  the  learned  editor  can  say  for  it  is,  that,  "  in  point  of 
fact,  every  commitment  is  an  adjournment  sine  die" 

We  cannot,  I  think,  without  a  confusion  of  language 
and  ideas,  call  the  commitment  of  the  bankrupt  an  ad- 
journment of  his  examination. 

But  admitting  that  to  be  an  adjournment  sine  die^  I 
am  still  more  convinced  that  every  other  species  of  it  is 
contrary  to  the  duty  of  the  commissioners  and  perfectly 
illegal. 


6  Geo.  2.  c.  S0.S.7.  p.  321. 

Upon  a  motion  to  discharge  a  bankrupt,  who  was  in  Motion  to  dir- 
custody  under  an  attachment  of  the  court  of  chancery,  J^JIJ^Ji^^r*" 
because  he  Jiad  obtained  his  certificate,  the  chancellor  ropt 
said  the  plaintiff  ought  to   have  reasonable  time   to  shew 
to  the  court  that  the  certificate  had  been  fraudulently  ob- 
tained.    Nowers  v.  Colman.  I  Bucky  5. 


5  Oeo.  2.  c.  30.  s.  10.  p.  342. 

The  chancellor  will  allow  a  certificate,  if  the  peti- 
tion to  stay  it  has  not  been  served  personally  on  the 
bankrupt.     Exparte  Harfordy  in  re  Brown^  1  Btu^k^  38. 

Filing  an  affidavit  in  answer  to  it,  is  not  a  waiver  of 
that  right,  and  the  chancellor  was  also  of  opinion  that 
although  the  bankrupt  himself  applied  to  advance  the  pe- 
tition, and  now  appeared  to  appose  it,  yet  that  he  was 
not  prejudiced  by  those  acts,  which  did  not  amount  to  a 
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waiver  of  his  rights  to  be  personally  served  with  the  pe- 
tition. Earparte  GroomCj  1  Buck,  39. 


5  Geo.  2,  c.  30.  s.  38.  p.  366. 

If  a  solicitor  carries  on  a  suit,  being  employed  by  an 
assignee,  who  has  not  authority  from  a  general  meeting 
of  the  creditors,  Lord  Hardwicke  determined  that  the 
estate  is  not  liable,  but  the  solicitor  has  his  remedy  against 
the  assignee  personally.  Exparte  Witchurch,  I  Atk,  SIO. 
1749. 


5  Geo,  3.  c.  SO.  s.  13.  p.  367. 

^h^^^d^'^*  TurnbuU  and  Forbes  being  bankrupts  in  England,  and 

charge  in  a  fo-  having  obtained  their  certificate,  Mr.  Forbes  went  to  seC- 
rrign  country,  ^j^  ^^  Demerara.     He  was  then  sued  by  Odwin  and  his 

partners,  subjects  of  that  government,  for  a  debt,  which 
TurnbuU  and  Forbes  had  owed  them  before  their  bank- 
ruptcy, and  which  had  not  been  proved  under  their  com- 
mission. 

Forbes  pleaded  there  his  certificate  obtained  in  Eng- 
land. 

After  much  discussion  of  the  subject  the  president  of 
the  court,  John  Henry,  Esq.  pronounced  judgment  for  the 
defendant. 

The  reason  for  the  judgment  seems  to  be  comprised  in 
the  following  sentence  of  the  report ;  via.  that  the  cases. 
there  referred  to,  in  the  English  books  showed  clearlj 
that  the  principle  of  comity  *'m  bankrupt  cases  had  been 
acted  upon  in  England  with  respect  to  Holland,  and 
therefore  a  Dutch  court,  as  that  of  Demerara,  seemed 
bound  to  exercise  the  same  comity  in  a  similar  case  from 
Holland,  when  not  restrained  by  any  positive  law,  cus- 
tom, or  precedent. 

From  this  judgment  there  was  an  appeal  to  the  Kmg 
in  Council  here,  and  the  privy  council  confirmed  th€ 
judgment,  and  gave  the  respondent  401.  costs,  31st  Msjt 
1817.    In  re  Odwin  v.  Forbes.  1  JB«c*,  67. 
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5  Geo.  2.  c.  30.  a.  22.  p.  398. 

Farenden  bought  of  Smith  a  cargo  of  coals  for  which  There  must  be 
he  was  to  pay  hj  a  bill  at  two  months.     He  sent  Smith  rity  for »  debt' 
his  acceptance  at  two  months,  to  which  STmith  was  to  P^y*^^«***  ***" 

'^  ture  day  to  tnp- 

add  his  name  as  the  drawer.  port  a  commit- 

Smith,  by  the  advice  of  his  attorney,  receives  this  as  "**"* 

the  bill  agreed  upon. 
He  afterwards  sued  out  a  commission  of  bankrupt, 

but  he  had  not  before  that  put  his  name  as  drawer. 
Lord  Eldon  ordered  the  commission  to  be  superseded 

upon  the  petition  of  the  bankrupt,  because  at  the  time 

of  the  suing  out  the  commission  the  petitioning  creditor 

had  no  written  security.     Exparte  Farenden^  1  Buck^ 

34. 


6  Geo,  2.  c.  30.  s.  23.  p.  434. 

If  a  party  enforces  an  order  of  the  court  of  chancery  Execntioo. 
to  pay  money  into  court  after  a  commission  of  bankrupt 
has  issued,  it  is  not  such  an  election  as  will  afterwards 
preclude  his  proving  the  debt.  This  is  not  a  satisfaction 
of  the  debt.  Exparte  Benjamin,  in  re  Phillips,  1 
Bucky  41. 


6  Geo,  2.  c.  30.  s.  23.  p.  444. 

If  the  petitioning  creditor  is  an  infant  the  commission  An  infant  can- 
will  be  superseded.     Exparte  Barron,  3  Ves.  364.  ^^*^!^  ^^l 

Or  if  one  of  two,  or  three  or  more,  is  an  infant,  whose  tor. 
debts  are  to  make  up    1501.  or  2001.  respectively,  the 
commission  must  be  superseded.     Exparte  Morton,  in 
re  Morton,  1  Buck,  42. 

The  bond  to  the  great  seat  by  the  infant  would  be 
void. 


6  Geo.  2.  c.  30.  s.  24.  p.  462. 

Brine  prevailed  upon  the   petitioning  creditors,  Wil-  Compounding 
iiam  and  Joseph  Parsons,  after  a  commission  was  sued        '"''** 
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oat,  to  accept  from  the  bankrupt  the  debt  and  the  co5t> 
of  the  commission,  i^bich  were  accordingly  p&idtothen 
by  the  bankrupt ;  viz.  the  whole  debt  and  20  guineas  for 
the  expences  of  the  commission  Brine  afterwards  pre* 
sented  a  petition  praying  that  the  commission  might  be 
superseded  at  the  costs  of  the.  petitioning  creditors,  and 
that  he,  Brine,  might  be  permitted  to  sue  out  another  com- 
mission against  the  bankrupt,  and  that  William  and  Jo- 
seph Parsons  might  be  ordered  to  refund  the  debt  and 
costs  for  the.  benefit  of  the  creditors  together  with  the 
costs  of  th^  application.  , 

There  was  a  cross  petition  by  William  and  Joseph 
Parsons  t'hat  they  migUt  be  permitted  to  pay  the  debt  and 
costs  I'eceived  by  them  into  court,  and  that  they  might 
proceed  immediately  in  the  execution  of  their  commis- 
sion. 

The  chancellor  declared  that  the  commission  most  be 
superseded,  and  the  petition  of  William  and  Joseph  Par- 
sons must  be  dismissed  with  costs ;  but  it  is  a  very  nice 
question  whether  Brine,  being  party  to  the  transaction* 
shall  be  permitted  to  sue  out  another  commission. 

He  thought  it  was  privately  within  the  meaning  of 
this  section,  unless  it  b^d  been  agreed  at  a  general  met- 
ing of  all  the  creditors,  Jhat  the  commission  should  not 
be  proceeded  in  upon  th^,  terms  of  the  petitioning  cre> 
ditor's  debt  being  paid  in  full.  Exparte  Brine^  in  re 
BudgetU  1  Buck,  19.  1817. 

The  chancellor  in  the  above  case  thought  all  the  par- 
ties were  ignorant  of  the  consequences  of  their  conduct 
Brine's  commission  was  therefore  allowed  to  proceed. 

Though  it  was  a  hard  case,  the  statute  was  imperative, 
and  he  was  obliged  to  declare  the  debt  received  by  Par- 
sons was  forfeited. 

But  because  it  was  a  hard  case  the  costs  of  the  peti- 
tion were  to  be  paid  out  of  the  estate.  ExparU  Brim. 
in  re  Budgett,     1  Buck.  108. 


6  Geo,  2.  c.  30.  s.  24.  p.  462. 
An  assignee  had  paid  a  solicitor's  bill,  he  died,  and 
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another  assignee  was  chosen.  He  presented  a  petition 
that  the  solicitor's  bill  might  be  taxed,  and  that  the  solici- 
tor might  ref nnd  what  he  had  been  oyer  paid. 

As  the  bill  seemed  to  be  unusually  large  the  chancel- 
lor ordered  it  to  be  taxed.   ExparU  Neaky  in  re  Norton^ 

1     BUCkylU. 


^mm 


6  Geo.  2.  c.  30.  s.  26.  p.  466. 

If  a  joint  creditor  sues  out  a  separate  commission,  the 
chancellor  will  not  permit  other  joint  creditors  to  vote  in 
the  choice  of  assignees  though  the  petitioning  creditor 
consents. 

An  application  to  the  chancellor  to  appoint  a  trustee 
or  inspector  before  the  choice  of  assignees  is  premature. 
Exparte  Simpaonj  in  re  Aehton.  2  EosCy  837. 


6  Geo.  2.  c.  30.  a.  26.  p.  484. 

Moffat  and  Co.  made  a  mbrtgage  of  a  ship  at  sea,  and  Wben  the 
all  the  requisites  required  by  the  navigation   acts  re-  l^^nJ^'**  **"" 
specting  the  transfer  of  the  property  in  ships  when    at  power  of  at- 
sea  are  complied  with,  and  they  also  gave  a  power  of    *°*^' 
attorney  to  a  third  person  to  execute  the  indorsement 
upon  the  certificate  of  register  when  the  ship  should  re- 
turn home. 

Lord  Eldon  having  consulted  two  of  the  judges,  held 
that  the  bankrupt  bad  no  interest,  and  so  if  a  power  is 
deputed  by  the  bankrupt  it  may  be  exercised  notwith-  ' 

standing  the  bankruptcy.     Dixon  v.  Ewarfy  I  Bucky  94. 
He  was  merely  a  trustee. 


6  Geo.  2.  c.  30.  e.  26.  p.  497. 
Garbett  carried  on  a  trade  in  England  and  Scotland,  ^n  EngrHih 
and  amongst  other  property  m  the  .latter  country  was  bankrupt  trani. 
owner  of  certain  shares  in  the  Carron  iron  works.     In  J«"  J»^ebank- 

rtipt  s   pertonal 

March,   1782,  a  commission  of  bankrupt  in  England  is  prrporty  everf 
sued  against  him  ;  in  April  following  his  effects  in  Scot-  bVn!'tb".r"  * 

VOL.  11.  O  O  «lue»:r;t.crior 
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ftnwtment  of    !uid  Were,  OH  his  own  application,  sequestered ;  bis  aaag^ 
bk  penoml      ^^^  qq^  opposing,  and  one  of  them  becoming  a  trasue 

prop6ity  IB  *  *  '^ 

SeoUftBd.    It    under  it.     No  formal  intimation  of  tbe  assignment  was  gi- 

tlfraO^prop^  >ren  to  the  Carron  company,  but  the  assignees  corresponded 

tjroatof  Enf-  with  the  company  on  the  subject,  both  before  and  after 

l^krapt         ^b^  expiration  of  the  sequestration.     The  appeUanl,  as 

«•""»*  ^  ?>?-  trustee  for  Fairholme^a  creditors,   offered  to   prove  his 

tTcoiiTeymiiccof  debt  under  the  commission.     The  proof  was  opposed : 

'^'  but  a  claim  for  £15,000  was  admitted.    Before  tbe  right 

to  prove  was  disposed  of,  the  sequestration  of  1782,  not 

having  been  renewed,  had  expired  ;  and  the  appellant  in 

1798  arrested  GarbeWs  shares  of  the  Carron  stock. 

The  Carron  company  brought  an  action  of  nmltiple 
poinding,  therein  raising  the  question  of  preference  be- 
tween the  English  commission  and  the  Scotch  arrest* 
ments.  • 

The  Court  of  Session  were  unanimous  in  fayoor  of 
the  general  principle,  that  the  English  assignment  tians- 
ferred  the  whole  of  the  bankrupt's  personal  property 
wherever  situate,  and  that  tbe  subsequent  arresitment  of 
1798  was  thereby  barred,  and  pronounced  an  inter- 
locutor  accordingly,  from  which  SeHHg  now  ap- 
pealed. 

Lord  Eldon,  Chancellor. — Sieine's  case  lately  deckled 
involved  the  general  principle.  The  Bank  of  Scotland 
there  applied  for  a  sequestration  of  the  property  in^Scot- 
land.  They  were  met  by  the  assignees  under  the  Eng- 
lish commission,  who  claimed  the  whole,  both  Scotch 
and  English.  In  that  case  the  bankrupt's  had  executed 
to  their  assignees  di^ositions  in  the  Scotch  form  of  tbe 
whole,  not  only  of  their  moveable  but  also  of  their  heri- 
table property  in  Scotland.  In  the  able  and  learned  ex- 
position of  the  grounds  of  judgment  there,  it  appears  to 
have  been  taken  for  granted,  that  the  English  commis- 
sion imposed  not  only  a  moral  but  a  legal  obligation  on 
the  bankrupts  to  convey  their  real  property  in  Scotland 
to  tbe  assignees.  But  according  to  the  English  law  there 
was  no  authority  to  compel  a  bankrupt  to  convey  the 
real  estate,  and  infinite  difficulty  had  occasionally  re- 
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suited  from  that  circumstance.  If  this  were  a  defect, 
the  remedy  must  be  applickl  by  the  legislature.  The 
mode  of  getting  at  the  real  property  in  the  cases  was 
for  the  creditors  to  assign  their  debts  to  some  indiTidual, 
w^ho  proceded  against  the  heritable  property  according 
to  the  Scotch  law,  or  to  withhold  the  certificate  till  the 
bankrupt  consented  to  convey.  If  the  judgment  rested 
merely  on  the  ground  that  a  bankrupt  could  by  a  legal 
process  in  England  be  compelled  to  convey  his  heritable 
property,  such  a  judgment  could  not  be  supported ;  but 
it  was  at  any  rate  clear,  that  the  English  commission 
passed  the  personal  property  in  Scotland,  and  all  other 
parts  of  the  world. 

As  to  the  question  whether  intimation  was  necessary, 
they  were  to  consider  the  difference  between  the  assig* 
nation  of  a  debt  by  one  individual  to  another,  and  an 
assigment  of  a  bankrupt's  personal  property  for  the  use 
of  his  creditors.  To  apply  the  rule  of  law  with  respect 
to  intimation  to  the  latter  case,  would  cut  up  by  the 
roots  the  use  of  an  English  commission  in  relation  to 
Scotch  property.  Lord  Meadowbank^  therefore,  in  Stein^a 
case,  held,  that  this  assignment  operated  like  the  trans- 
ference by  marriage.  '  A  marriage  in  England  rendered 
the  Scotch  property  of  the  wife  her  husband's  without 
intimation,  'and  such  must  be  the  law  in  cases  like  the 
present,  if  an  English  commission  were  to  have  any  ef- 
fect in  Scotland.  But  if  intimation  were  necessaryi  it 
had  been  given  in  the  present  case. 

Independently  of  other  considerations,  if  a  Scotch  cre- 
ditor came  in  under  an  English  commission,  he  must  be 
considered,  to  all  intents  and  purposes,  as  an  English 
creditor;  and  the  appellant  was,  therefore,  on  that 
ground  precluded  from  taking  advantage  of  his  Scotch 
arrestment,  by  bis  having  obtained  under  the  English 
commission. 

Judgment  affirmed. 

Selkrig  appel.  v.  Dairies  resp.  Dom.  Proc.  2  Dow.  2S0. 
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5  Geo.  2.  c.  SO.  «.  28.  p.  512. 

The  defendant  was  bound  by  a  bond  to  pay  the  b«ii- 
nipt  an  annuity  of  1001.  by  quarterly  payments.  He 
then  lent  the  bankrupt  2001.  Before  any  part  of  the 
annuity  was  due^  the  annuitant  became  a  bankrupt  and 
his  assignees  brought  an  action  for  the  annuity  as  it  be- 
came due,  the  court  of  King's  Bench  held  the  loan  of 
2001.  was  to  be  considered  as  payment  of  two  years  by 
advance,  or  that  it  might  be  set  off  against  the  future 
debts  due  to  the  bankrupts  estate.  Stardy  ▼.  Amanda 
3  r.  R.  699. 


5  Geo.  2.  c.  30.  s.  29.  p.  629. 

'Un  *cd"^^  **■  In  the  case  of  a  petition  to  expunge  the  proof  of  a  debi 
the  chancellor  ordered  it  to  be  expunged.  He  said,  it 
was  quite  impossible  to  believe  that  such  a  debt  was  doe 
to  the  person  who  had  sworn  to  the  existence  of  iL  It 
was  a  debt  of  1,0001. 

Lord  Eldonsaid-^as  the  petitioner  had  removed  so  large 
a  debt  from  the  proceedings,  he  was  entitled  to  hi? 
costs,  to  be  paid  out  of  the  bankrupt's  estate.  January 
21,  1813,  Exparte  Osworth. 

He  said,  when  it  was  argued,  that  if  he  saw  that  a 
person  had  sworn  to  a  debt  wilfully,  which  could  not 
be  due,  he  would  not  permit  him  afterwards  to  prove 
what  was  due. 

Lord  Eldon  said — he  would  take  all  possible  mea- 
sures to  repress  the  practice  of  proving  fabricated 
debts. 

The  chancellor  must  have  thought,  that  having  once 
sworn  falsely,  he  was  afterwards  unworthy  of  credit 


6  Geo,  2.  c.  SO.  a.  31.  p.  644. 

A  eommission-  A  Commissioner,  who  had  not  acted,  purchased  the 
chue  by^he  bankrupt's  estate.  The  assignees  wished  to  confirm  the 
oAhe'trSi'tora  ^^®  ^^  ^iiig  beneficial  to  the  creditors. 
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The  chancellor  said  it  could  not  be  done,  unless  a  ge- 
neral meeting  of  the  creditors  had  been  called  for  the 
purpose  of  their  assenting  to  the  sale,  Exparte  Harri- 
son^ i  Bucky  17. 

A  mortgagee  of  a  bankrupt's  estate,  upon  a  petition,  ^;j[^f ^f  ^jj"' 
wiU  be  permitted  to  bid  at  the  sale  for  the  bankrupt's  for  the  bank- 
property^  if  no  objection  can  be  shown.     Exparte  Du  [^^  "  prop«r- 
Candy  1  Bucky  18. 


6  Geo.  2.  c.  30.  s.  47.  p.  694. 

The  bankrupt  had  given  a  promissory  note  to  the  soli-  ^^l^f^^^  *" 
citor  to  the  commission  for  his  costs  in  procuring  the  tviii  restreiB 
bankrupt  his  certificate  ;  the  chancellor  upon  the  bank-  {J^  ^^^  **» 
rupt's  petition  granted  an  injunction  to  restrain  the  nego-  "on. 
tlation  of  the  note,  because  it  appeared  that  the  solici* 
tor  had  received  monies  due  to  the  bankrupt  equivalent 
to  the  amount  of  the  note.     Exparte  Harding^  in  re 
Huntj  1  Bucky  24.  i 


VOLUME   II. 


General  Order,  26  June,  1793. 

p.  25. 
A  country  commission  issued  on  the  26th  of  March,  When  a  second 

-,„  -  -  ,  cummissionmay 

1817,  but  from  th^  non-attendance  of  the  commissioners,  be  med  out. 
it  was  not  opened  before  the  27th  day  after  Ihe  date  of 
the  commission,  when  the  party  was  declared  a  bank- 
rupt, and  on  the  next  day,  the  28th,  notice  was 
given  of  it  at  the  bankrupt  office,  but  the  advertisement 
in  the  gazette  was  not  published  till  some  days  after. 

The  petitioning  creditor  under  the  second  commission 
presented  a  petition  to  supersede  the  second  petition,  and 
that  a  new  one  might  issue,  and  gave  notice  of  motion 
according  to  the  prayer  of  the  petition  to  the  petitioning 
creditor  of  the  first. 

No  one  appeared  to  oppose  the  motion,  and  the  first 
was  superseded  and  the  second  was  issued. 
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An  application  was  afterwards  made  to  discharge  the 
writ  of  supersedeas. 

Lord  Eldoa  said  it  was  not  the  practice,  that  nothing 
short  of  an  advertisement  would  satisfy  the  intention  of 
the  general  order,  when  there  was  an  intention  to  prose- 
cute the  commission^  and  ordered  the  first  commission 
to  stand.    Exparte  Sappit,  in  re  Roachy  1  Bucky  81. 


PARTNERS, 
p.  46. 

Joint  property  William  and  John  Holdsworth  were  partnezs  with 
r^unli!*^"''**''  Colbeck,  Wilksand  Ellis.  John  Holdsworth  assigned 
oyer  all  his  share  of  the  partnership  efFects  to  Colbeck  and 
Ellis,  who  were  to  grant  him  an  annuity  of  501.  a  year 
but  it  was  to  rise  or  fall  according  to  the  profits  of  the 
concern.    Lord  Eldon  held,  he  was  still  a  partner. 

William  Holdsworth  had  assigned  his  share  to  Colbeck 
and  Ellis  in  trust  for  his  three  children  to  be  divided 
amongst  them,  when  the  youngest  attained  the  age  of 
twenty-one ;  Lord  Eldon  held,  thi^t  if  any  one  died  os- 
def  twenty-one,  his  share  would  go  to  the  father,  who 
consequently  had  a  contingent  interest  in  the  accumolated 
profits  of  the  concern.  This  was,  therefore,  not  a  disso- 
lution against  creditors. 

A  commission  having  issued  against  the  five,  and  also 
against  two,  and  against  three. 

He  ordered  the  commission  against  the  five  to  pro- 
ceed, and  the  other  commissions  and  assignments  under 
them  to  be  impounded,  but  the  depositions  to  be  trans- 
ferred to  the  commission  against  the  five,  and  distinct 
accounts  to  be  kept  under  that  commission  of  the  sepa* 
rate  estate  and  effects  of  the  said  bankrupts  and  of 
any  two  or  more  of  them.  Esparte  Wilsany  and  Ex- 
parte  Todd,  in  re  Colbeck  and  Co.  1  Buck^  48. 


p.  48. 
Where  four  were  partners  and  a  joint  commissioQ 
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against  the  four,  and  three  of  the  four  carried  on  another 
distinct  partnership,  there  was  a  petition  that  the  assig- 
nees might  be  ordered  to  keep  distinct  accounts.  The 
vice*chance)lory  Leach,  held  that  no  order  tra^nece«9ary, 
and  dismissed  the  petition.  Jan.  22d,  1818.  Esparte 
Worthington. 


p.  49. 


When  a  separate  commission  was  sued  out  against  Joint  and  irpa- 
Hughes,  and  fifteen  months  afterwards  another  separate  ,j^„^ 
commission  against  his  partner,  Fisher,  and  a  few  days 
afterwards  a  joint  commission  against  both,  upon  which 
there  was  the  usual  petition  to  supersede  the  separate 
commissions,  and  at  that  time  the  certificate  of  Hughes 
was  lying  in  the  office  for  the  chancellor's  allowance. 
Lord  Eidon  refused  to  supersede  the  separate  commis- 
sions, because  it  would  be  a  great  hardship  upon  Hughes 
to  deprive  him  of  the  benefit  of  his  certificate,  as  the 
joint  creditors  had  never  applied  for  so  great  a  length  of 
time  to  come  in  and  prove  for  the  purpose  of  assenting 
to,  or  dissenting  from,  the  certificate.  Exparte  Catten^ 
and  Exparte  AppletoUy  in  re  ffughes^  1  Bucky  68.  , 

The  chancellor  in  this  case  said  he  had  the  same  dis» 
cretionary  power  to  supersede  a  commission,  whether  a 
certificate  was  granted  or  not. 

The  petition  to  supersede  the  separate  commissions 
was  presented  by  the  provisional  assignee,  who  was  not 
a  creditor,  but  the  messenger  iinder  the  commission. 

It  was  objected  that  he,  not  being  a  creditor,  could  not 
be  heard  upon  a  petition,  which,  if  allowed,  would  ope- 
rate as  a  disallowance  of  the  certificate. 

The  chancellor  made  no  observation  upon  that  cir- 
cumstance. I  should  think  that  a  provisional  assignee  is 
as  competent  to  petition  as  a  general  assignee  in  aU  cases 
which  require  dispatch. 


p.  52. 


Swanzy  and  Co.  were  joint  creditors  of  William  Mac-  A  joint  credi- 
tor %mng  out 
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misuoni. 


tepante  eom-  kenzie,  James  Crawford  Macleod  and  others  partners  in 
trade.  Thej  sued  out  a  separate  commission  against 
Mackenzie,  and  also  a  separate  commission  against  Mac- 
leod. Under  each  of  these  commissions  there  was  ao 
order  to  keep  distinct  accounts.  Under  JMacleod's  con- 
mission  they  proved  their  debt  as  a  joint  debl,  and  received 
a  dividend  under  it. 

They  afterwards  petitioned  the  chancellor  that  upon 
refunding  the  dividend  with  interest  they  might  prove 
under  the  separate  estates ;  and  they  made  an  affidavit 
that  they  were  ignorant  of  their  right  to  prove  under  the 
separate  estate  of  Mackenzie. 

The  chancellor  ordered  it  so  to  be  done.  Exparie 
Bolton.  Ea:parte  Swanzyy  in  re  Mackenzie,  1  Bucky  7. 
1816.  and  S.  C.  2  Rose,  389. 

In  the  above  case  Lord  Eldon  said  it  was  wrong  to 
have  aa  order  to  divide  the  partnership  property  under 
the  two  separate  estates ;  it  ought  to  be  done  under  one 
only. 

This  is  the  first  case  in  which  it  is  suggested  that  a 
joint  creditor,  suing  out  a  separate  commission,  can  after- 
wards prove  his  debt  under  the  joint  estate. 

I  should  think  he  cannot  do  that  if  he  has  proved  his 
debt  and  voted  in  the  choice  of  the  assignees  with  the 
separate  creditors. 


p.  67. 

Mallam  and  Bradford  were  partners.  They  agreed 
to  dissolve  the  partnership,  and  they  entered  into  an 
agreement  that  Mallam  should  have  all  the  partnership 
property,  but  that  he  should  pay  to  Bradford  4001.  and 
an  annuity  of  1001.  per  annum,  for  the  payment  of  which 
sums  his  father  should  join  as  a  security. 

The  father  refused  to  give  such  security.  They  both 
became  bankrupts.  Lord  Eldon  held  that  on  account 
of  the  failure  of  Mallam's  part  of  the  agreement,  the 
partnership  property  still  continued  joint  property.  Ex- 
parte  Wheeler,  in  re  Mallam,  1  Buck,  26. 
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p.  70. 

Where  ioint  creditors  prove  by  order  of  the  chancel-  Prooft  ajaintt 
lor  against  all  the  separate  estates,  if  these  pay  more  ettatet  appor. 
than  20s.  in  the  pound,  the  chancellor  will  order  the  bur-  **®'»'^- 
then  to  be  apportioned  according  to  their  respective  lia- 
bilties,  and   will  direct  an  inquiry  into  the  state  of  the 
proofs,  that  the  apportionment  may  be  equitably  made. 
Expartc  Willock^  in  re  Dawes ^  2  Rose^  392,  1816. 

But  the  mode  of  doing  it  is  not  suggested  in  the  case. 


p.  97. 
Paul  Catterall  and  John  Watson  the  younger  as  prin-  ^}^^^^^^i  "po; 

j.i-5         the  chanffe  of  a 

cipals,  and  John  Watson  the  elder,  and  the  defendant  partner. 
Boden  as  sureties,  gave  a  joint  and  several  bonds  to  Wil- 
liam Weston  the  elder.  Sir  John  Pinbom,  James  New- 
come  and  William  Weston  the  younger,  the  plaintiffs  and 
William  Goolding  since  deceased  in  the  penal  sum  of 
6,0001.  The  condition  of  the  bond  was,  that  the  obligors 
should  indemnify  the  obligees  for  all  sums  to  the  amount 
of  3,0001,  which  should  be  advanced  by  the  obligees  to 
Paul  Catterall  and  John  Watson  the  younger. 

The  obligees  were  bankers,  and  William  Goolding  one 
of  the  partners  died.  The  court  of  Common  Pleas  were 
clearly  of  opinion  that  the  obligees  were  not  bound  for 
any  money  advanced  by  the  four  partners  in  the  bank 
after  the  death  of  William  Goolding.  WeaUm  v.  Barton^ 
4  Taunt  673. 

ASSIGNEE. 

p.  98. 

Under  special  circumstances  the  personal  representa- 
tives of  a  surviving  assignee  also  deceased,  were  directed 
to  execute  a  letter  of  attorney  to  authorise  a  person  ap- 
pointed as  a  receiver  by  the  court  to  collect  the  remain- 
der of  the  bankrupt's  estates,  such  personal  representa- 
tives being  fully  indemnified.  Twogood  v.  Hankey^  1 
Tittcky  65. 
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EQUITABLE  MORTGAGE. 

p.  120. 
A  debt  cannot       If  there  is  a  legal  mortgage  by  a  deed  for  a  sum  lent 

be  added  by  j        •     .i  •      i        ^='^'  •■    .     . 

parol  to  a  le-  &nd  ^  farther  sum  is  lent,  and  it  is  agreed  by  parol  that 
i^ai  mortgage.  ^  further  mortgage  shall  be  executed,  but  till  that  is  done 
this  sum  shall  be  tacked  to  and  indudedj  in  the  former 
security,  and  interest  was  paid  upon  both  sums,  a  peti- 
tion was  presented  that  the  mortgaged  premises  might  be 
sold,  and  the  proceeds  might  be  applied  to  the  payment 
of  both  sums. 

The  chancellor  dismissed  the  petition,  observing  that 
it  has,  I  believe,  been  uniformly  held,  that  if  the  original 
mortgage  be  a  legal  mortgage,  or  constituted  by  contract 
in  writing,  it  cannot  be  added  to  by  parol,  and  I  feel 
little  inclined  to  carry  the  cases  on  equitable  mortgage 
farther  than  they  have  been  carried  at  present.  Ejppartt 
Hooper^  in  re  Hopkim^  2  Ro9e^  328. 


General  Order,  Nov.  26,  1798. 

p.  202. 
Petitioning  ere-     The  chancellor  upon  motion  permitted  the  petitioning 
dance'  at  tbo    Creditor  to  prove  his  debt  by  an  aflEidavit,  becaase  be 
opening  dis-     ^^^^  h^n  detained  in  London  a  week  by  the  absoice 

pensed  with.  -i    ,  .      »       .  ■»    »  - 

of  the  commissioners,  and  his  busmess  required  his 
presence  in  the  country.  An  affidavit  of  these  facts 
was  made.     In  re  Cfrahamj  1  Buck,  47. 


p.  -202. 

r^rsonai  set-         Upon  an  affidavit  that  a  party  keeps  out  of  the  waj 

^'hei?di*  pcnied  to  Rvoid  the  service  of  an  order  in  bankruptcy,  tbechan- 

'^^^^'  cellor  upon  a  inotion  will  order  that  the  service  of  the  o^ 

der  at  the  office  of  the  party  shall  be  good  service.     Rx- 

parte  Anderson,  in  re  Piatt,  I  Bucky  38. 
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Gbnxral  Order,  1806.  p.  213. 
The  General  Order  is  imperative  upon  all  parties  ex-  J^  General 

"^  Order  dispensed 

cept  the  chancellory  who  upon  a  petition  can  relax  it  with  by  the 
according  to  circumstances.  chancellor. 

By  the  practice  of  the  office,  a  commission  is  not  consi- 
dered as  ordered  till  all  the  fees  are  paid.  A  solicitor's 
clerk  had  paid  all  the  fees  but  2s.  8d.  which  he  left 
unpaid  within  the  four  days  after  the  docket  was  struck. 

An  application  was  afterwards  made  for  a  commission 
by  another  petitioning  creditor,  who  struck  a  docket  and 
paid  all  the  fees.  But  the  chancellor  ordered  the  first 
commission  to  be  sealed  and  the  fees  paid  for  the  second 
to  be  returned.     Exparte  Slatfordy  re  Dunking  1  Bticky  1. 

Where  a  docket  is  struck  on  a  Thursday,  and  the 
fourth  day  afterwards  is  a  Holiday,  as  Easter  Monday, 
the  practice  of  the  bankrupt  office  is  to  permit  a  docket 
to  be  struck  upon  the  first  application  the  next  day :  as 
though  the  office  was  shut,  the  party  might  have  applied 
at  the  clerk's  residence.  Espartc  Cwper^  12  Ve%^ 
418. 


Gbnbral  Order,  12th  Aug.  1809. 

p.  %lb. 

All  petitions  in  bankruptcy  by  the  assignees  must  be 
signed  by  all  of  them.  ExforU  Mof^an^  in  re  ffiggina^ 
1  Buck,  109. 


PROOF  OF  DEBTS. 

p.  225. 

Stephen  Emmett  was  indebted  to  Charles  and  Thomas  Adebtreceired 
Emmett,  and  being  entitled  in  right  of  his  wife  to  4001.  anc'eoffice'can. 
in  the  event  of  her   surviving  her  mother,  he  and  his  ?•'  afterwords 

^  '  be  proved  ao- 

wife  assigned  to  Charles  and  Thomas  Emmett  that  con-  derthecredu 

tor's  commis- 


sion. 
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tingent  interest.  They  insured  the  life  of  the  wife  to 
that  amount,  which  upon  her  death  they  received  from 
the  insurance  office.  Stephen  became  a  bankmpt,  and 
Charles  and  Thomas  proved  their  debt  under  his  com- 
mission. A  petition  was  presented  to  expunge  the  400!. 
from  their  proof. 

The  vice-chancellor  held  that  this  was  the  converse  of 
Godsally  V.  Boldero^  9  East^  72.  in  which  it  was  held 
^hat  the  creditor  having  received  his  debt  from  the  exe- 
cutors of  his  debtor  could  not  receive  afterwards  the 
amount  from  the  insurance  office,  because  the  contract 
of  insurance  is  no  farther  legal  than  it  is  a  contract  of 
indemnity;  so  here  the  creditor  having  received  the 
amount  from  the  office  could  not  recover  it  again  from 
the  creditor;  but  he  held  that  they  might  pro^e  the 
premiums  they  had  paid,  because  so  far  they  were  dam- 
nified^     Exparie  Andrews,  in  re  Emmetij2  Rose^  410. 

So  in  OodsaU  v.  Boldero,  I  should  have  thought  that 
the  insured  might  have  recovered  back  all  the  premiums 
of  insurance  he  had  paid  upon  the  principle,  that  he  who 
seeks  equity  must  do  equity,  and  if  they  refused  to  pay 
the  sum  insured,  they  ought  to  have  paid  back  all  they 
had  received  without  risk  or  consideration. 


AWARD, 
p.  274. 

'*'^**^***  If  an  agreement  is  made  lo  refer,  and  an  award  is 

made  after  the  act  of  bankruptcy  and  before  the  com- 
mission, the  award  x;annot  be  proved  before  the  commis- 
sioners, but  they  must  settle  the  amount  of  the  debt  if 
it  is  disputed.     Esparte  Kemabeady  1  Roee^  149. 


ILLEGAL  TRANSACTION. 

p.  285. 

If  a  debt  arises  out  of  an  illegal  transaction,  namely « 
an  attempt  to  carry  on  trade  with  an  enemy's  country  in 
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time  of  war,  it  cannot  afterwards  be  proved  in  time  of 
peace.    Exparte  Schmolingj  1  Bttckj  93. 
It  still  continued  to  be  an  unlawful  act. 


DEBTS  BY  PARTNERS. 

p.  30S. 

Isaac  Blackburn  carried  on  the  business  of  a  ship-  Whether  a  joint 
builder  in  his  own  name,  but  Peter  Blackburn  was  a  se-  J^^*^*'*** 
cret  partner  with  him.    Peter  Blackburn  carried  on  the 
separate  business  of  a  merchant  in  bis  own  name. 

Isaac  Blackburn  had  a  banking  account  in  his  own 
name  at  Plymouth,  and  Peter  Blackburn  had  a  banking 
account  in  his  own  name  with  Messrs.  Down,  Thorn- 
ton, and  Co.  and  with  the  Bank  of  England. 

Isaac  drew  bills  in  bis  own  name  upon  London,  paya- 
ble to  his  own  order,  these  he  indorsed  to  Peter,  and  when 
they  were  accepted  Peter  got  them  discounted  with  the 
Bank  of  England,  or  with  Messrs.  Down,  Thornton, 
and  Co. 

The  Bank  of  England,  and  Messrs.  Down  and  Co.  had 
proved  such  bills  under  the  joint  estate  of  the  bank- 
rupt. 

A  petition  was  presented  to  expunge  such  proofs. 
Lord  Eldon  observed  that  unless  you  can  show  that 
livhen  Isaac  drew  the  bill,  he  drew  it  not  as  Isaac,  but  as 
Isaac  and  Peter  there  can  be  no  legal  contract  upon  the 
bill  as  against  the  two. 

There  may  be  a  right  of  action  if  you  can  bring  it  to 
this,  that  the  money  was  raised  by  Isaac  and  Peter  for 
partnership  purposes,  and  he  directed  issues  to  have  it  as- 
certained in  a  court  of  law  whether  they  were  jointly 
liable  upon  the  bills  or  for  money  advanced.  Exparte 
£olithOy  in  re  Blackburn^  I  Buck^  100. 
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m 
w 

46  Geo.  3.  c.  1S5.  s.  2. 
P.S04. 
Separate  debts       William  Hughes,  a  trader,  took  Joseph  Hughes  into 
pamienfaip.^  ^  partnership  with  him,  and  it  was  agreed  that  the  two 
partners  should  pay  the  creditors  of  William  Hctgfaes> 
their  names  being  specified  in  a  schedule. 

The  two  partners  became  bankrupts.  Lord  £ldoB 
held  the  creditors  of  William  Hughes,  whose  debts  were 
adopted  by  the  partnership,  could  not  prore  against  the 
partnership  estate,  unless  they  could  prove  th^r  mssent 
to  the  agreement  previous  to  the  bankruptcy  of  the 
partners.  Exparie  Williams^  in  re  Hughe9^  1  Budt^  13. 
1817. 

This  is  a  very  important  case,  and  it  has  established 
the  opinion  that  I  have  ventured  to  give,  that  the  adop* 
tion  by  partners  of  a  separate  debt  ought  not  to  dfect 
(he  rights  of  others,  unless  it  is  assented  to  by  tiie  sepa* 
rate  creditor  before  th  e  bankruptcy  of  the  partstrs.  See 
ante^  p.  304. 


EXECUTORS. 

p.  SS8. 
Proof  and  Chan,     jhe  bankrupt  was  an  executor,  with  authoritT  to  sell 

cellorsjuni-  ,  * 

diction.  the  testator  s  property  in  the  public  funds,  in  trust  to 

pay  the  dividends  to  the  separate  use  of  his  niece,  Sophia 
Moody  for  her  lijfe,  and  after  her  death  to  divide  it 
amongst  her  children,  and  the  children  of  his  brother 
Peter.  He  sold  out  the  stock,  and  applied  it  to  his  own 
use. 

Sarah  Moody  and  her  husband  petitioned  the  chan- 
cellor that  they  might  be  permitted  to  prove  the  value  of 
the  stock  sold  out. 

It  was  objected  that  the  executor  himself  should  prove, 
and  a  petition  was  presented  by  the  children  of  Peter, 
that  the  bankrupt  might  be  permitted  to  prove  for  tbe 
whole,  or  to  the  extent  of  their  interest. 

The  vice-chancellor,  and  afterwards  the  chancellor. 
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ordered  that  Mrs.  Moody  and  her  husband  should  prove. 
Lord  Eldon  observed,  that  Lord  Thurlow  bad  held  that 
an  executor,  having  dealt  fraudulently  with  the  funds, 
ought  not  himself  to  be  permitted  to  prove,  and  when 
all  the  consequences  are  considered,  it  would  be  most 
mischievous  to  permit  him.  The  practice  was,  upon  a 
claim  being  entered,  to  refer  it  to  the  master  to  appoint  a 
proper  person  to  prove.  ExparU  Moody,  in  re  Warne, 
2  Rose,  413. 

In  this  case  no  application  had  been  made  to  the  com- 
missioners,  and  it  was  objected  that  no  petition  could  be 
presented  to  the  chancellor  tiU  a  decision  had  been  made 
by  the  commissioners.  Lord  Eldon  observed,  ^'  If  the 
court  can  do  this  by  a  reference  to  the  master,  it  can,  in 
the  first  instance,  and  to  save  circuity,  make  the  nomi- 
naUon."    Ibid.  41  & 

If  I  have  stated  correctly  the  chancellor's  jurisdiction 
respecting  the  proof  of  debts,  and  many  other  subjects 
in  bankruptcyi  (see  the  beginning  of  this  volume,)  it 
must  depend  entirely  upon  his  discretion  whether  he  will 
declare  his  opinion  upon  the  subject  before  or  after  an 
application  has  been  made  to  the  commissioners. 

In  this  case  it  was  ordered,  that  the  value  of  the  stock 
at  the  date  should  be  proved,  with  the  amount  of  the 
dividends  which  would  have  been  paid,  if  it  had  not 
been  sold  out. 

The  stock  probably  had  risen,  but  if  it  had  fallen, 
then  the  amount  of  the  stock  when  it  was  sold  out  must 
have  been  proved.  Otherwise,  if  the  bankrupt  had  paid 
twenty  shillings  in  the  pound,  he  would  have  profited, 
and  perhaps  greatly,  by  his  own  fraud. 


PROOF  OF  DEBTS. 

p.  339. 

The  chancellor  has  declared,  that  he  would  expect  that  Petition. 
petitions  to  enforce  the  proof  of  a  debt  should  state  the 
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grounds  of  the  rejeotion  by  the  commissioDen.     JBjrpartf 
Schmoling^  1  Buck,  93. 

No  costs  are  allowed  iit  a  petition  against  the  jad^meBt 
of  the  commissioners. 


BILLS  OF  EXCHANGE. 

p.  364. 

*The  partners  of  the  Pontefract  bank  issned  notes,  bj 
which  they  promised  to  pay  the  amount  in  cash  or  notes 
of  the  Bank  of  England.  As  this  was  not  an  absolute 
promise  to  pay  in  money,  the  notes  were  not  nego- 
tiable.   Ea^arte  Itneson^  2  ito«0,  385. 

Lord  Eldon  held  that  these  notes  were  originally  good 
for  nothing,  and  that  HeptonstaU,  a  farmer,  who  had 
taken  them  for  a  full  consideration  in  the  course  of  his 
business,  but  not  immediately  from  the  bank,  could  noi 
prove  them  under  a  commission  issued  against  the  part* 
ners  of  the  bank,  and  having  proved,  that  his  proof 
must  be  expunged.  Esparte  Daviwn^  in  re  Seaiom^ 
I  Buck,  31. 


EVIDENCE. 


p.  466. 

AetofiNuik-  The  petitioning  creditor  sued  out  a  separate  com nci5- 
lillTivedTj  sion,  and  afterwards  a  joint  commission  directed  to  tfct 
an  affidai-iL  same  Commissioners,  and  he  now  applied  by  petition  thai 
the  person  who  had  proved  the  act  of  bankruptcy  under 
the  separate  commission  might  make  an  aflBdavit  of  Jt 
before  a  master  in  chancery,  and  that  the  commissioner* 
might  be  at  liberty  to  receive  it,  he  being  obliged  to  be 
detained  for  some  time  upon  very  pressing  and  impor- 
tant business  at  a  distai^e  from  the  place  where  the  coi3- 
missiouers  met. 
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This  was  opposed,  and  the'  petition  was  dismissed. 
Exparie  Rowe^  in  re  ThomaSj  2  Rose^  839. 

The  chancellor  had  made  such  an  order  in  the  case  of 
Walter  Wood,  1  Rase,  298. 

There  it  was  not  opposed. 


p.  456. 
The  petitioning  creditor  has  pledged  himself  to  sup-  PetitiAning 
port  the  validity  of  the  commission,  and  is  bound  to  be  topi^oc« erf. 
assistant  to  it  in  all  its  stages ;  and  if  the  commission  has  deoMwhea 
been  supported  by  a  bill  of  exchange  or  promissory 
note,  the  chancellor  will  order  him  to  pay  all  the  costs 
which  have  been  occasioned  by  his  non-production  of  it, 
or  refusal  to  give  an  account  for  it.    Exparie  Glaaaop, 
m  re  Kemp^  2  Rose^  S86. 


p.  456. 

Witnesses  refused  to  attend  the  commissioners  because  CreditozB  on 
they  were  creditors,  but  the  chancellor  ordered  them  to  chSLleiu>?to 
attend  to  be  examined  by  the  commissioners,  who  were  attend  m  win 
to  judge  of  the  admissibility  of  their  evidence.  "^^ 

In  the  matter  of  Oooldie,  2  RoWy  SSO. 


p.  456. 

The  notice  may  be  proved  as  soon  as  the  commission 
is  produced,  and  it  will  immediately  put  the  opposite 
party  upon  supporting  the  commission  in  the  same  man- 
ner as  before  the  act  passed. 

When  a  party  has  been  regularly  permitted  to  with- 
draw his  plea,  and  plead  de  novo,  the  last  must,  when 
pleaded,  be  considered  the  plea  to  all  purposes,  and  a 
lotice  given  along  with  it  as  a  sufficient  compliance  with 
Ifae  statute.     Decharme  v.  LanCj  2  Camp.  324. 


p.  456. 
The  chancellor,  upon  a  motidit  ^iU  order  a  party  in  with**  aeS  er. 

VOL.  11.  p  p 
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tKMflession  of  a  deed  to  attaid  the  eommiMioiiera  wilh  it 
at  the  opening  of  the  comiBiMioii,  withotti  prejudice  to 
any  objection  which  h^  might  make  to  the  piodaclioi 
of  it    Exparte  Treachery  1  Budt^  17. 


p.  256. 

A  AoHoitor  refused  to  produce  a  deed  of  anigaBiat 
made  by  the  bankrupt  before  the  commisBioiiefa.  Upoe 
a  petition  he  was  ordered  so  to  do^  and  to  pay  the  coiu 
of  the  petition.  Exparte  Xaw>  in  re  Oakdm^  I  Buck, 
110. 

But  the  chancellor  added«  if  he  had  be^i  the  solicitor 
of  the  bankrupt  under  whose  advice  the  deed  had  beet 
executed,  he  would  have  been  justified  in  not  prbdudu^ 
it  without  an  order  of  the  court. 


BaDknipti  re- 
•timined  from 
brio^inf  an 
Action. 


ACTIONS.      • 

p.  467. 

The  chancellor  restrained  the  bankrupt,  Ridiardbei. 
the  petitioning  creditor,  and  a  creditor  wlio  had  proved 
from  bringing  an  ejectinent  against  a  purchaser  mder 
the  commission  after  it  had  been  acquiesced  in  seveo 
years. 

But  the  court  tilting  in  bankruptcy  will  not  reslnuD  » 
creditor  from  pursuing  his  legal  remedy,  if  he  has  d« 
come  in  under  the  commission.  Expctrte  €framiy  «  ** 
Bichardaony  1  Bucky  90. 


ELECTION, 
p.  488. 


besUv^i 


Upon  a  petition      Upon  a  petition  that  the  certificate 

tifi rate,  the  ^^''  &nd  that  the  petitioner  might  be  permitted  to  prove  ^ 

b^^dTTl?  Ml  ^^^^  because  there  wore  many  creditors  abroad,  vbo 

outof  castody. 
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eonld  not  have  bad  time  to  come  in  and  prove.  The 
petitioner  held  the  bankrupt  in  onstody. 

Lord  Eidon  said,  I  ^<  cannot  staf  the  certificate  without 
having  an  undertaking  that  the  creditor  who  petitions 
wiU  prove ;  and  if  he  undertakes  to  prove  I  must  allow 
the  bankrupt  the  benefit  of  the  49  Qeo.  3.  c.  121.  «.  14. 
viz.  that  the  action  shall  be  discontinued." 

The  petitioner  afterwards  delayed  to  prove  and  dis- 
chaige  the  bankrupt,  so  the  chancellor  allowed  the  certi- 
ficate, being  of  opinion  that  the  conduct  of  the  petitioner 
had  been  in  contravention  of  the  terms  upon  which  the 
court  had  been  induced  to  interfere.  Esparte  Lord^  in 
re  Stevens^  2Ro9e^  421. 

A  petition  to  stay  a  certificate  does  not  seem  Xo  come 
within  the  words  of  49  Geo.  3.  c.  121.  e.  14.  but  in  ana- 
logy to  it  the  chancellor  may  always  annex  as  a  condi- 
tion to  the  grant  of  the  petition  and  even  to  the  hearing 
of  it,  that  the  bankrupt  shall  be  set  at  liberty. 


Vol.  2.  p.  488. 

If  a  joint  creditor  of  A.  and  B.  sue  out  a  commission 
against  A.  and  he  receives  a  dividend  under  that  com- 
mission, he  may  bring  an  action  against  the  other  part- 
ner for  the  residue.    Heath  v.  Hall^  4  Taunt,  326. 


ANNUITIES. 

Vol.  2.  p.  491. 
John  Rowlatt,  the  bankrupt,  executed  a  bond  to  the  Bond  foran- 
petitioners  in  the  penal  sum  of  6,000Z.  conditioned  to  be  ""**^  ^"*^*  ' 
Toid,  if  in  the  event  of  an  intended  marriage  between 
Charles  Rowlatt  and  Ann  Mashiter  and  the  heirs,  execu- 
tors and  administrators  of  John  Rowlatt  should  at  the 
end  of  three  months  after  his  decease  pay  to  the  peti- 
tioners the  sum  of  3,0001.  to  be  held  upon  the  trusts  of  a 
certain  marriage  settlement,  and  also  if  John  Rowlatt 
his  heirs,  &c.  should  perform  his  covenant  in  the  said 
marriage  settlement,  which  was,  that  he,  Jphn  Rowlatl^ 

p  p  2 
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bis  fai^irs,  Ac.  did  covesant  wifli  Cliarles  RowbUifliatlie 
the  said  John  Rowlatt  woold,  nnUl  Charles  Rowlatt  to 
ineambent  of  a  living  of  6001.  a  year,  or  vntil  his  deitii. 
pa  J  him  an  annuity  of  200L 

The  annuity  of  the  200^  had  been  in  arrear,  so  Ati 
the  penal^  of  the  bond  was  forfeited.  The  chanoetlor 
therefore  held  that  there  might  be  a  proof  snder  the  bond, 
but  said,  how  that  is  to  be  ascertained  most  be  the  sab- 
ject  of  farther  considerati<m :  in  the  mean  time  let  tbf 
claim  be  admitted.  ExparU  Bowlattj  in  re  RxmiaU^  3 
Rose^  416. 

Though  I  was  one  of  the  commissioners,  I  do  not  know 
how  the  bond  was  valued  in  consequence  of  the  chancel- 
lor's order.  It  would  be  the  present  value  of  3002.  at 
the  end  of  three  months  after  the  death  of  John  Row- 
latt, and  also  the  value  of  an  annuity  for  the  life  of 
Charles  Rowlatt  diminished  by  the  chance  of  his  obtaii* 
ing  a  living  of  6001.  a  year. 


Vol.  2.    p.  499. 

Tiie^rety  for  The  plaintiff  became  surety  for  the  defendants  for  Ibe 
an  annuity  how  payment  of  an  annuity,  and  afterwards  the  defendants 
liable.  became  bankrupts,  and  obtained  their  certificates,  and  the 

plaintiff,  after  the  allowance  of  the  certificates,  was  called 
upon,  and  compelled  by  the  annuity  creditor  to  pay 
several  sums  for  arrears  of  the  annuity  accruing  dQe, 
after  issuing  the  commission,  to  recover  which,  he 
brought  this  action,  ^nd  held  the  defendants  to  bai7: 
and  upon  a  rule  for  discharging  the  defendants  on  com- 
mon bail,  Lord  Ellenborough  said,  the  surety  canoot 
compel  the  annuity  creditor  to  come  in  and  prove,  and 
it  is  not  a  debt  quocid  the  surety,  until  he  is  in  a  coodi^ 
tion  to  be  demnified  by  it.  If  the  legislature  intended 
such  a  case  as  this,  they  have  not  so  said,*  nor  have  thej 
used  language  suflSciently  clear  to  enable  us  to  say  so. 

Rule  discharged.     Welsh  v.  Welsh^  4t  Mau.  and  Sd9. 
:>38.  1815. 
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It  ig  probable  that  the  composers  of  this  clause  did  not 
mtend  to  place  the  surety  for  the  payment  of  an  annuity 
yearly  upon  the  same  footing  as  a  person  liable  before 
the  bankruptcy  for  a  certain  debt 

Under  an  annuity  deed  or  covenant  to  pay  a  certain 
sum  yearly, the  annuitant  could  not  compel  the  surety  to 
pay  the  amount  of  the  value  of  the  annuity,  nor  could  he 
compel  the  annuitant  to  accept  the  value.  This  case  is 
clearly  not  within  this  statute. 

The  arrears  due  at  the  time  of  the  bankruptcy  of  the 
bankrupt  would  be  a  certain  debt,  and  section  8,  re- 
qpecting  sureties,  would  clearly  apply  to  them. 


49  Geo.  3.  c  121.  s.  19. 
p.  615. 

If  a  lessee  by  his  lease  is  to  take  away  the  off-going  Ri^ht  of  the 
crop  at  the  expiration  or  other  determination  of  the  *"lflr»«?»  "P®" 
lease,  and  the  chancellor  or  vice-chancellor  orders  the  the  premjaaf 
assignees  to  deliver  up  the  premises  to  the  landlord,  it 
will  be  upon  condition  that  they  shall  have  the  off-going 
crop  and  the  same  benefit  the  bankrupt  would  have  had 
at  the  expiration  of  the  lease  by  the  efBuxion  of  time. 
Exparte  MaundreUj  1  Buckj  83. 

Where  there  was  a  lease  with  covenants  that  the  lessee 
at  the  end  of  the  term  should  not  take  away  hay,  straw, 
or  manure,  and  a  determination  of  the  lease  by  an  order 
of  the  chancellor  under  the  statute  49  Oeo.  S.  c.  121. 
9,  19,  upon  a  case  stated  for  the  opinion  of  the  court  of 
King's  Bench,  they  certified  that  the  assignees  were  not 
entitled  to  retain  the  hay,  straw,  manure,  &c,  or  had  a 
right  to  be  paid  for  them.  In  the  matter  of  Gough^  18th 
February,  1814. 

In  such  a  case  as  the  two  last  there  had  been  an  exe- 
cution, under  which  the  hay,  straw,  manure,  &c.  had 
been  sold ;  that  execution  was  set  aside,  and  the  sheriff 
paid  over  to  the  assignees  what  he  had  levied. 

The  assignees  elected  to  abandop  the  lease.  Upon  the 
petition  of  Lady  Smythe  the  lessor,  the  chancellor  re- 
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strained  the  assi^ees  from  removing  oif  tbe  premifla  fte 
remaining,  hay,  straw^  manure,  &c.  and  ordered  ihem 
to  account  for  what  had  been  sold  hy  the  sheriff.  Es» 
parte  Whiitington,  in  re  Adams,  1  Bud,   87. 


SUPERSEDING  A  COMMISSION. 

p.  628. 

Wbat  ttci«  of  Where  an  issue  was  directed  to  try  whether  an  md  of 
bankniptcy  bankruptcy  was  concerted,  and  the  jury  found  it  was  con- 
certed, a  new  trial  was  applied  for  with  liberty  to  prove 
other  acts  of  bankruptcy  not  concerted.  But  the  chan- 
cellor ordered  the  commission  to  be  superseded  with 
costs  to  be  paid  by  the  petitioning  creditor  and  tbe  soli- 
citor, though  he  thought  other  valid  acts  might  be  sub- 
stantiated. This  he  said  was  a  fraud  practised  upon  the 
court.     Esparte  Prosaer,  in  re  Brawn,  1  Btick^  77. 

He  said  in  an  action  at  law,  it  is  not  necessary  to  give 
evidence  of  the  act  of  bankruptcy  proved  before  the  con* 
mifisioners,  and  he  said  in  the  bankruptcy  of  a  penoa 
of  the  name  of  Brown»  who  was  i^nt  to  the  I>iike  d 
Northumberland^  the  commission  was  taken  out  apoa  a 
concerted  act,  but  at  the  trial  at  law  evidence  was  ad- 
mitted of  other  acts  not  concerted.     Ibid*  79. 

A  court  of  laW|  if  the  validity  of  the  conunission  it 
disputed,  can  have  no  knowledge  of  what  was  proved  be- 
fore tbe  commissioners^  and  therefore  a  different  debt  doe 
to  the  petitioning  creditor,  and  a  different  act  of  bank- 
ruptcy and  trading  may  be  proved. 


mission. 


p.  628. 
Diitant  eom-  The  bankrupt  had  resided  at  Nottingham,  where  30  of 
his  creditors  resided;  a  commission  was  issued,  whicb 
was  inteuded  to  be  executed  at  Warminster,  200  miles 
from  Nottingham,  in  the  county  of  Wells,  where  two 
only  of  his  creditors  resided. 

Upon  a  petition  to  supersede  it,  the  vice-chancellor 
said  there  is  no  instance  of  superseding  a  conunission,  be- 
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cause  it  is  directed  to  «  pl«ioe  at  a  great  distance  from  the 
residence  of  the  main  body  of  the  creditors,  I  will 
however,  for  the  greater  convepienee  of  the  creditors 
adjourn  the  period  for  the  choice  of  assignees  for  ten 
4ays.    Exparte  Felhws,  in  re  Doubleday^  2  Madd.  141. 


p.  628. 

The  vice-chancellor  had  made  an  order  of  supersedeas 
upon  an  affidavit  of  service. 

Upon  a  petition  to  vacate  that  order,  and  to  award  a 
writ  of  procedendo^  upon  reasons  assigned  for  not  ap- 
pearing at  the  hearing  of  that  petition,  the  vice-chan- 
cellor said,  that  if  this  were  a  superaedeasj  which 
had  proceeded  upon  a  petition  heard  before  the  lord 
chancellor,  then,  perhaps,  the  procedendo  ought  not  to 
issue,  unless  the  lord  chancellor  himself  should  be  satis- 
fled  of  its  propriety ;  but  here,  as  the  lord  chancellor  in 
superseding,  acted  upon  the  order  of  the  vice-chancel- 
lor, in  the  same  manner  might  the  vice-chancellor  certify 
the  propriety  of  avoiding  the  procedendo.  The  proce- 
dendo  was  ordered  upon  payment  of  costs  occasioned  by 
the  former  petition  and  the  present  application.  Ex- 
parte Cramp  f  1  Buckf  S, 

A  creditor,  who  has  not  proved,  cannot  petition  to  su-  A  creditor  nay 
persede  a  commission.    Exparte,  2  Madd.  281.  '^^Ill^de.^  '"* 

All  the  creditors  who  have  proved  may  join  at  any 
time  to  petition  for  a  supersedeas,  and  it  will  be  granted 
of  course. 

But  any  creditor,  though  he  has  not  proved,  may  peti- 
tion to  supersede  a  fraudulent  commission. 

The  above  case  must  have  been  inserted  inadvertently. 


p.  628. 


The  bwkr^pt  was  described  in  the  proceedings  as  a  I|^^,VJ*^^"- 
ship  owner  residing  at  BriddLesey .     It  appeared  that  he  ■«ded  for  mb. 

representing'  it> 
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was  also  an  attorney  and  the  town  clerk  of  Colchester, 
where  he  had  a  house  and  general!  v  resided. 

Upon  a  petition  to  supersede  the  commission  because 
be  was  not  a  trader. . 

In  the  proceedings  he  was  also  called  a  dealer  and 
chapman. 

The  vice-chancellor  dismissed  the  petition  with  costs, 
observing,  that  unless  it  clearly  appears  upon  the  face  of 
the  proceedings,  that  the  party  declared  a  bankrupt  is 
not  a  trader,  the  petitioner  is  precluded  from  going  into 
evidence  to  disprove  the  fact  of  trading,  unless  be  can 
show  the  commission  was  fraudulent,  which  be  has  failed 
to  prove.    J^xparte  Leviy  in  re  Sutton^  I  Buck^  75. 


p.  628, 

Adrion  to  sT**  *  '*  ^"^^  objected  that  a  party,  who  had  petitioned  to 
p<|rs«de  a  com-  supersede  a  commission,  was  not  a  creditor,  for  Chough  he 
tDiMioB.  jj^j  g^  sworn  in  his  affidavit,  yet  that  was  contradi>  ted 

by  the  examination  of  the  bankrupt  before  the  commis- 
sioners. 

The  vice-chancellor  thought  this  was  sufficient  to  di- 
rect a  farther  inquiry  to  be  made  before  the  commis- 
sioners.    1  Bucky  98. 

No  one  but  a  creditor  can  have  any  interest  in  the  com^ 
mission. 


p.  528. 
The  aatliority        By  the  53  Geo.  3.  c.  24.  the  vice-chancellor  shall  hear 

of  the  vice-  n  i_ 

chBDceiior*!      All  such  causcs  and  matters  depending  in  the  court  of 

2SdIi^MmmT'"  ^*^a°<^«*'y  as  ^^^  chancellor  shall  direct,  but  he  shall  have 
fiom.  no  power  to  alter  any  decree,  order,  or  act  of  the  chan- 

cellor unless  authorized  by  him. 

When  the  vice-chancellor  had  ordered  a  commission  to 
be  superseded,  and  the  order  was  confirmed  by  the  chan- 
cellor, the  vice-chancellor  may  afterwards  order  a  writ 
of  procedendo^  if  the  chancellor  upoi^  motion  directs  or 
authorizes  it  to  be  heard  by  the  vice-chancellor.  Ex- 
parte  Hurd,  in  re  Partington^   I  Bucky  46. 
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AUCTION  DUTY. 

19  Ceo.  3.  c.  66.  p.  215. 

It  has  been  decided  bj  the  court  of  exchequer,  that  Mor^f^td  ^ 
where  real  property  has  been  mortgaged,  and  the  pre-  sabject  to  the 
misea  are  sold  by  order  of  the  assignees,  as  the  estate  "^^^"^SLt 
of  t^je  bankrupt,  they  are  subject  to  the  auction  duty  of  of  the  nort- 
ec/, in  the  pound  on  ttie  sale  of  any  interest  in  lands,  by  ^^^' 
the  43  Geo.  3.  c.  69.  Sched,  A. 

In  that  case  it  is  stated  that  the  property  sol<f  by  the 
defendant  at  an  auction,  was  purchased  by  John  Gely, 
the  bankrupt,  on  the  10th  of  October,  1799,  and  was, 
by  indentures  of  lease  and  release,  conveyed  to  the 
use  of  Thomas  Sewell,  his  executors,  administrators,  and 
assigns,  for  the  life  of  the  said  John  Gely,  in  trust 
nevertheless  for  the  said  John  Gely,  and  his  assigns  for 
the  term  of  his  life,  and  to  prevent  dower,  with  remainder 
to  the  use  of  the  said  John  Gely,  his  heirs  and  assigns  for 
ever.  That  by  an  indenture,  dated  the  4th  day  of 
April,  1810,  the  same  premises  were  demised,  by  the  said 
John  Geiy  and  Thomas  Sewell,  to  Thomas  Godsell,  his 
executors,  administrators  and  assigns,  for  a  term  of  one 
thousand  years,  to  secure  530^.  and  interest,  with  a 
power  and  covenant  for  redemption,  on  payment  of 
such  5^0/.  and  interest  on  the4tb  day  of  October,  1810. 

That  Gely  became  bankrupt,  and  these  premises  were 
conveyed  by  bargain  and  sale  to  his  assignees ;  that 
they  were  sold  by  auction,  by  order  of  the  assignees,  con- 
formably to  the  19  Geo,  3.  c.  66.  s..  15.  and  16.  sec 
ante  215.  That  they  were  sold  for  800/.  and  a  regular 
conveyance  was  made  to  the  purchaser  by  the  assignees 
and  the  mortgagee,  who  received  his  principal  and  in- 
terest, and  the  surplus,  197/.  8«.  was  carried  to  the 
bankrupt's  efiTects;  the  defendant,  the  auctioneer,  re- 
fused to  pay  the  auction  duty  upon  this  sale.  A  case 
being  agreed  upon  by  the  counsel,  and  they  being  heard 
upon  it,  the  court  pronounced  judgment  for  the  crown. 
Thompson,     Chief    Baron. — '^    Unquestionably    the 
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ftuctioneer  is  liable  to  the  payment  of  the  datjr  chai^ 
on  this  sale  b  j  auction,  unless  he  can  shew  the  estate  to 
be  within  the  exception  of  the  act  Now  he  has,  n 
point  of  fact,  sold  the  whoky  without  any  distinction  oi 
the  interest  of  the  bankrupt  or  the  mortgagee.  It  wv 
sold  by  order  of  the  assignees  certainly,  bat  all  tlial 
they  had  a  right  to  sell,  was  the  equity  of  redemptioD 
merely.  They  had  undoubtedly  a  right  to  redeem  the 
mortgage,  and  thus  make  the  estate  their  own ;  and 
had  they  done  so,  it  would  have  been  a  differeot  ques- 
tion, alUiough  the  statute  enacts  that  the  assignees  shall 
eertify  that  all  and  erery  the  estates,  goods,  Ac,  specified 
in  the  catalogue,  were  really  and  truly  the  property  ol 
the  bankrupt,  at  the  time  of  suing  forth  the  commisBion." 
It  is  not  necessary,  howeyer,  at  present,  to  consider 
that  question. 

They  might  also  have  ordered  the  equity  of  ademp- 
tion only  to  have  been  put  up,  and  that  would  eertainlj 
have  brought  it  within  the  excepted  cases. 

The  defendant  has  not  brought  himself  within  the  ex- 
ception provided  by  the  act,  and  he  is  therefore  liaUt 
to  the  whole  duty,  chargeable  on  the  amount  of  the  pro- 
duce of  this  sale. 

The  other  two  barons  present,  Graham  and  Rich- 
ards, were  of  the  same  opinion.  Judgment  for  the  orowB. 
The  King  v.  AbioU,  8  Price,  178. 

Chief  Baron  Thompson  observed  also, "  That  the  meszh 
ing  of  the  exception  is,  that  the  produce  of  the  pro- 
perty, which  would  go  when  sold,  to  the  satisfkctioB 
of  creditors,  should  not  be  liable  to  the  duty,  as  matter 
of  commiseration :  and  in  this  case,  that  was  merel? 
the  produce  of  the  sale  of  the  equity  of  redemption." 

Then  he  and  the  rest  of  the  court  observed  that  this  is 
the  same  as  if  the  assignees  sold  the  whole  estate,  wh« 
another  person  had  with  the  bankrupt  a  certain  estate  is 
common,  or  an  estate  for  life  or  for  years. 

I  shall  only  remark  that  these  cases  are  not  analogous, 
because  the  sale  of  such  estates  could  not  effect  the  civ* 
ditors  of  the  bankrupt,  and  the  auction  duty  mast  M 
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Upon  the  respective  -owners.  But  the  auction  duty  falk 
upon  the  creditors  in  everj  instance  of  the  sale  of  the 
mortgage,  whether  there  is  a  surplus  or  a  deficiency. 
If  there  is  a  surplus,  so  much  less  comes  to  the  credt- 
tors,  if  there  is  a  deficiency,  the  mortgagee  must  prove 
so  much  more,  and  every  dividend  is  diminished. 

If  the  mortgagee  applies  to  the  commissioners  by 
Lord  Rosslyn's  order,  they  must  order  the  mortgagee's 
premises  to  be  sold,  and  all  proper  parties  must  join  in 
the  conveyance,  as  the  commissioners  shall  direct  The 
assignees  cannot,  therefore,  protect  the  estate  from  this 
burthen  by  selling  the  equity  of  redemption  only,  unless 
the  mortgagee  consents,  for  yntil  there  is  a  final  divi- 
dend, he  may  insist  upon  his  interest  being  sold  by  pub- 
lic auction,  and  that  he  shall  be  paid  out  of  the  pro- 
ceeds. 

The  assignees  cannot  redeem  and  sell,  because  it  is 
clear,  by  the  16th  section,  that  the  assignees  can  only 
sell  what  was  the  bankrupt's  property,  at  the  time  of 
suing  forth  the  commission.  And  this  case  has  decided 
that  the  interest  of  the  mortgagee  was  not  then  the  pro- 
perty of  the  bankrupt. 

It  was  unquestionably  the  great  object  in  these  two 
sections  in  the  Auction  Duty  Act  to  relieve  the  credi- 
tors of  the  bankrupt  from  the  payment  of  the  auction 
duty  upon  every  sale  made  in  consequence  of  a  com- 
mission of  bankrupt ;  I  am,  therefore,  still  obliged  to 
think,  that  the  composers  and  enacters  of  this  statute 
meant  to  include  by  the  general  words  estate^  effects^ 
goods^  chaitelsy  and  property  of  the  bankrupt,  all  that  in- 
terest in  the  bankrupt  which  must  be  sold  by  order  of 
the  chancellor,  or  the  commissioners,  for  the  benefit  of 
the  creditors. 

It  is  the  common  language  of  all  the  world,  both  of 
the  learned  and  unlearned,  that  it  is  the  bankrupt's  pro- 
perty subject  to  a  lien  or  incumbrance. 

In  all  the  cases  of  mortgages,  legal  or  equitable, 
pawns,  pledges  and  liens,  the  assignees  have  no  power 
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to  order  a  sale  bj  auction,   without  a  previous  order 
from  the  chancellor,  or  the  commissioners. 

All  the  oth^  property  of  the  bankrupt  may  be  sold 
by  the  assignee  by  private  contract,  and  the  expence  of 
aa  auction  may  thus  be  saved  ;  but  it  becomes  peculiarly 
cruel,  surely  one  may  say,  morally  unjust  to  the  rest  of 
the  creditors,  when  one  must  be  paid  in  full  both  prin- 
cipal and  interest,  up  to  the  time  of  payment,  or  as  £» 
as  the  price  ,of  the  article  will  extend  ;  that  this  fortu- 
nate creditor  cannot  ^receive  this  advantage,  but  firom 
a  public  auction,  and  they  must  actually  pay  the  auctioa 
duty,  and  all  other  incidental  expences  out  of  their  own 
pockets. 

If  the  legislature,  in  this  instance,  have  not  expressed 
themselves  with  sufficient  clearness,  the  omission  ought 
to  be  supplied  by  the  first  statute  passed  upon  the  bank- 
rupt law. 
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Vol.  Pace. 
ABATEMENT.     See  Actions  and  SuiU  in  Equity 

ABSCONDING.    See  AcU  of  Bankruptcy. 
ABSENTING  HIMSELF.    See  Acts  of  Bankruptcy. 
ACCOMMODATION.    See  BiUs  of  Exchange. 

ACTION. 

Action  Ees  against  ^  comims^onerB  vol*  i-    ^^ 

A  light  of  action  for  trespass  or  any  tort  does  not  pass  to 

the  asngnees  -  *^* 

Where  a  judgment  is  entered  up,  the  right  to  it  passes  ib, 

A  right  of  action  to  recover  real  property  passes  ih. 

A  party  may  bring  an  action  for  mesne  profits,  or  prove 

for  use  and  occupation  -  "•  ^^ 

When  a  party  may  bring  trover  or  assumpsit,  he  may 

dther  prove,  or  he  may  sue  at  law  '^• 

When  he  may  prove  for  the  amount  of  stock,  or  bring  an 

action  upon  the  spedal  agreement  -  >b. 

The  first  case  of  an  action  m  bankrupt  law  is  precisely 

the  law  of  the  present  day  "•  «!•  ^^^ 

Upon  what  statutes  the  right  of  assignees  to  bring  actions 

depends  -  -  *"• 

When  they  must  declare  as  asngnees,    and  when  they 

need  not  -  -  ^^' 

What  proof  is  neoessary  in  such  actions  -  ^'' 
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ACTION.  -  Continued. 

Asfflgnees  need  not  state  the  proceedfaags  at  length  IL  459 

When  assignees  may  bring  either  trover  or  assumpsit  ib. 

The  difiereiit  e^cts  of  each  action        -  -  ib- 

They  cannot  bring  both  actions  -  -  On 

They  cannot  afiirm  the  transaction  in  part,  and  disaffirm 

it  in  part  -  -  ik 

The  assignees  may  maintain  tEOver,    but  not    treqiasa 

against  a  sheriff  -  -  iL  460 

The  assignees  cannot   bring  trespass  for  an  injury  done 

before  the  assignment  -  -  ih. 

The  asagnees  may  maintain  troTer  against  the  plaintiflr  if 

he  assists  the  sheriff  -  -  ii.  461 

The  assignees  must  make  a  demand  in  the  case  of  a  frau- 
dulent preference  -  -  ib. 

The  defendant  may  be  held  to  bful  upon  the  affidavit  of 

one  of  the  assignees  -  -  ih. 

How  the  promise  must  be  laid  -  -  ih 

The  asdgnees  cannot  recover  the  value  of  stock  sold  by  an 

action  of  assumpat  -  -  & 

The  assignees  must  bring  an  action  in  the  name  of  a 

trustee        -  -  E  46f 

May  sue  i)i  the  cpurt  of  requests  -  ib. 

An  action  does  not  abate  by  bankruptcy  -  iL  468 

If  the  sheriff*  receives  money  after  notice  of  an  act  of 
bankruptcy,  and  pays  it  to  the  plaintiff,  it 
may  be  recovered  in  an  assumpsit  frtnn  such 
plauitiff  «  -  ib. 

How  the  assignees  must  proceed  in  an  action  coBunenoed 

by  the  bankrupt  -  -  iL  469 

Whether  the  assignees  can  sue  in  the  name  ef  the  bank- 
rupt -  -  2>- 

Lord  Hardwicke  was  of  opinion  that  the  assignees  might 

sue  in  the  name  of  the  bankrupt  -  ib. 

A  bankrupt  cannot  maintain  an  action  for  the  benefit  of 
hb  crediUHTS,  if  the  defendant  pleads  tiie  plaiBtiffls 
bankruptcy  -  -  fi.  47S 

ACTS  OF  BANKRUPTCY. 

Acta  of  bankruptcy,  two  only  >at  tiie  first  L      S 

The  acto  described  by  IS  Elix.  I-    1^ 
A  sale  is  good,  if  no  commisnon  follows  a  poor  act  of 

bankruptcy  witfain  five  years  -              L  82S 

This  only  true  of  a  secret  act            -  •               L  834 

The  authors  observatioos  vpea  the  sulgect  •               ^ 
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The  pi^esent  law  upon  the  subject  by  46  G«o.  S*  c.  135,       L  92$ 

When  the  act  of  bankruptcy  is  by  lying  m  prison^  the 
commiwnMi  cannot  isf ue  till  the  end  of  the  two 
months  -  •  L  417 

The  authors  observations  upon  that  case  -  ib. 

A  trader  in  gaol  is  considered  as  a  known  bankrupt  L  418 

Act  of  bankruptcy  naay  be  committed  after   the  trader 

ceases  to  trade  -  -  L  448 

Departing  from  the  dwdUng-house  with  an  intention  to 

delay  a  creditor  an  act  of  bankruptcy  L    87 

Evidence  of  it  -*  «  ib. 

Absconding  for  murder^  or  for  any  other  cause,  without 
proYidrng  for  the  payment  of  debts  is  an.  act  of 
bankruptcy  -  -  ib. 

The  prq>osition  that  it  is  more  material  that  the  law 
should  be  decided  than  that  it  should  be  decided 
one  way  or  the  other,  erroneous  -  L    89 

It  wag  erroneously  decided  that  both  a  delay  and  an  intent 

to  delay  were  necessary  •  L    91 

Departing  with  an  intent  to  delay,  though  not  a  creditor 

is  delayed,  is  a  complete  act  of  bankruptcy        i  93, 98 

If  a  trader  escapes  to  avoid  a  sherifTs  officer,  though  he 
has  not  the  writ  with  him,  it  is  an  act  of  bank- 
ruptcy -  -  L    97 

If  he  leaves  an  inn  to  avoid  creditors,  it  is  an  act  of  bank- 
ruptcy -  -  ib. 

If  a  man  absents  himself  under  the  pretence  of  getting 

money,  but  does  not  return,  he  is  a  bankrupt        i.    98 

Staying  abroad  with  intent  to  delay  his  creditors  is  an  act 

of  bankruptcy  «  -  ib. 

Absenting  to  avoid  the  performance  of  a  duty  not  an  act  of 

bankruptcy  -  -  L  100 

Beginning  to  keep  house,  when  an  act  of  bankruptcy  L  101 

If  he  once  begins  to  keep  house,  he  remains  a  bankrupt, 

unless  he  satisfies  all  his  creditors  -  L  109 

The  act  of  bankruptcy  is  on  the  first  moment  of  begin- 
ning to  keep  house  •  «  ib. 

Denial  is  evidence  of  keeping  house  -  ib. 

It  must  be  to  a  creditor  mo  has  the  debt  due  at  the 

time  -  -  ib. 

Denial  when  the  debtor  is  ill  or  engaged  in  buaness  is  not 

an  act  of  bankruptcy  -  -  L  lOS 
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A  denial  to  a  creditor's  servant  or  agent  is  quite  wrfBcient    i  103 
Denial  to  a  tax  gatherer  suffident  -  ib> 

Denial  at  an  unseasonable  hour  not  suffident  L  104 

Denial  by  the  wife  not  suffident  -  ihi 

Keeping  house  without  a  denial  an  act  of  bankruptcy 

105,  106,  107,  108,  no 
Older  to  deny  not  an  act  of  bankruptcy  -  i  105 

Denial  in  the  morning,  though  the  creditor  was  pud  that 

day,  an  act  of  bankruptcy  -  ib. 

Absconding  from  an  apprdienaon  of  an  arrest  L    97 

Leaving  a  counting  house  -  -  i.    98 

Act  of  bankniptcy  abroad  -  -  L    99 

Denial  not  necessary  •  -  L  107 

Denialby  the  trader  himself  not  sufficient  -  L  109 

Demand  of  payment  by  the  creditor  not  suffident  i.  110 

Approbation  of  a  denial  without  a  previous  order  not 

suffident  -  •  i*  118 

A  denial  for  a  minute  sufficient  .  .  L  113 

A  denial  on  a  Sunday,  not  an  act  of  bankruptcy  L  115 

Not  an  act  of  bankruptcy  if  the  creditor  does  not  go  to 

get  payment  from  the  debtor  •  lb. 

Supplemental  depodtion  of  act  of  bankruptcy  -  ih. 
Secreting  in  a  shop,  warehouse,  mitt,  ship,  or  dnuth,  an 

act  of  bankruptcy  -  -  L  114 

Lying  in  prison  two  months  after  an  arrest  for  debt  ibw 
The   act  of  bankruptcy  not  from  the  first  arrest,  if  bafl 

put  in,  but  from  the  imprisonment                iL  ih.  116 

Detainer  after  a  commitment  for  a  crime  considered             L  118 

Anest  upon  mesne  process,  or  in  execution,  the  same        1  119 

Ggmmisdon  cannot  be  sued  out  till  the  end  of  two  months  ib. 

The  months  are  lunar  months  -  ib. 
If  a  trader  is  arrested  on  a  Tuesday,  he  may  be  declared 

a  bankrupt  on  Tuesday  eight  weeks  afterwards  ib. 
Whether  an  act  of  bankruptcy  can  depend  upon  diCferent 

4etainers,  the  first  being  dischai^ged  within  two 

months               -                      -  ib. 

The  custody  of  the  sheriff  is  lying  in  prison               -        L  ISl 

The  arrest  must  be  for  a  legal  debt                 -  ib. 

Procuring  a  fraudulent  arrest  an  act  of  bankruptcy  ib. 
Procuring  money  or  goods  to  be  attached  or  sequestered, 

an  act  bankruptcy           -                       ••  ib. 
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A  firaudulent  execution  in  England  is  not  an  act  of  bank- 
ruptcy, in  Ireland  it  is  ...  i  199 

Fraudulent  outlawry  an  act  of  bankruptcy  ib. 

Escape  out  of  gaolj  being  arrested  for  100/.^   is  an  Act  of 

bankruptcy  -  -  ib« 

It  must  be  an  escape  by  force,  without  the  consent  of  the 

sheriffj  not  with  his  consent  -  ib. 

A   fraudulent  preference^   and  a  fraudulent  transfer  of 

property  by  a  deed  an  act  of  bankruptcy.  L  19 

Without  a  deed  is  void  and  the  property  may  be  recovered 

by  the  assignees  •  -  ib. 

Twyne's  case  explained  -  -  L  194 

A  grant  of  goods  without  deliveiy  of  possesnon  is  frau- 

lent  and  void  as  against  creditors  -  ib. 

Lord  Chancellor  Macclesfield  and  Sir  Joseph  Jekyll  held 
contrary  to  the  present  law,  that  a  trader  before 
his  bankruptcy  might  prefer  one  creditor  before 
another  -  -  i    126 

Observations  upon  their  judgments  -  -         i.  199 

What  b  fiaudi^ent  in  the  cases  at  law  is  fraudulent  in 

chancery  -  -  p.  131 

A' deed  of  trust  granting  all  to  some,  and  excluding  others 

fraudulent,  and  an  act  of  bankruptcy  L  139 

A  grant  of  all  to  indemnify  a  surety,  an  act  of  bank- 
ruptcy -  -  ib. 

An  asrignment  of  all  with  a  colourable  exception  an  act  of 

bankruptcy  -  -  L  133 

A  trust  deed  of  all  a  trader's  effects  for  his  creditors  an  act 

of  bankruptcy  -  -  L  135 

First  hekl  by  Lord  Mansfield  at  Nisi  Prius,  1767  ib. 

Fully  dedded  now  to  be  an  act  of  bankruptcy  i.  136 

No  one  can  sue  out  a  commission  who  in  any  manner  as- 
sents to  a  trust  deed  -  i.  137 

Conditional  deed  of  trust  -  -  ib. 

Not  an  act  of  bankruptcy  unless  all  the  partners  sign  ib. 

Fraudulent  preferences  void  -  i.  138,  140 

Act  of  bankruptcy  must  be  by  deed  -  i.  139 

It  was  decided  that  a  deed  which  creates  insolvency  was  an 

act  of  bankruptcy  -  i.  149 

The  authors  observations  upon  it  -  i   143 

The  creation  of  insolvency  disavowed  and  held  to  be  er- 
roneous -  -  i.  144 

VOL.  II.  Q  Q 
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Obtemtiaos  upon  Sacapacity  to  trade  •  L  14S 

▲  sale  of  goods  to  defeat  the  bankrupt  laws  is  fraudulent 

and  void  -  •  ib. 

An  aasigiunent  of  part  by  deed  to  gire  a  preference  is 

fraudulent,  and  an  act  of  bankruptcy  L  144 

A  conveyance  of  all  the  stock  in  trade  is  an  act  of 

bankruptcy  -  -  i*  147 

Smxeoder  of  a  oc^hold  to  give  a  pieieienca  is  not  an 

actof  banknqiitcy  -  -  L  ISO 

Tbe  author's  obsenradons  upon  that  case  -  ib. 

An  asajgnment  of  debts  or  funds  by  deed  to  gire  a  pre- 
ference an  act  of  banknqitcy  *  i  151 

A  trader  under  an  aneat  ^xsoutea  a  oonveyanoe  of  all 
his  estates  and  effects  to  the  oieditor  in  dis- 
charge oi  his  debt,  the  reminder  in  tn»t  lor 
himself^  an  act  of  bankruptcy  -  i    159 

General  conclusion  firom  aU  the  oases  upon  fraudulent 

grants  «         .  <-  L  167 

Whether  an  act  of  bankruptcy  can  be  committed  abroad     i  170 

An  act  of  bankruptcy  may  be  conunittad  abroad  byab* 

sentlng  himself  -  •        L  173 

Sodecided  by  Lord  fillenborough  -  i*  178 

Concerted  acts  of  bankniptcy  *  ib. 

A  deaial  to  a  cicditorj  who  comes  to  he  refused,  not  an 

act  of  bankruptcy  -  -       L  170 

Tliat  credits  cannot  sue  out  a  commiiskin  «         i-  100 

Parties  to  a  concerted  act  of  bankruptcy  cannot  me  out  a 

commisBlon  »  ^  i.  181 

An  act  of  bankruptcy  committed  by  the  advice  of  o  fiiend 

notrdd  -  *  I.  108 

Those  who  any  way  eonsent  to  a  trust  deed,  cnnot  sue 

out  a  commissiDn  •  -        L  ib.  185 

Not  fraudulent  to  sue  out  a  comndasioa  to  avoid  an  exe- 
cution •  -  L  lot 

Commiaoon  sued  out  upon   a  concerted  act  of  liankrupt- 

cy  may  be  supported  by  another  not  unimpeoohed  p.  184 

A  denial  to  a  creditor,  who  goes  by  concert  to  be  denied, 

not  an  act  of  bankiuptpy  •  i-  i^ 

The  commission  superseded  upon  «  concerted  act  of  bank- 

ruptcy  -  -  ib> 

It  must  not  be  the  oommissioo  of  the  bankrupt  i»  107 

Every  act  of  bankruptcy  vohintaxy  except  that  by  arrest         ib 
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Act  of  bankruptcy  by  a  trust  deed  to  avoid  an  execution     U  189 
Parties  punished  for  a  fraudulent  commission  ib. 

Petitioning  creditor  may  sell  his  debt  -  ib. 

Act  of  bankruptcy  by  compounding  with  the  petitioning 

creditor  -  -  i.  190 

The  inconvepiencies  and  consequences  of  a  trust  deed         L  168 
Denial  by  a  wife  not  an  act  of  bankruptcy  -  i.  159 

Where    supplemental    depositions  of   an    act  of    bank- 

niftcy  can  be  received  -  i.  151^  160 

If  a  trader^  domiciled  abroad^  comes  to  England,  and  if 

he  returns  to  avoid  an  arrest,  he  commits  an  act 

of  bankruptcy  -  -  L    68 

ADJOURNMENT. 

Of  the  hst  eiaaunatioa  wie  die  canoot  be  supported  li.  555 

AFFIDAVIT.    See  Docket,  Ceriifkaie. 

Affidavit  of  a  debt  received  under  the  commis^on  if  the 

creditor  lives  twenty  miles  from  London  L  256 

^The  bankrupt*s  affidavit  that  he  has  obtained  his  certifi- 
cate £urly,  and  without  fraud  left  at  the  office       L  509 

AGENTS. 

How  to  act  in  suing  out  commissiom  «       -  IL  98 

ALLOWANCE  OF  THE  BANKRUPT. 

ABowanoe  to  the  iMmknipt  when  first  kitroduoed  i.    65 

Allowance  to  a  bankrupt  who  conforms  -  L  310 

Allowan<9fc  not  made  till  the  cert^ieitfe  h  obtained  j.  319 

It  is  a  vested  interest  ...  ib, 

A  final  ^idend  may  be  made  witbeut  retamnig  the  al- 
lowance -  *  ib. 
Allowance  to  be  raade^  if  the  bankrupt's  estate  is  sufficient 

to  pay  att  the  debts  10#.  in  the  pound  -        L  313 

Allowance  not  to  be  refunded  -  -  ib. 

Must  be  preferred  to  the  payment  of  interest  upen  a  sur- 
plus -  -  ib. 
Allowance  in  the  case  of  a  joint  Gonomission              -           i.  314 
Lord  Thurlow  decided,  the  joint  estate  only  should  pay  the 

allowance  -  -  ib. 

The  author's  observationa  upon  the  subjec  -  ib. 

No  allowance  from  the  joint  estate  under  a  separate  com- 
mission -  -  L  315 

Uq2 
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Nor  from  the  surplus  of  the  separate  estate,  if  there  is  a 

joint  commission  -  -  -  i.  316 

ADowance,  when  the  estate  does  not  pay  lOi.  in  the  pound  L  S29 

No  allowance  under  a  second  commisaon,  unless  there  is  a 

dividend  of  15#.  in  the  pound  -  L  32T 

The  bankrupt  under  a  separate  commission  not  entitled  to 
an  allowance,  in  consequence  of  the  £vidend 
which  the  joint  creditors  recdved  from  joint  pro- 
perty ...  a.  30S 

The  bankrupt's  allowance  must  be  paid  before  interest  in 

case  of  a  surplus  •  •  S.  97t 

ANNUITi\ 

Creditors  by  annuities  may  prove  in  all  cases  -  iL  430 

Before  the  49  Geo.  3.  c.  121.  the  creditor  by  an  aranuty 

secured  by  a  covenant  only  could  not  prove  iL  491 

An  annuitant,   who  had  received  an  aimuity  for  several 

years,  not  allowed  to  prove  the  whole  price  ib. 

But  if  purchased  upon  a  bad  fife,  which  grows  better, 

even  more  than  the  first  price  may  be  proved       n,  494 

The  value  of  an  annuity  secured  by  a  liond,  whidi  had 

been  forfdted,  might  be  proved  -  iL  499 

If  the  securities  are  void  under  the  amiuity  act,  the  annui- 
tant may  prove  what  he  has  advanced  iL  49S 

How  an  annuity  is  valued  after  a  lapse  of  time  iL  495 

Where  several  are  bound  for  the  payment  of  an  annuity, 
and  one  only  becomes  a  bankrupt,  what  may  be 
done  -  -  IL  497 

If  the  siurety  for  an  annuity  becomes  a  bankrupt,  the  vahie 

may  be  proved  under  his  commission        -  iL  498 

How  the  vahie  of  an  .annuity  ought  to  be  implied,  where 

there  is  a  surety,  and  only  one  is  a  bankrupt         ii.  499 

Security  for  an  annuity  sold  as  a  mortgage  ii.  499 

'I  he  surety  for  an  annuity  cannot  prove  -  ib. 

The  surety  for  the  grantor  of  an  annuity  how  liable  iL  SW 

APPRENTICE.     SeeVebU. 
ARBITRATION. 

Assignees  cannot  refer  to  arbitration  without  the  consent 

of  creditors  -  •  L  S5S 

Ought  to  protest  against  being  bound  beyond  the  effects      L  SS7 

ARREST  OF  BANKRUPT. 

A  warrant  may  be  obtained  to  arre9t  the  bankrupt  in  con- 
sequence of  a  certificate  fix>m  the  commissioners    L  367 
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This  mode  only  to  be  adopted  till  the  last  examination  L  368 

No  summons  of  the  bankrupt  previously  necessary  L  368 

Every  Judge  or  justice  of  the  peace^  bound   to  gprant  the 

warrant  to  arrest  -         -  ->  ib. 

ASSIGNEES. 

» 

General  asngnees  did  not  exist  by  the  three  first  statutes     L    15 
The  first  asagnee  could  sue  only  for  a  debt  -  i.    37 

When  an  assignee  becomes  a  bankrupt^  how  the  property 

is  to  be  disposed  of  -  .  L  SOT 

The  chdcd  of  assignees  by  the  creditors,  first  introduced   i,  S45 
Provisional  assignee,  first  introduced                   -                 i.  246 

Assignees  power  to  compound  debts                  -                   i.  557 
Assignees  might  prevent  an  execution  against  the  bank- 

niptsgoods               .                .               .             L  358 
Have  a  right  to  all  property,  personal  and  real,  which  the 

bankrupt  possesses  when  his  certificate  is  allowed  ib. 
Jomt  creditors  cannot  vote  fi>r  assignees  in  a  separate  com- 
mission              .                 .                 -               i,  466 
Separate  creditors  cannot  vote  for  assignees  under  a  joint 

commission                   -                           -  ib. 

Assignees  chosen  only  by  the  value  of  the  debts  ib. 

Assignees  need  not  be  creditors  ib. 
The  choice  of  assignees  will  not  be  postponed,  till  oiediton 

.  abroad  can  vote                         -                         L  467 

The  bankrupt  cannot  be  his  own  assignee  ib* 

An  agent  may  prove,  but  he  ought  not  to  vote  ib. 

Assignees  may  be  chosen  within  the  first  hour  ib. 

What  must  be  done,  if  no  one  will  accept  the  trust             i.  468 
The  bankrupt,  as  a  trustee,  or  a  representative  of  a  creditor, 

may  vote  in  the  choice  of  assignees                       L  468 

Assignee  a  bankrupt  must  be  removed               -  S>. 

One,  who  cannot  petition,  may  act  as  assignee  ib. 

Hie  choice  of  assignees  may  be  adjourned  ib- 

The  covenant  of  the  assignees  to  indemnify  commissioners   L  470 
The  chancellor  has  no  power  to  restrain  the  commisttoners 

from  resorting  to  the  covenant  ib. 
Creditors  who  have  proved,  not  compellable  to  relieve  tlie 

assignees           -                         -  ib. 
They  covenant  to  account  for  what  each  receives  ib. 
They  must  covenant  to  give  attested  copies   to  a  pur- 
chaser                         -                        -»                 i.  471 
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If  an  aaaignee  dies,  tkit  corcnant  binds  hb  nal  pwpnty  L  471 
Hlstoiy  of  the  eleotloaj  or  appomtmait  of  an  ^wBJpMff  L  46t 
No  creditor  votes  finr  the  €faoioe,  whose  debt  is  under  10^  i  497 
What  b  paid  to  the  assignees  erroneously^  by  not  chmn- 
iug  a  balance^  may  be  recovered  back  in  assump- 
sit -  -  i  307 
How  they  may  be  permitted  to  bid  or  buy  i  514 
The  autliority  of  assignees  survives,  and  if  the  heir  of  tihe 

last  is  a  ndnor,  the  asngnment  may  be  vacated    L  549 
An  order  to  remove  an  assignee,  does  not  vacate  his  tide 

till  there  is  a  new  assignment  .  L  543 

Causes  for  removing  assignees,  various  Sbt 

ITpon  the  death  or  bankruptcy  of  an  aa^gBce^^npflier  may 

be  chosen  -  .  3). 

Asngnee,  oommisskmer,  or  solidtor,  cminot  pordiase  the 

bankrupt's  property  •  k  $44 

Ifthey  buy,  heiw  die  property  is  to  be  eisold  iL 

The  power  of  assignees  to  buy  such  in  equity  L  563 

Tlie  Chancellor  has  jurisdiction  to  order  the  ■nmi|nnrci  to 
give  up  bills  or  pay  the  proeeeda,  and  war  all 
other  persons  who  consent  -  IL  1«4 

If  an  asagnee  has  acted  some  time^  and  haaan  intercat  ad- 
verse to  the  ciedHon,  the  dianedkv  will  otder 
another  aarignee  to  be  elected,  wboabaD  ezsndae 
his  accounts  -  •  8.     M 

Hie  assignees  must  place  the  money  asoften  as  they  re- 
ceive one  hnndred  pounds  in  he  hands  of  the 
banker  elected  by  the  creators  .         fi.  34tf 

Or  m  the  Bank  of  England  as  appointed  by  the  commis- 
sioners -  ,  a»  348 
If  they  retain  it  in  their  own  hands,  they  shiA  becfaaiged 

SO/,  percent.  »  •  lb. 

The  assignees  must  deBver  in^iponooth  a  -ftiD  and  tnt 
statement  of  the  receipts  and  payments  of  the 
bankrupt's  property  before  every  dividend  g.  349 

If  an  assignee  becomes  a  bankittpt,  he  sMlbe  liablelbr 
the  wfade  debt  due  to    the  bankrupt's  eatal^ 
.     notwidistanding  his  certificate  H  S50 

The  asngnees  have  no  allowance  for  their  trouble  f.  349 

How  they  may  employ  an  accountant  -  ib 

How  the  conunkoionen  are  to  eaaadne  the  aoeoanta  «f 

the  aarignecs,  before  they  dedaie«divideiid         i.  3SI 
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The  anigneea  cannot  revise   tlie  payment  of  a  dividend^ 
or  recover  what  has  been  paid  tOl  the  debt  is  ex- 
punged -  -  H.  478 
If  a  banker  fak,  whilst  the  asagnees  lefxue  the  payment 

of  a  diyidendj  the  loss  must  fiJl  upon  them  ib. 

ASSIGNMENT. 

Assgnment  passes  future  parMiial  proper^  L  8S«  471 

The  chanceilor^s  power  to  vacate  the  assigment,  when  first 

introduced  -  -  L  875 

The  assignment  passes  contingent  interests  -  i.  471 

But  not  the  possibility  of  taking  by  descent  as  heir  ib. 

It  passes  the  bankfupt's  rig^  to  recover  what  he  has  paid 

as  a  gaming  debt  -  •  L  476 

IX  cQnTeys  a  ri§^t  to  a  specific  performance  of  a  covenant 

or  contract  with  the  bankrupt  -  I  477 

A  Uam  passes  by  the  assignment,  though  there  ib  a  cdvo- 
nant  not  to  assign  without  the  consent  of  the 
lessor  ....  ib. 

Tbi  laasa  doss  not  pass^by  the  assignmenla  where  there  is  a 
proviBo,  the  lessor  shall  re-eatea^  if  the  lessee  be- 
comes a  bankrupt  -  -  L  478 
An  annuity  devised  to  the  bankrupt,  and  to  be  received  by 
him  only,  caasesupon  the  assignment  in  bank- 
ruptcy                      -                  -*  ib. 
OffioenT  foil  or  half  pay  does  not  pass                 -                 479 
The  bankrupt  presents,  and  not  the  assignees^  when  a  be- 

ndice  beccnnes  vacant  -  L  480 

How  a  bankrupt's  benefice  must  be  sequestered  -  ib. 

AU  saleable  offices  pass  by  the  assignment  -  L  481 

T^ust  property  does  not  pass  -  -  ib. 

Vnk'B  real  property  passes  to  the  husband's  assignees 

as  long  as  he  oouU  have  received  the  rents  ib. 

Property  obtained  by  a  fiilse  pretence,  does  not  pass  i,  48S 

Her  debt  dum  sola  pass  -  -  1.  48S 

So  m  mortgay^  due  to  her«  but  the  asiigoeffl  must  make  her 

aprovisiea  •  -  ib« 

No  provision  when  the  huiband  ean  leeover,  without  the 

aidof  a  court  of  equity  -  ib. 

The  wife's  property  for  her  separate  use  does  not  pass  ib. 

The  wife's  right  of  survivoiship  is  good  agamst  the  assign 
neee^  if  the  husband  dies  bef<m  they  obtain  po^* 

i  484 
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The  author's  observations  u|)on  the  subject  L  4M 

When  the  assignees  sue  in  equity  for  the  wife's  property, 
they  must  do  the  same  equity  to  the  wife  as  the 
husband,  if  solvent,  must  have  done  i.  481 

If  a  debtor  to  the  wife  voluntarily  pays  the  assignees,  the 
chancellor,  upon  petition,  would  probably  order  a 
proviaon  for  her  -  -  L  483 

No  proviaon  to  the  fami^^  to  be  made  by  the  asagnees 

after  the  death  of  the  wife  -  &. 

Wife's  contingent  mterests  or  posstbilities  pass  by  asrign- 

ment  like  the  husband's  -  ib. 

The  effect  of  the  assignment  upon  property  in  Scotland       L  494 

In  Irdand  -  ib. 

In  other  countries  .  i,  495 

1  he  assignment  may  be  vacated  -  L  540 

This  includes  bargain  and  sale  *  -       L  548 

The  mode  of  making  a  new  assignment  •  ik 

The  power  to  vacate  the  assignment,  includes  the  fattgain 

and  sale  -  -  L  549 

The  mode  of  noaking  a  new  assignment  ih. 

If  goods  are  sent  for  a  particular  purpose,  they  do  not  pass 

to  the  assignees  -  iL  1SS 

If  the  bankrupt  is  the  buyer,  the  goods  would  pass  to  the 

asagnees  -  -  lb. 

If  the  bankrupt  is  an  agent,  trustee,  or  fiutor,  they  wiB  not 

pass  -  -  ib. 

The  assignees  cannot  recover  bank  notes  reodved  for  the 

bankrupt's  property  -  iL  848 

An  assignmeut  may  be  vacated,  and  the  property  resold    nL  100 

ATTACHMENT. 

After  a  secret  act  of  bankruptcy  more  than  two  calendar 

monthfl  before  the  date  of  the  commission  valid    &  S4S 

ATl'OHXEY.    See  Solicitor. 

An  attorney  to  be  made  a  bankrupt  as  a  scrivener,  must 

have  been  the  depository  of  money  -  li.    58 

Attorney  has  a  lien  upon  papers  placed  in  his  hands  iL  168 

An  attorney  has  a  lien  upon  the  debt  and  costs  after  no* 

tice  to   the  defendant  -  ib. 

But  not  without  notice  -  •  fi.  168 

Has  a  lien  upon  a  sum  awarded  -  iL  189 

Has  lien  upon  costs  to  be  ptud  by  a  petitioniDg  creditor  ^ 
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Has  no  lien  upon  papers  delivered  after  an  act  of  bank- 
ruptcy -  -  L  169 

He  has  if  delivered  two  months  before  the  commission         iL  170 

Summary  jurisdiction  over  attomies  *  ib. 

A  subsequent  special  contrast  destroys  the  lien  ib. 

By  agreement  he  may  not  have  a  general  lien  ib. 

A  lien  cannot  exist  beyond  the  interest  of  the  client  ib. 

The  attorney  of  j  the  petitioning  creditor  must  transfer  the 

proceedings  o the  attorney  to  the  assignees  ib. 

Petitions  in  bankruptcy  shall  be  agned  by  the  petition- 
ers^ and  shall  be  attested  by  the  attorney  or 
agent  -  -  ii.  S14 

Attorney's  bill  how  it  is  proved  -  ii*  333 

An  attorney's  lull  may  be  taxed  for  obtaming  a  certiii- 

cate  .  -  ii.  504 

AUCTION  DUTY. 

Auction  duty  not  to  be  paid  upon  the  sale  of  bankrupt's 

effects  •  -  -  ii.  215 

The  goods  to  be  sold  shall  be  specified  In  a  catalogue  sign- 
ed by  the  assignees  -  ii«  *1* 

Lord  Kenyon  was  of  opinion  that  the  bankrupt's  mort- 
gaged premises^  when  sold,  were  subject  to  the 
auction  duty  -  .  ib. 

Observations  in  support  of  a  cUfierent  opinion  ib. 

Sale  of  mortgaged  premises  subject  to  auction  duty  it  585 

Observations  upon  that  case  -  ii*  587 

AUXILIARY  COMMISSIONS. 

When  allowed  -  -  ii.  «51 

Commissioners  under  them  to  receive  proof  of  debts  under 

20/.  -  -  ii.  258 

The  bankrupt  is  not  to  be  examined  under  them  ib. 

AWARD.    See  ArhUration  and  IkbU. 

B. 
BAIL. 

How  discharged  when  the  bankrupt  obtains  bis  certificate    i.  143 

May  at  any  tme  arrest  the  bankrupt  -  i.  131 

BALANCE.    Se^  Set-off 
BANKER. 

When  a  banker  becomes  a  bankrupt,  how  his  customer's 

property  is  afiected  -  i.  207 

Who  shall  i^e  the  banker  of  the  bankrupt's  estate  i.  545 
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Bankers,  broken,  and  iackon,  may  be  bankrupts  L  565 

The  law  with  respect  to  bankers  when  thej  beeome  bank- 
rupts is  nearly  the  same  as  that  of  fiietois  and 
brokers  -  «       S.  148 

BiDs  sent  for  a  particular  purpose  remaining  in  specie  onat 

be  restored  by  the  asoignees  to  the  owners  iL  14S 

Money  reodved  by  a  banker  upon  discounted  lulls  ndifld 

with  his  own^  cannot  be  restored  ib. 

The  owner  must  pnnre  under  the  oonmisaloii  &, 

BiBs  sent  to  a  bmker  on  a  gmcial  aooouat  pots  to  his  aa- 

signees  -  •  S.  144 

The  distinction  explained  •  ibc 

Bankers  hare  a  general  Ben  •  a.  145 

A  lien  for  aD  liabilities  as  bankers  *  iL  146 

But  probably  not  for  a  debt  not  due  to  them  aa  bankers   iL  147 
A  general  lien  upon  all  securities  -  ii  146 

Question  whether  bills  paid  for  a  paitioular  purpose^  or 

upon  a  general  account  •  iL  149 

A  banker  inlght  portiaDy  disoount  a  bin 
Bills  paid  in  upon  a  general  account  cannot  beiecovered    iL  153 
BiDs  sent  to  a  banker  remsaning  in  tpwdtf  may  be  ttofh 

Tered  suk^ect  to  the  lim  •  iL  157 

Short  biDs  explamed  -  *  iL  IW 

If  UDs  remain  in  specie,  wliieh  the  faanlcars  mig^  hare  dis- 
counted, and  the  assignee*  afterwards  noon  the 
proceeds,  the  chancellor  will  older  thn  to  pay* 
the  amount  to  the  customer  9»> 

Bills  discounted  for  a  particular  purpose  may  be  leoo- 

vered  -  -  jL  161 

BiOs  Recounted  generally  by  a  banker  become  absdhitdy  Us  S.  16S 
If  bills  not  due  are  carried  to  the  customei's  credit  as  cash 

by  his  consent,  they  cannot  be  reoorered  ib. 

Where  bankers  act  as  agents,  their  assignees  must  lestose 
all  the  bills  remaining  in  specie,  and  the  proceedi^ 
and  what  they  recdFe  from  biDs  after  the  bank- 
ruptcy •  -  ib. 
Bankers  may  cUscount  short  biDs,  and  then  the  customer 

must  come  in  as  a  creditor  n.  165 

niey  may  also  pledge  -  .  i& 

Butiftheynegodateor  pledge  in  Holation  of  good  hkh, 

tiieyaieguiltyofamaidemaaBor  •  i^- 

Assignees  cannot  maintain  an  action  upoa  a  ahott  bill,  if 

tbeciistoasrpaysallheawaB  &  166 
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Arrangement  of  short  bilisj  arcf8pt«.ncf8,  anda  cash  ba.- 

lance  -  -  iL  167 

Where  bankers  are  ^Qowed  to  prove  interest  il  281 

Country  bankers  may  take  a  reasonable  sum  for  commis- 
sion besides  the  discount  -  iL  983 

BANKRUPT.    SodAOowance^  Certificate. 

The  origin  of  the  word  bankrupt 

How  it  was  renderedin  Latin 

By  the  Si  &  85  Hen.  8.  every  subject  in  the  kingdom 

might  be  a  bankrupt 
Baidmipt  divested  of  his  property 
Bai^nqit  notoriginaUy  discharged  from  the  payment  of  his 

debts 
Must  be  a  trader 

When  he  becomes  a  bankrupt  - 

Commisaioners  power  over  his  property 
An  uncertificated  baidmipt  has  a  right  to  his  eatnings 
bankrupt  has  a  li^  to  recover  any  property  where  the 

asstgneesdonotinterfisre  ib. 

If  the  bankrupt  dies,  tiie  commission  proceeds,  if  he  is  de- 
dared  a  bankrupt  -  L  48 
Bankrupts  in  what  cases  punished  with  death  i«  S91, 994 
His  sumnder  and  notJoss  to  sunender  i.  899 
Time  enlarged  for  his  sunendnr  -  L  300 
He  shall  attend  the  assignees  •  -  i,  308 
Shall  inspect  his  books  -  L  SOS 
Hbprotection  from  arrest  -  L  304 
Is  protected  from  arrest  during  the  whole  of  the  £or^- 

secoodday  •  •  ib. 

His  protection  in  general  •  i  306 

l8  now  protected  before  the  first  advertised  meeting  L  306 

The  authoi^s  observation  upon  the  subject  ib. 

May  be  brought  up   at   tlie   last  ezaniaaftkMi,    thougil 

charged  in  execution  -  i.  310 

How  the  bankrupt  is  to  be  arrested  before  the  last  ex- 
amination, and  brought  before  the  commission- 
ers .  -  i   367 
After  a  warrant  he  may  be  advertised  ib. 
If  he  aftsrwtrds  oonfiwrms,  he  may  obtain  his  certificate      u  369 
Bankrupt  may  prove  liis  trading,  but  not  the  act  of  bank- 
ruptcy                      -                          -                 L  388 
Bankrupt's  examination  adjourned                      -               L  383 
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He  may  be  examined  till  the  forty-second  day,  or  the  end 

of  the  enkuged  or  a4joumed  time  lb. 

Howfiir  he  18  boimd  to  criminate  himself  -  L  485 

HiB  real  property  by  deicent,  is  liable  to  the  specialty  debt 

of  the  ancestor  -  -  L  471 

Bankrupt's  will  is  not  revoked  by  assignment  ib. 

Bankrupt  may  be  compelled  by  the  commissioners  to  assist 

theassignees  -  -  i.  SS9 

The  court  of  chancery  wiD  not  compel  a  bankrupt  to  exe- 
cute a  power  in  favour  of  his  creditors  iL  470 
Assignees  cannot  sue  in  the  name  of  the  bankn^t  for  the 

creditors  •  -        ii«  469,  479 

Bankrupt  may  be  compelled  to  resign  an  office  in  £ivaur 

of  his  creditors  -  »        n.  469 

The  power  which  the  commissionerB  had  of  compeUbg  hha 

to  convey  an  estate  tail  considered  tL  470 

Hie  effect  of  the  statute  for  that  purpose  ih. 

The  power  of  the  chancdbr  or  a  court  of  equity  to  compel 

abanknipt  to  convey  real  property  abcoad   ib.  and  67% 
How  the  bankrupt  is  to  be  maintabied  after  the  commis- 
sion •  -  il  472 
A  bankrupt  cannot  maintain  an  actkm  for  the  benefit  of 

his  creditors  •  -  g.  473 

Bankrupts  in  execution  may  be  brought  before  commiasioD- 
ers  to  pass  their  last  examination,  <»:  to  an  ad- 
journment of  it  -  -  IL  400 
The  property  of  an  uncertificated  bankrupt  bdongs  to  lus 

assignees  -  -  n«  585 

If  they  consent  to  his  trading.  Lord  Camden  thought  that 

subsequent  creditors  had  a  better  ri^  in  equity       ib. 
The  law  of  that  case  doubtful  -  ib. 

BANKRUPTCY.    See  AcU  of  Bankruptcy,  Relation. 

Rdationto  the  act  of  bankruptcy  *  L    10 

BANRUPT  OFFICE. 

The  officers  are  the  secretary  of  bankrupts,  derk  of  in- 

rolments,  patentee  -  -         H.  448 

BARGAIN  AND  SALE.    See  Inrolment. 

Bargain  and  sale  conveys  only  real  property  at  the  time  of 

execution  -  -  i.  471 

Proviaonal  when  necessary  -  i.  5SS 

Effects  of  ib. 
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Ixurolment  of  the  bargain  and  sale  must  be  within  ax 

montiis  -  -  L  218 

If  the  conveyance  was  by  any  other  deed^  it  might  be  in- 
rolled  at  any  time  afterwards  i.  819 

Except  the  conveyance  of  an  estate-tail^  wldch  must  be 

inrolled  within  six  months  -  ib. 

If  dated  on  a  Tuesday^  it  may  be  inrolled  on  a  Wednesday, 

six  lunar  months  afterwards  i.  220 

Indorsement  evidaice  of  the  inrolment  ib. 

Whether  a  Power  passes  by  the  assignment  L  471 

Provisional  is  necessary  to  prevent  the  effect  of  an  ex- 
tent -  -  L  533 

The  effect  of  the  inroUment  -  ib. 

Efiectof  it  executed  before^    but  inrolled  after  an  extent  ib. 

BARRISTERS. 

Two  barristers  to  be  inserted  in  erery  country  commis- 
sion -  -  iL  304 

But  the  comnoission  will  be  directed  to  attomies,  if  there 
is  no  barrister,  who  will  attend  for  the  statutable 
fees  -  -  it.  305 

The  chanc^or  will  not  allow  country  commissioners  more 

than  the  statutable  fees  -  ii.  206 

Lord  Eldon  refuses  to  make  lists  of  commissioners  in  the 

country  -  -  ib. 

A  commission  may  be  sued  out  either  to  be  executed  in 

London  or  in  the  country  -  iL  207 

BILLS  OF  EXCHANGE.    See  Bankers  Surety 

A  bill  sent  for  payment  is  a  bill  sent  for  a  general  pur- 
pose -  -  ii    144 
Bills  sent  for  a  particular  purpose                       -  ii.  145 
A  question  whether  the  bill  was  paid  for  a  particular  or 

a  general  purpose  -  -  ii.  149 

Bills  paid  on  a  general  account  cannot  be  recovered  ii.  153 

Bills  sent  to  a  banker  remaining  in  specie  after  his  bank- 
ruptcy maybe  recovered  ii.  143>  151 
Bills  entered  short  -  -  iL  160 
Bills  discounted  for  a  particuUr ,  purpose  may  be  reco- 
vered -  -  .  i.  161 
If  short  bills  are  treated  as  cash^  they  cannot  be  recovered  ii.  162 
Short  bills  returned  when  the  London  bankers  are  agents 

for  the  country  bankers  -  iL  163 

The  first  cases  upon  bills  of  exchange,  not  law  at  pre- 
sent -  -  iL  367 
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The  acceptor  of  an  aooommodation,  who  paid  after  tbe 

drawer's  bankruptcy,  could  not  prove  iL  370 

The  iholder  of  a  bill,  who  has  paid  part  only  of  the  appar* 

ent  value,  cannot  prove  the  whole  ii.  S€9 

Thb  holder  of  a  bill  can  only  prove  what  ia  due  at  the 

tune  of  the  proof  -  ib. 

If  the  acceptor  of  an  accomaaodation  billia  taken  m  execu- 
tion after  the  bankmptcy  of  the  drawer,  he  may 
recover  against  tha  drawer  notwithatandiog  hia 
'baiikrupfecy  •  •  fl.  379 

He  niigiit  now  prove  -  lb. 

It  makes  no  difierencej  if  the  drawer  promises  to  indenmify 

an  aooommodatian  acceptor  f  E  373 

A  not^  given  as  a  surety  paid  after  banknqitey  ooidd  not 

be  proved  *  •  vi. 

If  the  banknq[it  gives  a  note  bcfae  his  bankniplqr  for 

such  a  noCe>  it  might  have  been  proved  iL  374 

Acajeinwhkh  there  was  a  proof,  but  the  dividend  reserv- 
ed tin  payment  of  the  creditor*8  aooeplance  ib. 

That  case  has  produced  confusion  SL  375 

An  mdonee  having  taken  badt  ablD  was  aifewed  to  prove 

againstthe  acceptor  -  IL  376 

This  true  only  if  the  indorsee  had  given  value  il«  377 

If  the  payee  is  a  surety,  and  paya  after  the  bankivptoy  of 

drawer  or  acceptor,  he  could  not  prove  ib. 

Mutual  bills  accepted,  one  acceptor  only  a  bankrupt,  the 
bill  drawn  by  him  proved  under  his  conatdsBioi], 
it  was  held  the  drawer  of  the  other  might  prove  iL  377 

Reasons  for  thinking  this  erroneous  «•  ih. 

A  good  bill  was  given  for  the  trader's  prondssoiy  note 
payable  after  his  bankruptcy,  the  note  may  be 
proved  -  •  u.  380 

Where  there  were  mutual  aocqitanoes,  and  both  parties 
became  bankrupts,  and  all  the  bills  were  proved  ' 
under  both  commissions,  the  court  were  divided 
whether  there  could  be  any  further  proof  ii.  381 

A  balance  of  dividends  cannot  be  proved  ^  ii*  384 

No  principle  but  that  of  cross  suretyship  in  croas  paper      iL  385 

Where  theie  were  cross  bills,  all  the  bQls  were  attowed  ta 
be  proved,  but  no  allowance  of  the  dividends, 
and  the  cash  balance  was  allowed  to  be  proved  iL  387 

If  tlie  bills  accepted  by  the  party  who  owed  the  cash  ba- 
lance were  equal  to  the  cash  balance  the  cash 
balance  ought  not  to  have  been  proved  U.  388 
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If  the  btUa  accepted  did  not  amount  to  the  cash  balance, 
then  the  difference  between  these  bills  and  the 
cash  balance  ought  to  be  proved  ii.  389 

Where  A.  is  indebted  to  B.  and  A.  gives  B.  a  note  or 
notes  to  a  M|{er  amount  than  the  debt,  and 
they  are  both jbankrupts,  how  the  proo&  are  to 
be  arranged  \i  -  -  ii  390 

A  psrty  accepted  bills  for  the  dmwen,  they  remitted  him 
bills  drawn  by  them  upon  their  agent  in  London ; 
before  the  bills  were  due,  the  drawers  became 
bankrupts ;  the  acceptor  paid  his  acceptances, 
and  a  court  of  law  held  he  might  have  proved 
upon  the  bankrupts  drafts  to  that  amount  li.  395 

He  might  now  prove  the  whole  amount  of  his  acceptance 

paid  after  the  bankruptcy  of  the  drawer  ib. 

The  petitioning  creditor  and  the  bankn^it  had  exchanged 
th«r  acceptances,  but  nothing  was  paid  by  either, 
this  did  not  omstitute  a  debt  to  support  a  oooi- 
mission  -  -  ii.  396 

Bills  indorsed  for  more  than  the  money  advanced  ii.  397 

Objections  to  the  law  when  they  are  accommodation       ii.  400 

Proof  of  the  whole  2^60L  and  when  only  14L  was  due  iL  40S 

If  a  bill  is  discounted  without  indorsement  it  is  a  sale, 
and  it  cannot  be  proved  under  the  sdler^s  com- 
mission -  -  ii.  415 

4f  jt  b  so  paid  ibr  an  antecedent  debt,  and  fails,  the  ante- 

cedent  debt  may  be  proved  ->  ii.  416 

An  undertaking  to  pay  without  indorsing  iL  418 

Where  one  indorses  and  another  accepts  for  accom- 
modation, what  remedy  one  can  have  against  the 
other  -  -  iL  419 

An  indorser  for  value  taking  back  a  bill,  may  prove  it 

under  the  acceptor's  commission  iL  420 

An  indorsee  having  negotiated  a  bill  without  indorsmg  it, 
and  taking  it  back,  what  remedy  he  can  have 
upon  the  bill  •  .  ib. 

Giving  a  second  acceptance  in  lieu  of  the  first,  is  the  same 

as  payment  of  the  first  -  ii.  492 

He  who  pays  for  the  honour  of  the  drawer,  can  have  no  re- 
medy against  an  accommodation  acceptor  ii.  425 

Notice  of  the  dishonour  of  bills  are  necessary,  though  the 

parties  are  bankrupts  ib. 

Costs  of  protest  before  bankruptcy,  but  not  afterwards, 

may  be  proved  «  iL  426 
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Re-eichange  can  never  be  piored  under  the  aooepftor's 

comminioa  -  -  3i. 

If  it  ariaes  before  the  commisoon^  it  may  be  proved  under 

the  drawer's  -  -    S.  4iS 

The  draweris  liable  to  pay  the  re-exchange  ib. 

It  may  be  proved  under  his  conunission,  if  paid  by  the 

holder  previously  to  the  date  of  it  n.  4Sf 

A  bill  negotiated  after  it  is  due,  whether  it  ought  to  be 

proved  -  -  SL  480 

If  a  trader  draws  a  biS  to  lus  own  order,  which  the  drawee 
accepts,  partly  for  effects,  and  partly  for  aooooi* 
modation,  and  the  drawer  indones  it  after  a 
secret  act  of  bankruptcy,  the  indorsee  may  reco- 
ver the  part  foraccomodation,  but  not  the  part 
for  value  *  iL  S90. 

The  part  for  value  the  acceptor  may  pay  at  his  electian  to 

the  indorsee,  but  he  cannot  be  compelled  n.  821 

Observations  upon  these  cases  -  n.  8SS 

The  holders  of  bills  have  no  right  to  securities  dqMslted 

with  the  acceptor  -  .       iL  431 

The  effect  of  indorsement  after  act  of  bankruptcy  ii.  883 

BLEACHER. 

Cannot  be  a  bankrupt  .  I.    iS 

BOND      SeeAnnuify,  Stock,  S^c. 

Payable  upon  a  contingency  not  proveable  iL  2SS 

Payable  on  a  certain  future  day  proveable            -  i^^- 

By  instalments  proveable            -                          •  i^* 

On  demand  proveable                       -                           -  ib. 

Bail-bond  forfeited  proveable                   -  i^ 

Voluntary  when  proveable                       -                    -  iL  259 

Proveable  only  for  the  debt  due                          -  i^- 

Bonds  vohmtary  may  be  proved                       -  i.    16 

The  author's  observations  upon  the  subject  i  3C6 

Bond  to  pay  the  arrears  of  such  a  bond  proveable  ih. 

Bond  to   pay  an  annuity  for  seduction  not  proveable  i  3(i7 
Bond  or  security  to  compromise  an  action  for  seduction, 

may  be  proved                           -  ib. 
Bond  to  the  chancellor  existed  long  in  practice  before  re- 
quired by  the  legislature                        -  L  451 
It  does  not  supersede  the  action  for  maliciously  suing  out 

a  commission                   -                      -  i.  45? 
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The  diancellor  may  assign  the  whole  or  a  part  to  the  bank- 
rupt -  i.  453« 

Decided  that  he  cannot  to  a  creditor  -  ib. 

The  chancellor's  assignment  for  part  of  the  penaly  conclu- 
sive in  a  court  of  law  -  i,  455 

The  bond  is  not  conformable  to  the  statute  ib. 

BROKERS. 

Brokers  may  be  bankrupts  •  -  L  565 

Pawnbroker  as  a  broker  may  be  a  bankrupt  ib. 

BUTCHER. 

May  be  a  bankrupt  -  -  i.    48 

BUYING  AND  SELLING.    See  Trading. 

A  angle  act  of  )>uying^  and  a  single  act  of  seDing,  with 
intent  to  continue,  is  a  trading  to  support  a  com* 
mission  -  -     ~  i    83 


CALICO  PRINTER. 

Why  it   was  erroneously  decided  that  he  had  a  general 

lien  •  .  .  ii.  140 

CARRIER. 

Has  a  particular  lien  -  -  iL  172 

Delivery  to  a  carrier  changes  the  property  IL  184 

But  the  condgnor  may  stop  them  in  the  hands  of  the 

carrier  -  -  ib. 

The  carrier  in  that  case  has  not  the  lien  against  the  con- 
signor which  he  would  have  had  against  the  con- 
fflgnee  ii.  194 

CASH  BALANCE .     See  Bills  of  Exchange. 

It  ought  not  to  be  proved,  if  the  bankrupt  has  accepted 
bills  to  that  amount,  which  are  proved  under  his 
commission  -  -  iL  388 

CAVEATS. 

Before  sealing  a  conmii^on  put  an  end  to  ii  522 

CERTIFICATE. 

Certificate  of  the  bankrupt's  coiiformity,  when  first  intro- 
duced -  -  i  230,  244 

VOL.   II.  R  R 
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CERTIFICATE.— Gm^nti«<;. 

Certificate  la  evidence  of  the  pferious  prooeedkigB  upon 

the  plea  of  bankruptcy  -  L  Sll 

Certificate  a  discharge  of  debts  at  the  tune  of  bankniptcj  ib. 

Certificate  dischaiges  debts  contracted  without  notice  of 
the  act  of  bankruptcy  between  it  and  the  date  of 
the  commission  -  L  316 

Obtained  before  execution  of  fi.  &.  for  a  debt  prior  to  the 

bankruptcy  -  -  L  S}9 

Certificate  obtained  in  Ireland  -  i.  SSO 

How  the  bankrupt  disohaiiged  by  his  certificate  ib. 

How  the  bail  are  dbdiaiged  -  3k. 

Is  rend  when  the  conmussion  is  superseded  i  S8S 

But  in  that  case  the  certificate  under  a  second  oomniissioD, 

has  not  the  efifect  of  an  original  certificate  fti 

Under  the  second  if  the  bankrupt  does  not  pay  \6$.  in  the 

pound  is  no  bar  to  an  action  -  L  396 

A  certificate  under  a  second  oommismon,  protects  the  per* 

son  of  the  bankrupt  -  i  32^  386 

If  15#.  in  the  pound  are  not  paid  under  a  second  oommis- 
sion,  the  bankrupt  may  be  sued  for  the  remain- 
der by  each  creditor  who  has  not  proredy  though 
he  has  his  oertifieate  L  326 

A  third  oommianon  may  be  sued  out  fiir  all  the  creditors    i.  394 

The  authors's  obaenrations  upoia  the  subject  ib. 

Theliistory  of  the  certificate  -  i.  331 

A  creditor,  who  proves  in  two  rights^  agns  th^  cerdficate 

only  once  -  -  L  333 

A  creditor  who  proves  in  his  own  right,  and  as  a  partner, 

signs  twice  -  -  ib. 

A  creditor  proying;,  and  then  becoming  the  representatiTe 

of  a  creditor  who  has  proved,  may  agn  twice  ib. 

He  may  dgn  more  than  once,  if  he  has  a  power  of  at- 
torney firom  others  •  v. 

The  bankrupt  repreasntalive  of  a  creditor  who  has  proved, 

may  sign  his  own  certificate  ib. 

One  executor  may  mgn  -  ib. 

Trustee  and  cestui  que  must  sign  -  ib« 

The  bankrupt  and  assignee  ought  both  to  sign  L  S63 

One  partner  may  sign  *  .  ib. 

If  one  dissents  •  •  ib. 

The  date  of  the  time  when  each  ciiddttDr  signs,  must  ap- 
pear upon  the  certificate  -  L  334 
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Creditors  signing  before  the  forty^second  day,  will    not 

avoid  the  certificate  «-  i  335 

The  validity  of  the  certificate  is  not  afl^ted  by  the  time 

of  creditors  signing  -  ib. 

It  is  void,  if  commissioners  sign  before  the  last  examina- 
tion -  -  ib. 

The  commissioners  cannot  consider  the  bankrupt's  con- 
duct before  the  commission  *  ib. 

Neither  the  creditors  nor  the  commissioners  can  be  com- 
pelled to  s'gn  the  certificate  »  i.  330 

Commissioners  in  a  second  certiflcate^are  not  restrained  by 

the  first  -  -  ib. 

The  creditors  need  not  sign  again  -  ib, 

Creditors  must  give  a  special  power  of  attorney  to  sign 

the  certificate  -  i.  337 

It  must  be  attested  by  a  notary  public  abroad  ib. 

An  agent  may  prove,  but  not  sign  the  certificate  ib. 

After  commissioners  have  signed,  no  creditor  is  permitted 

to  prove,  to  dissent  from  it  -  i.  338 

All  property  passes  to  the  assignees  tiU  the  chancellor's  al- 
lowance -  -  i.  3i0 

Chancellor  may  recal  a  fraudulent  certificate  i.  34  L 

It  is  every  where  v(5Sd  -  -  ib. 

Banknipt's  deposition,  that  he  has  obtained  his  certificate 

fairly,  left  only  in  the  office  -  -        ib. 

Under  a  joint  commission  there  may  be  a  joint  certificate 

or  separate  certificates  -  ib. 

The  certificate  is  void,  if  a  creditor  signing  receives  money, 

or  a  promise  firom  any  person  •  ii  342 

Bankrupt  may  obtain  a  second  certificate  ii». 

Bond  or  security  to  a  creditor  to  consent,  void  i.  345 

Money  paid  to  consent,  may  be  recovered  back  i.  316 

An  agreement  though  for  the  benefit  of  creditors  void  ib. 

A  promise  to  ^ve  evidence  and  release  them,  does  not 

vacate  the  certificate  -  ib. 

Chancellor  will   not  stay  certificate,  that  a  creditor  may 

prove  -  -  i.  338 

Creditor  under  20/.  who  has  not  proved,  may  oppose  ib. 

Creditor  who  has  signed,  may  afterwards  oppose  ib. 

Three-fifths  of  creditors  must  sign,  and  if  a  fi-action,  one 

more  must  sign  -  ib. 

If  there  are  creditors  abroad,  the  commisfioners  ought 

B  r2 
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not  to  sign  immediately  after  the  last  examina- 
tion -  -  L  SS9 

This  mi^t  easily  be  corrected  by  the  chancellor's  general 

order  -  -  ib. 

The  certificate  must  lie  three  weeks  in  the  office  hefore  al- 
lowance -  -  ib. 

It  has  no  operation  till  the  diancellor's  allowance  L  S40 

Petition  to  stay   a  certificate   cannot  be    withdrawn    of 

course  -  -  L  348 

The  effect  of  a  certificate  under  a  second  conmusskm  L  34S 

Bill  by  attorney  for  obtaining  a  certificate  must  be  deliver- 
ed one  month  -  -  L  344 

Concealment  to  stay  certificate^  must  be  proved  ib. 

A  petition  presented  before  allowance  stays  the  oerdficate   L  S46 

petition  to  stay  must  be  served  on  the  bankrupt  ib. 

Securities  given  to  creditors  to  refuse  void  *  3». 

The  parties  guilty  of  a  coosforacj  -  i.  547 

Certificate  void^  if  the  bankrupt  hss  given  more  than  lOOL 

upon  the  marriage  of  a  child  ib. 

But  not  so^  if  it  is  given  upon   the  maniage  of  a  nieoe  or 

any  other  relation  -  L  349 

Voiil  by  losing  five  pounds  in  oae  day^  ai  lOOt  in  twdve 

months  before  the  bankruptcy  -  ib. 

Insuring  in  the  lotteiy^  or  keeping  a  lottery  office,  does  not 

vacate  -  -  ib. 

Creditor  not  permitted  by  the  chancellor  to  inspect  die 

bankrupt's  books  to  discover  gaming  ibu 

Certificate  discharges  from  all  debts  due  at  the  time  he 

became  bankrupt  -  L  349 

Discharges  from  execution  and  all  costs  -  i-  356 

The  costs  cannot  afterwards  be  proved  -  i-  357 

Poes   not  afiect   an  executicm   against   the    bankrupt's 

goods  before  the  allowance  -  i-  358 

Asngnees  have  a  right  to  all  property,  which  the  bank- 
rupt b'possessed  of  till  it  is  allowed  ib. 

Jklode  of  proceeding,  if  there  is  execution  against  goods 

after  the  certificate  •  i  359 

They  cannot  afterwards  bring  an  action  i.  360 

Isno  bar  to  a  debt  to  the  king  -  L  361 

A  fresU  proaiise  may  be  proved^  notwithstan&g  the  oecti- 

ficate  -  -  i  36S 

Debts  revived  by  a  fix  .h  promise,  may  be  proved  under  a 

second  commission  •  i*  364 
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The  author*s  observations  upon  the  subject  i<  365 

The  chancellor  may  allow  joint  creditors  to  prove^  assent 
tOj  or  dissent  trom  the  certificate,  under  a  sepa- 
rate commission  -  i«  360 

Separate  creditors  may  sign  the  certificate  under  a  joint 

commbsion  -  -  ^' 

The  certificate  discharges  the  husband  firom  tbe  wife's  debt 

dum  sola  -  -  i,  361 

It  discharges  an  attachment  for  not  paying  money  ib. 

It  is  no  bar  to  an  action  for  mesne  profits  ^  363 

It  is  a  bar  to  an  action  for  use  and  occupation  i^* 

When  either  trover  or  assumpsit  can  be  brought,  it  is  a 

bar  to  assumpsit,  but  not  to  trover  i^* 

Does  not  discharge  a  fresh  promise  to  pay  a  debt  barred 

by  the  certificate  -  »•  363 

Payment  of  interest  revives  the  debt  -  i.  S6l 

Promise  to  pay,  if  able,  alter  certificate  binding,  if  ability 

is  proved  -  ••  ib* 

Discharges  all  debts,  joint  and  separate  »  i«  365 

Volimtary  bonds  ought  not  to  be  proved  "         i<  866 

Whether  barred  by  the  certificate  »  lb. 

Is  void,  if  bankrupt  does  not  disclose  a  &lse  proof  of  a 

debt  -  -  L  373 

A  composition  with  the  joint  creditors,  and  not  with  the 

separate  creditors  will  not  a£Pect  a  certificate         i,  3S6 

All  the  creditors  must  be  dischaiged  or  a  subsequent  cectifi^ 

cate  will  not  be  affected  -  ib. 

If  a  creditor  who  has  proved,  becomes  a  bankrupt,  the  cer- 
tificate ought  to  be  signed  both  by  the  bankrupt 
and  his  assignees  -  -  L  333 

When  the  debt  is  due  to  the  wife,  it  ought  to  be  signed 

both  by  the  husband  and  wife  ib« 

One  partner  signs,  the  consent  of  the  rest  is  presumed  ib. 

If  one  partner  actually  dissents,  the  signing  of  one  proba- 

bably  would  not  be  sufiicient  ib. 

One  partner  may  sign  after  the  partnership  is  dissolved  ib 

One  partner  m^y  sign  the  letter  of  attorney  authorising 

another  to  sign  the  certificate  -  L  33i 

If  one  creditor  signs  induced  by  a  promise,  the  certificate  is 
void,  though  there  are  sufficient  in  number  and 
value  without  him  •  1.  349 
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An  uncertificated  bankrupt  obtains  hit  certificate  under  a 
second  commission^  it  will  protect  Ms  person, 
but  not  liis  property^  unless  he  pays  15#.  in  the 
pound  •  •  i  S43 

A  petition  to  stay  a  certificate  is  dismissed  with  costs,  un- 
less there  is  misconduct  in  the  bankrupt  ih. 
The  chancellor  will  not  stay  a  certificate  that  creditors 
may  prore,  luiless  a  satifactory  reason  is  given 
why  they  did  not  prove  before                               L  Si4 
A  bill  by  an  attdrney  for  obtaining  a  certificate  must  be  de- 
livered according  to  the  statute  ib> 
To  stay  a  certificate  for  concealment  of  propeityi  it  must 

be  poativdy  proved  2>* 

A  certificate  under  a  jdnt  commission  is  a  bar  to  an  equi- 
table debt  by  one  partner  -  iL    44 
The  commissionen  diall  certify  with  the  bankrupt's  certifi- 
cate if  he  has  before  been   a  bankrupt  or  dis- 
charged by  the  bankrupt's  certificate  n.      S 
The  secretary  shaU  search  and  certify  if  the  bankrupt  has 

a  former  certificate    •  -  ib. 

A  certificate  not  stayed  because  the  commissioners  had  not 
certified  that  the  bankrupt  had  before  been  a 
banlmipt  -  -  u.      4 

An  order  to  stay  a  bankrupt's  certificate  to  be  taken  away 
firom  the  secretary's  ofllce  within  three  months, 
or  the  certificate  to  be  aBowed  L  901 

AfiMavits  m  support  of  a  petition  to  stay  a  certificate  to  be 

filed  at  the  time  the  petition  is  left  n.  909 

Except  affidavits  necessary  in  repfy  -  n.  908 

Affidavit  of  the  day  and  year  when  the  creditors  signed 

the  certificate  -  E.  913 

Creditors  must  write   opposite  their  names,  the  day  and 

year  when  they  sign  the  certificate  »  iL  914 

Certificate  wiH  be  stayed,  if  creditors  sign  befinre  tiie  last 

examination  -  -  ib. 

It  discharges  debts  proved  under  the  46  Geo.  3.  c«  133        iL  341 
It  does  not  disdiarge  debts  due  to  the  crown  n.  348 

Three  parts  in  five  of  tlie  creditors  in  number  and  vahie 

must  sign  the  certificate  -  iL  500 

What  was  true  of  four-fifths  win  be  true    of  three- 
fifths  .     '  u.  501 

Wherever  there  is  a  fraction  of  a  creditor,  one  must 

sign  m  ik 
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A  mortgagee  may  petition  to  stay  a  certificate  fi«  50I 

Separate  creditors^  though  paid  in  Mi,  must  he  reckoned 
y  with  the  jomt  creditors  -  IL  ^02 

'A  testator  haying  proved  and  signed^  his  executor  proving 

afterwards  may  also  sign  -  ib. 

The  letter  of  attorney  to  rign  a  certificate  must  contain  a 

special  authority  fortliat  purpose  ib. 

That  letter  of  attorney,  the  affidavit  of  seeing  the  creditors 
sign,  and  the  bankrupt's  afiMavit  that  he  has  ob- 
tained his  certificate  taaxlj,  are  examined  at  the 
bankrupt's  of^e  -  ib. 

The  bankrupt  not  entitled  to  his  certificate,  unless  he  mahes 

a  fiill  and  fiur  disconreiy  *  -  ib. 

How  a  certificate  may  be  obtained  when  the  proceedings 

are  lost  -  «•  iL  508 

CHANCELLOR.    See  JurUdictum. 

The  chancellor,  chief  justices,  and  others,  onginaDy  acted 

as  commissioners  -  '  L      3 

Chancellor  first  time  named  m  the  existing  statutes  i     IS 

CHILDREN. 

How  they  prove  -  -  iL  333 

CHOICE  OF  ASSIGNEES.      See  Assignees. 

Separate  creditors  cazmot  vote  for  assignees  under  a  jdnt 

commisaon  -  •  iL  100 

If  an  asngnee  dies  or  becomes  a  bankrupt,  another  may 

be  elected  -  -  IL    98 

How  to  proceed,  when  the  proof  of  a  crediliMr  is  dis- 
puted -  -  iL    99 

Separate  creditors  cannot  vote  in  the  choice  of  asrignees 

under  a  joint  commission  -  ii.  100 

Whether  there  is  a  distinction  between  a  creditor  by  sta- 
tute, or  a  creditor  by  an  order  -  ib. 

Joint  creditors  cannot  vote  in  the  chdoe  of  asognees  under 

a  separate  commission  ib. 

The  chancellor  can  remove  an  assignee,  who  has  an  inter- 
est adverse.to  the  other  creditors       -  ii.  101 

He  win  modify  that  by  directing  another  assignee  to  bring 
an  action  against  him,  and  that  he  should  admit 
the  piaintifif  to  be  the  sole  assignee  ib. 
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A  creditor  cannot  be  prevented  from  roting,  though  he 

may  vote  for  himself  or  an  improper  person         iL  101 

Two  creditors  cannot  join  in  one  letter  of  attorney  to  vote 

m  the  choice  of  assi^ees  -*  n.  108 

A  bankrupt  cannot  be  his  own  assignee  ih 

Whether  an  assignee  a  bankrupt  can  be  re-chosen  ib. 

It  ought  to  be  sealed^  and  stamped^  and  not  in  favour  of  a 

particular  person^  is  waiting  for  judgment  ib. 

An  assignee^  a  bankrupt^  shall  deliver  over  all  the  bank- 
rupt's effects  in  spede  and  the  books  to  the  new 
assignee  -  iL  104 

CLAIMS. 

The  nature  and  effect  of  a  claim  explained  L  569 

The  obligee  in  a  respondentia-bond^  and  the  assured  in  a 

policy  of  insurance  may  claim  L  616 

CLAIM  OF  DEBT. 

Is  an  election  and  relinquishment  of  an  action  u.  408 

CLERGYMAN. 

If  he  trades,  may  be  bankrupt  - '  L    77 

COMMISSION.    See  Auxiliary,  SepanUe,  Jaini,  and  Qnmiry  Com' 
mission, 

Fkst  introduced  by  ISEUz^        -  -  L    1< 

Second  against  an  uncertificated  bankrupt  v(ud  i.  S93 

Joint  or  separate  superseded  as  best  promotes  justice  ib. 

Petition  to  supersede  one  commission  to  stand  over  till  the 

creditors  of  the  other  have  notice  ib. 

Second  commission,  if  the  bankrupt  has  not  obtained  his 

certificate,  void  -  i-  323 

The  efiect  of  a  second  commission  considered  ib. 

The  effect  of  a  jomt  commission  after  a  separate  commis- 
sion -  -  i.  324 

Every  thing  is  probably  good  under  a  second  commissicKi 

except  the  assignment  -  ib. 

Second  of  an  uncertificated  bankrupt  need  not  be  super- 
seded -  -  ib. 

Valid,  if  sealed  on  the  same  day,  one  hour  after  an  act  of 

bankruptcy  «-  -  L  456 

Valid,  though  no  act  of  bankruptcy  when  the  docket  was 

struck  -  r  i,  457 

The  necessary  steps  for  suing  out  a  commission  ib. 


INDEX.  617 

Vol.  Paoi. 
COMMISSION.— Cofifintitfi. 

If  a  commission  is  superseded^  and  another  sued  against 
the  same  party^  it  must  be  directed  to  the  same 
list  of  commissioners  -  ii.  S>  4 

How  and  when  commissions  may  be  sued  out  upon  a  docket 

struck  -  ii.      S 

COMISSIONERS.    See  Certificate,  Commitment,  Examination,  S^c. 

Commissioners  and  their  authority  first  introduced  i.     12 

An  action  lies  against  them  -  i.  41^  S9S 

In  some  instances  act  like  a  jury  -  i,  201 

Fees  first  mtioduced  -  i.  265 

Must  not  eat  or  drink  at  the  expence  of  the  estate  i.  485 

When  commisaoners  of  bankrupt  were  first  appointed         ill      7 

The  history  of  the  subject  -  ib. 

Great  powers  given  to  commisffloners  of  bankrupt^  which 

no  court  possesses  -  ii,      8 

The  commissioners  at  the  first  applied  to  the  court  of  Com« 

mon  Fleas  for  advice  and  assistance  iL       9 

The   commissioners  bound  to  act  conformably  to  the  de- 
cisions of  the  superior  courts  -  ib. 
'Especially  the  chancellor's                  -                             ii.     11 

The  commissioners  may  at  any  time  be  removed  by  a  re- 
newed commission  -  .  ib. 

If  the  commisrionera  do  not  find  a  party  a  bankrupt,  they 

ought  to  state  their  reasons  specially  iL     14 

They  ought  in  all  cases  to  dedde,  and  not  send  the  case 

for  the  opinion  of  the  chancellor  iL     15 

The  chancellor  cannot  order  commissioners  to  pay  costs  as 

for  a  contempt  -  •  iL    16 

He  may  remove^  if  they  will  not  obey  his  order  ib. 

The  commissioners  in  some  cases  must  act  as  coiuts  of  law 
will  approve,  and  in  some  as  courts  of  equity, 
and  in  all  as  th^  chancellor  approves  ii.    22 

The  commissioners  may  compel  a  party  claiming  to  prove 
to  swear  what  was  the  consideration  of  the 
debt  -  .  ii.  297 

Number  of  commissioners  not  fixed  by  any  statute    to 

five  -  -  ii.  257 

Formerly  seven,  eight,  or  nine  -  ib. 

Commissioners  must  not  direct  the  money  arising  from  the 
bankrupt's  estate  to  be  placed  in  a  bank  in  which 
they  have  a  concern  -  ii.  347 
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COMMITMENT. 

The  commissioners  cannot  commit  for  misconduct  L  367 

The  legality  of  their  commitment  can  only  be  considered  by 

a  habeas  corpus  -  *  t«  389 

The  commitment  of  the  commissioners  is  only  to  obtain  a 

a  more  satisfactory  answer  -  ib. 

The  commisHoners  ought  to  ^Usoharge  when  the  quesdoo  is 

become  useless  -  i.  391 

How  far  the  bankrupt  is  bound  to  criminate  himself  ib. 

The  legality  of  the  commitment  coigDizable  by  the  chan- 
cellor and  the  judges  -  L  392 

The  committment  how  it  ought  to  conclude  L  393 

A  first  warrant  upon  a  re-  commitnKnt  ib. 

The  party  committed  must  apply  to  be  examined  again        L  394 

The   commissioners    of  their  own  accord  may  send  far 

him  -  -  ib. 

Thegoaler  subject  to  a  fine  of  SOOL  for  an  esc^>e  ib. 

What  may  be  done  upon  a  petition  -  ib. 

Personal  service />f  a  summons  necessary  before  a  warrant 

is  issued  to  apprehend  a  witness  ii.  453 

COMPOUNDING  DEBTS.    See  Deed  of  Trust  and  Debts. 

CONCERTED  ACT  OF    BANKRUPTCY.       ^or  Act    of  Btuk- 
ruptof, 

CONTRACTOR. 

Cannot  be  a  bankrupt  -  -  i.    53 

COPYHOLDS. 

The  commissioners  have  a  power  to  convey  copyholds  by 

deed  -  .  L     14 

The  vendee  or  assignee  must  pay  the  accustomed  fine  to 

the  lord  -  -  L     15 

Copyholds  are  not  to  be  conveyed  to  the  general  aasng- 

nees  -  -  L  478 

The  authors  reasons  for  thinking  this  erroneous  i  473 

CORPORATIONS. 

Members  of  corporations  as  such  cannot  be  bankrupts         L  928 

COSTS. 

How  the  creditors  contributed  to  the  costs  of  the  commis-        ' 
sion  originaHy  -  -        L    29 

Contribution  taken  away  •  i*  ^^ 
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Costs  of  commission  including  choice  of^  assignees  taxed  by 

commisdoners  -  i.  4(iS 

Subsequent  costs  how  to  be  taxed  -  L  500 

liVhen  sohdtor  pays  costs  of  taxation  -  L  591 

He  is  liable  to  pay  fees  of  commissioners  L  592 

Petitioning  creditor  must  pay  his  bill  ib. 

The  solicitor  may  bring  an  action  for  his  bill  against  the 

assignees  -  L  593 

Observations  upon  that  subject  -  L  594 

Petition  to  stay  certificate  is  dismissed  with  costs>  unless 

there  is  miscondu<^  in  the  bankrupt  i.  S43 

Costs  incurred  but  not  taxed  before  the  bankruptcy  can- 
not be  prored  -  i,  352 
Costs  and  expencetf  by  protesting  bills  before,  but  not  after 

bankruptcy  proveable  -  .  i.  353 

When  proved  -  li-  336 

No  action  to  be  brought  agfdnst  the  assignees  for  costs  in 

bankruptcy  -  -  ib. 

Costs  of  a  j<nnt  commission  how  pdd  -  L    97 

COUNSEL. 

Counsel  or  solicitors  permitted  to  attend  at  private  meet* 

ings  -  -  L  385 

COUNTRY  COMMISSION.    See  Barristers. 

A  commisskm  may  be  sued  out  either  as  a  London  or  a 

country  commission  •  ii.  207 

If  diluted  the  diancellor  will  determine  ib. 

A  London  commissioner  not  to  be  inserted  in  a  country 

commission  without  his  consent        -  ib. 

COVENANTS. 

Covenants  were  not  asdgnaUe  by  the  andent  statutes       i.  477 
Covjenants  or  contracts  which  the  bankrupt  can  assign  or 

transmit  now  passto  the  assignees  L  478 

How  the  bankrupt  is  liable  for  his  covenants  notwithstand- 
ing his  bankruptcy  •  iL  513 

CREDITORS.    See  Certificate,  Debts,  Petituming  Oeditors. 

Creditors  may  prove  their  own  debit  L  201 

May  prove  by  other  evidence  -  L  377 

By  specialty  and  simple  contract  take  equally  L  209 

CROSS  PAPER.    See  BiUs  of  Exchange,  and  Surety. 
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DAMAGES. 

A  verdict  for,  is  not  a  good  petitioning  creditor's  debt        L  ZSS 

DEBTS.  See  Bills  of  Exchange,  Bonds,  Executory  Contracts,  PeHikm- 
ing  Creditor,  Bent,  Stock,  S^c. 

Why  proved  by  the  creditor's  themsdves  -  i«  901 

Pa3rable  at  a  fiituie  day  proveaUe  -  L  284 

Without  written  securities  -  ibt 

Contingent  not  proveable  -  L  S96 

Upon  an  event  certain^  but  time  uncertain  -  L  887 

Xlpon  a  remote  cerUdn  time  but  contingent  sooner  ib. 

Creditor  with  a  joint  and  separate  security  -  lb. 

Proveable  and  discharged  by  certificate  convertible  i  318 

Barred  by  certificate  are  cognizable  by  courts  of  law  ib. 

Settlement  upon  a  wife  upon  failure  of  the  husband  L  888 

To  the  amount  of  the  wife's  fortune  proveable  L  989 

Not  proveable  upon  a  guarantee  to  pay  at  two  month's  no- 
tice -  -  ib, 
A  bond  to  replace  stock  not  proveable^  unless  forfeited  ibi 
If  forfeited,  it  is  proveable                       .               .  ib. 
A  biU  dishonoured  after  bankruptcy  proveable                     L  990 
Payable  at  a  future  dny  upon  a  good  consideration                  ib. 
Any  creditor  may  have  a  special  meeting  to  prove               L  337 
A  note  or  bill  bought  for  less  than  its  value  may  be  prov* 
ed  for  the  whole,  but  no  dividend  beyond  what 
was  paid                      -                          -              L  490 
The  author's  observations  upon  the  sutrject            -  ib. 
If  a  creditor  has  Ids  debtor  in  execution,  he  may  prove 

and  discharge  him  -  L  491 

He  need  not  elect  till  the  dividend  -  ib. 

If  betakes  him  in  execution  after  the  commission,  he  can- 
not prove  •  -  i.  495 
He  might  perhaps  prove,  if  he  had  no  knowledge  of  the 

commission  *  -  ib. 

No  prpof  can  be  made  after  the  bankrupt  is<  discharged 

firom  execution  -  -  ib. 

If  bankrupt  is  surrendered  by  bail,  the  creditor  may  prove 

before  he  is  charged  in  execution  ib. 

He  cannot  prove  after  he  is  discharged  by  his  certificate  ib. 

A  debt  barred  by  the  statute  of  limitations  cannot  be  prov- 
ed .  •  &. 
The  author's  observations  upon  the  subject                                 ib. 
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Debts  directed  to  be  proved  only  at  the  choioe  of  asdgnees 

and  at  a  dividend  -  L  465 

May  be  proved  at  any  other  public  meeting  lb. 

A  creditor  may  have  a  meeting  at  his  own  expence  ib. 

One  partner  may  prove  and  act  for  the  rest  -        1.  466 

The  petitioning  creditor's  debt  must  be  proved  again  to 

give  him  the  rights  of  a  creditor  *  iL  249 

Every  creditor  wlu>  can  petition  may  prove^  but  many  can 

prove  who  cannot  petition  -  ib. 

Debts  contracted  after  a  secret  act  of  bankruptcy  may  be 

proved^  but  wiU  not  support  a  commission  iL  S50 

So  equitable  debts  -  -  ib. 

If  a  creditor  takes  lus  debtor  in  execution,  h»  may  after- 
wards prove  but  he  cannot  petition  ib. 

So  a  debt  contracted  after  the  bankrupt  ceased  to  trade      ii.  851 

So  debts  to  be  paid  at  a  future  day  without  a  written  se- 
curity -  -  ib. 

A  mortgagee  or  pledgee  may  petition,  but  he  cannot  prove      ib. 

If  a  mortgagee  proves,  what  ought  to  be  done  ii.  458 

Debt  upon  a  gnantum  meruit  or  quantum  valebant  may  be 

proved  -  -  ib. 

The  creditor  may  prove  his  own  debt  ib. 

The  bankrupt  or  any  other  person  may  be  examined         iL  853 

If  the  creditor  cannot  prove,  it  may  be  proved  by  another 

person  r  -  ib. 

Whether  there  can  be  any  proof  upon  a  covenant  to  re- 
place stock  though  broken  before  the  bankruptcy  ii.  864 

What  proof  can  be  made  upon  a  deposit  of  navy  bills  sold 

by  the  bankrupt  -  -  ii.  870 

A  covenant  to  pay    a  certain  sum  really  due  nuiy  be 

proved  -  -  278 

A  covenant  to  pay  upon  demand  cannot  be  proved  unless 

demand  is  made  before  bankruptcy  ib. 

A  bond  or  note  on  demand  may  be  proved  ib. 

No  proof  upon  the  breach  of  covenant  to  do  an  act  iL  273 

What  are  debts  -  -  ib. 

No  proof  for  a  duty  -  -  ib. 

No  proof  upon  a  right  of  action  for  a  tort  ib. 

A  judgment  in  such  cases  if  entered  up  between  act  of 

bankruptcy  and  commission  whether  proveable  ib. 

Verdicts  when  received  as  proofs  -  ib. 

Awards  when  they  may  be  proved,  and  when  not  IL  874 
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Where  tiwre  wag  a  bond  and  a  covenant  for  the  payment 
of  an  annuity^  the  annuitant  had  fak  dbeke 
whether  he  would  prore  or  bring  an  action  H, 

A  party  may  bring  an  action  for  mesne  profits,  or  pvovefor 

use  and  occupation  -  a.  275 

When  a  party  may  bring  trover  mt  assumpsit  he  may  ci^wr 

prove  or  he  may  sue  at  hiw  •  ib. 

When  he  may  prove  for  the  amount  of  stock,  or  bring  an 

action  upon  the  spedal  agreement  Sb. 

No  pnxtf  upon  a  gaming  contract  or  security  IL  963 

No  proof  upon  a  iurpis  contractut  ^      -  iL  8S4 

Or  where  the  debt  is  void  from  sound  policy  ibu 

Where  tlie  oonaderation  of  a  biU  is  partly  legal  and  partly 

IDega],  it  may  be  proyed  for  the  l^gal  part  ih. 

If  goods  are  scdd  to  be  sent  to  India  contrary  to  the  s(atute> 

the  sdler  with  knowledge  cannot  prove  &  285 

If  money  is  advanced  to  a  broker  to  make  illegal  purchases 
of  stock  with  it,  if  he  apjdies  it  to  has  own  use, 
it  may  be  proved  under  his  commiasioii  ib. 

If  a  broker  pays  difiereiices  for  a  bankrupt,  it  is  dooblfid 

whether  he  pan  prove  -  ii.  2S< 

If  the  holder  of  a  bill  knows  when  he  takes  it  that  it  was 
drawn  for  an  illegal  stock-jobbing  oondderatkift 
he  cannot  prove  *  ib. 

But  if  he  does  not  know^  he  may  prove  ii*  287 

Insurance  upon  enemy's  property  void  »  ib. 

A  debt  was  contracted  by  the  bankrupt  with  a  foragner  in 
time  of  peace,  and  afterwards  war  bn^  out,  the 
foreigner  was  permitted  to  claim  ib. 

The  propriety  of  that  doubtful  •  ib. 

A  debt  barred  by  the  statute  of  limitations  cannot   be 

proved  if  objected  to  -  ib. 

No  proof  upon  a  contingent  event,  if  it  doea  not  hi4)pen  be- 
fore the  bankniptcy  •*       .  S.  28S 

A  bond  to  pay  upon  bankruptcy  cannot  ba  proved  ib. 

But  the  wife's  fortune  may  be  so  settled  &.  290 

This  the  best  way  of  settling  a  wife's  fortone  ib. 

A  bond  to  pay  upon  bankruptcy  is  good  oflly  for  sa  ffiadi 

as  the  bankrupt  received  with  hiiiV^e  H  291 

What  can  be  recovered  in  equity  upon  a  Mse  representa- 
tion upon  a  marriage  may  be  proved  iL  299 

A  bond  upon  a  contingency,  which  does  not  happM  b»- 

fott  the  bankruptcy  not  proveable  ii  258 
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Bond  to  pay  by  mstabnents  proveable  ib 

Bond  to  pay  upon  demand  pro7eid>]e  ib. 

Bail  bond  wben  and  how  proved  -  iL  2M 

How  trustees  or  creditors  by  marriage  artides  may  prove  ii.  5287 

Settlement  upon  the  wife  upon  the  husband's  bankruptcy 

Yold  -  -  ii.  988 

The  wife's  fortune  may  be  settled  -  ii!  890 

Dedflions  in  England  and  Ireland  upon  the  subject  iL  892 

A  contingent  debt  cannot  be  proved  -  iL  898 

A  legal  debtfiable  to  be  defeated  upon  a  contingency  may 

be  proved  -  -  ii.  299 

Bond  once  forfidted  though  arrears  afterwards  psad,  may 

be  proved  -  iL  896 

The  wife's  money  lent  by  the  trustee  to  the  husband^  may 

be  proved  -  iL  895 

This  called  an'  eqmtable  subtlety  -  ib. 

Bond  to  pay  upon  an  event,  which  will  certainly  happen, 

but  it  is  uncertain  when,  cannot  be  proved         ii.  897 
tlpon  a  covenant  to  setle  40^.  upon  his  wife  for  fife,  a  proof 

of  800^  was  allowed  «  iL  898 

Proof  in  consequence  ofa  false  representation  iL  899 

What  is  to  be  proved  after  an  agreement  for  a  compostion  ii,  387 
An  agreement  to  take  less  than  the  whole,  by  ample  con- 
tract is  void  -  S.  388 
But  such  an  agreement  is  good  by  a  specialty  ib. 
These  agreements  for  a  composition  very  various  ii.  389 
Misrepresentation,  if  any  thing  is  done  upon  it,  wiU  bind 

the  party  and  preclude  his  proof  iL  331 

How  apprentices  and  children  are  to  prove  ii,  398 

An  attome/s  bill  how  it  is  proved  H.  333 

How  proofe  are  to  be  made  when  the  proceedings  are  lost    ii  334 
How  corporations  prove  -  iL  853 

A  parishioner  may  prove  for  a  parish  ^  ib. 

One  collector  may  prove  under  anothei^s  estate  ib. 

If  aif  overseer  is  a  bankrupt,  parishioner  may  prove  ib. 

When  and  where  debts  may  be  proved  ii.  854 

What  meetings  are  required  to  be  at  Guildhall  ib. 

A  creditor  at  his  own  expence  may  at  any  time  have  a 

meeting  to   prove  a  debt  -  .  ib. 

The  commissaoners  cannot  expunge  a  proof  iL  856 

If  a  debt  is  proved,  and  a  bill  of  security  is  paid  in  full, 

the  proof  must  be  reduced      ,  iL  850 

For  a  debt  due  to  the  wife  before  marriage,  she  and  her 

husband  must  prove  -  tL  336 
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How  the  aadgnee  of  a  debt  mutt  prove  iL  337 

Trustee  and  cestui  que  trust  must  join  0.  338 

When  all  the  trustees  ought  to  j<un  -  lb, 

A  bankrupt  and  his  assignees  lb. 

A  bankrupt  executor  may  prove  -  ib. 

The  assignees  alone  ou§^t  not  to  sue  out  a  commission      S.  338 
The  assignees  will  be  ordered  to  pay  into  thebank  ib. 

A  bankrupt  executor  may  prove  under  his  own  commis- 

sion  •  -  iL  339 

If  a  trustee  applies  property  to  his  own  use  and  becomes  a 
a  bankrupt,  the  cestui  que  trust  may  prove  the 
value  at  the  time  of  the  bankruptcy  ib. 

Such  cases  ought  to  be  left  to  the  chancellor  to  make  a  spe- 
cial order  *-  -  ib. 
An  order  of  dividend  is  the  same  as  payment,  and  the 
amount  of  the  dividend  ought  to  be  deducted  from 
the  sum  due                                  -                      iL  431 
Debts  not  payable  at  the  time  of  the  bankruptcy  may  be 
proved  with  a  rebate  of  interest  though  without 
a  written  security                  -                            &  iSS 
Such  creditors  cannot  sue  out  a  commission                      IL  433 
Doubtful  whether  they  can  vote  in  the  choice  of  assigneea^ 

or  set-off  a  debt  due  to  the  bankrupt  ib. 

There  can  be  no  proof  upon  an  executory  contract  L  434 

DEBTOR.    See  Relation. 

Payment  to  the  bankrupt  protected  -   ,  L    39 

After  a  known  act  of  bankruptcy  by  legal  process  i.  500 

Depositions  received  if  creditors  rende  above  twenty  miles 

off  L  404 

DEED  OF  TRUST.     See  Acts  of  Bankruptcy. 

For  the  benefit  of  creditors,  an  act  of  bankruptcy  L  135 

The  inconveniences,  danger,  and  consequences,  of  a  trust* 

deed  stated  -  -  L  168 

DENIAL.     See  Acts  of  Bankruptcy' 

DEPOSITS.     See  Mortgages. 

Deposits  seem  to  be  transactions  within  the  meaning  of 

46  Geo.  3.  c.  135.  s.  1.  .  iL  219 

DISTRESS  FOR  RENT.    See  Rent, 
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DIVIDEND. 

First  introduced  '  « 

History  of 

No  action  now  for  a  dividend 

To  be  recovered  by  a  petition  -« 

An  action  did  imquestionably  lie  for  a  dividend 

An  assignee  cannot  retain  a  dividend  to  pay  his  own  debt  L  552 

The  author's  observations  upon  the  subject  ib. 

Dividend  how  postponed  -  -  i.  553 

Creditors  coming  in  to  be  placed  on  an  equal  footing  with 

the  first  -  .  i.  561 

Claims  to  be  struck  out  -  i.  56S 

Banknipt's  estate  need  not  be  sold  ib. 

The  commissioners  exercise  a  discretion  with  respect  to 

the  time  of  dividends  '  i.    553 

It  is  the  same  thing  whether  the  discount  is  to  be  deducted 
from  the  dividend;  or  the  security  is  discounted, 
and  a  dividend  paid  on  the  residue  i  401 

No  action  to  be  brought  for  a  dividend,  but  the  chancellor 
to  order  payment  with  interest  and  costs  upon  a 
petition  -  -  it  477 

The  proof  of  the  debt  cannot  be  disputed  upon  such  peti- 

*  tion  .  •  it  47S 

When  dividends  from  separate  estates  are  more  than  20s. 

in  the  pound  -  ii-  70  and  569 

Dividend  ordered  the  same  as  payment  -  ii.  431 

How  the  assignees  are  to  be  called  upon  to  make  divi- 
dends -  -  L  555 

Second  dividend  within  dghteen  months  i.  560 

DOCKETS 

Book  expliuned  -  -  *•  *^® 

Striking  what  is  to  be  done  -  ^^" 

Searching  how  -  -  i"* 

Creditor  compounding  after  striking  docket,  does  not  for- 
feit his  debt  -  -  i-  *«1 
He  may  be  ordered  to  repay  and  give  up  the  security  as 

for  a  contempt  -  *•  ^^ 

He  forfdts  his  debt  if  he  compounds  after  a  commission      L  461 
If  a  docket  is  stnick,  any  other  creditor  may  sue  out  a  com- 
mission after  four  days  -  n.      4 
How  and  when  commisnons    may  be  sued  out  upon  a 

docket  struck  "•  &      ^ 

VOL.   II.  s  s 


1. 

57S 

lb. 

ib. 

• 
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• 
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DOCK£T.-*Cbii/tiiii€d 

if  the  second  solicitor  does  not  proceed  upon  his  docktCy 

the  first  may  without  a  firesh  docket  iL      S 

A  third  docketnot  protected  «  •  ib. 

When  and  how  dockets  shall  be  sbnick  ••  iL  912 

DROVER. 

By  buying  and  selling  cattle  cannot  be  a  bankrupt 
Buying  and  selling  sheep  part  of  the  business  of 
A  dealer  of  pi^  may  be  a  bankrupt 
A  salesman  of  cattle  maybe  a  bankrupt 

DTSR. 
•        May  be  a  banknq>t 

Had  a  particular,  but  now  a  general  Ben 


£. 

XLECTION. 

Contraxy  to  the  original  statute  »  L   St 

ProofofdebtBowfaancfectioii  -  i   8S 

When  the  debtor  is  in  execution,  the  creditar  need  not 

deet  tin  die  dividend  -  L  42fi 

Coring  (Mr  claiming  a  debt,  is  a  nfinqmslnMnt  of  an 

actkm  or  sidt,  and  an  dactioD  to  osne  under  llie 

oomuiarioQ  ••  i.  480 

What  was  an  dectkm  bef<»e  the  statute  iL  481 

Assignees  who  have  not  pioved  may  proceed  atlaw  ii.  483 

Petitioning  creditor  cannot  dect  •  ib. 

An  execution  after  the  oommissson  is  an  dectkm  &.  48S 

If  a  joint  creditor  proves  to  assent  or  disseatfott  a  ob^ 

tificate,  he  cannot  sue  at  law  iL  484 

If  a  plaintiff  proves,  he  cannot  proceed  agamat  thebai  ib. 

A  credUor  praying  the  awistanre  of  the  eouct  under  Iha 
commisBaop  will  not  be  pcimitlad  to  proceed  at 
law  .  •  ib. 

If  a  joint  creditor  proves  under  a  separate  oommisBJnn,  and 
afterwards biingB an actioni^gainat the  psrtnen, 
induing  the  bankrupt,  the  rhicuftar  will  oidsr 
the  bankrupt's  name  to  be  atiuck  out  if  he  isnot 
indemnified  against  the  oosta  -  ib. 

The  petitkMung  creditor  need  not  rdimiiiish  «B  Mtioa  be- 
fore the  openiog  .  jL  481 
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ELECTION.  -  Continued. 

Drawer  having  recdved  the  dividend  of  an  indorsee^  can- 
not arrest  the  acceptor  .  ii.  486 
Joint  creditor  maj  prove  under  a  separate  commission^ 

and  sue  another  partner  iL  488 

A  creditor  proving  under  a  second  commission,  cannot 

afterwards  sue  -  .  iK 

If  a  creditor  proves,  and  a  surety  pays,  he  may  sue  ib. 

ENLARGED  TIME.      • 

For  the  bankrupt's  surrender  •  i  3C0 

ENROLMENT.    See  Bargain  and  Sale,  Inrotment. 

EQUITABLE  DEBTS. 

May  be  proved  -  iL  IS,  249 

ESTATES  TAIL. 

Estates  tail  conveyed  by  commiBslQiiers  i.  948 

How  the  deed  must  be  mrolled  «  L  249 

EVIDENCE.    See  Witness. 

To  prove  the  bankrupt  had  not  paid  ISs.  in  the  pound 

under  the  second  commission  -  i.  397 

Declarations  of  bankrupt  respecting   the  act  of  bank- 
ruptcy -  -  i.  379 

If  there  is  no  notice  that  the  act  of  bankruptcy,  trading, 
and  petitioning  creditor's  debt  will  be  disputed 
in  an  action  by  the  assignees,  the  commisaion  and 
proceedings  are  evidence  of  each  of  them  fl.  436 

"Where  no  notice  is  given,  how  the  depositions  are  evi- 
dence -  iL  437 

Contrary  cases  upon  the  subject  -  ib. 

The  depositions  must  be  read,  and  may  be  answered  ii.  438 

Whether  the  petitioning  creditor's  debt,  trading,  and  an 
act  of  bankruptcy  to  be  proved  in  an  indictment 
forpeijury  -  -*  ii.  439 

If  notice  is  given,  the  assignees  must  prove  all  these,  but 
they  may  be  different  from  those  in  the  proceed- 
ings -  -  iL  441 

Assignees  must  .prove  the  petitioning  creditor's  debt  by  the 
same  evidence  which  must  have  been  produced 
against  the  bankrupt  -  '       iL  442 

The  acknowledgment  of  the  obligor  not  sufficient  if  there 

is  a  subscribing  witness  >  ib. 

.4  voluntary  bond  would  not  be  a  good  petition!n|^  crecfi- 

tor's  debt  -  ib. 

88    2 
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EVIDENCE,— Con  iinued. 

It  is  not  necessary  to  produce  subscribing  witnesses  if  a 

deed  comes  out  of  the  possession  of  a  defendant  iL  443 

What  the  bankrupt  may  be  called  to  prove  ib. 

He  cannot  prove  any  fact  necessary  to  support  a  commis- 
sion -  -  iL  444 

He  may  be  a  witness  to  lessen  the  fund^  but  not  to  increase 
it,  unless  he  has  obtained  his  certificate,  and  re- 
leases his  interest  -  iL  445 

Petitionmg  creditor  cannot  support  his  commission,  but  be 

may  defeat  it  -  -  ii.  446 

Entries  or  declarations  of  a  bankrupt  before  his  commianon 

evidence  of  a  debt  due  from  him  -  ii.  447 

The  declarations  of  a  bankrupt  concomitant  with  an  act 

evidence  of  intention  ib. 

A  letter  from  the  bankrupt  evidence  -  iL  448 

A  subscribing  witness  must  prove  the  assignment  ib. 

And  also  the  provisional  assignment  -  ib. 

Evidence  at  the  opening  of  the  commission  ii.  449 

Whether  a  creditor  can  be  a  witness  at  the  opening  of  the 

commission  -  -  ib. 

Lord  Eldon  has  decided  he  cannot  -  iL  450 

Lord  Ellenborough  held  he  might  upon  an  issue  be  a  wit- 
ness to  prove  the  act  of  bankruptcy  iL  451 

Chief  J.  Gibbs  of  a  different  opinion  -  iL  45S 

Personal  service  upon  a  witness  before  a  warrant  iL  453 

Proof  of  a  debt  before  the  commissioners  is  not  sufficient  evi- 
dence of  a  set-off  -  ib. 

One  defendant  cannot  obtain  a  verdict  and  give  evidence 

for  the  rest  -  -  ib. 

An  auctioneer,  who  has  advertised  the  property  of  a  bank- 
rupt, cannot  afterwards  deny  he  was  a  bank- 
rupt •  -  iL  454 

Depositions  signed  by  a  party,  although  part  of  the  evi- 
dence only  was  taken,  must  be  received  as  evi- 
dence against  him  -  ib. 

Depontion  recorded  is  evidence  after  the  death  of  the  wit- 
ness -  -  ib. 

How  a  deposition,  entered  upon  record,  must  be  attested  ib. 

An  old  witness  may  hear  his  deposition  read  to  him  to  re- 
fresh his  memory  -  E  454 

The  bankrupt's  wife   cannot  be  a  witness  to   increase  bis 

property  -  -  ib. 
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The  depositions  of  the  attorney  of  a  party  are  not  evidence 

against  him                •                           -                 ii.  455 
The  proof  of  a  debt  does  not  admit  the  validity  of  the 

commission                           -                          -  ib. 

Service  of  notice  of  disputing  commission  personal               iL  456 
Written  admission  of  the  debt  must  be  proved  before  the 

commission                      -                           -  ib. 

Admission  before  the  commissioners  evidence  ib. 

Exandnadon  under  another  commission  not  evidiaice  ib. 

Book  at  bankrupt  office  not  evidence                          -  ib. 

Proof  of  the  allowance  of  a  certificate                   -               iL  457 

EXAl^IINATION,    See  Witness. 

Proper  mode  of  examinmg  the  bankrupt  L  430 

EXAMINATION,  LAST. 

What  is  the  last  examanation  -  L  383 

Adjournment  of  sine  die  not  legal  -  iL  555 

EXCHEQUER  BtLLS. 

The  commissioners  upon  the  application  of  tiie  assigneea  or 
five  creditors  order  the  money  received  by  the 
asfflgnees  to  be  laid  out  in  exchequer  bOls  ii.  351 

EXECUTION. 

After  a  secret  act  of  bankruptcy  valid,  if  executed  more  than 
two  calendar  months  before  the  date  of  the  com* 
mission  -  -  iL  345 

EXECUTOR.    See  Debis. 

When  he  be  becomes  a  bankrupt,  how  the  property  is 

to  be  disposed  of  •  -  L  906 

How  an  executor  can  become  a  bankrupt  L    76 

EXECUTORY  CONTRACT. 

Cannot  be  proved  even  if  it  is  in  writing  iL  434 

EXONERETUR. 

When  entered  upon  the  bail-piece  i.  143 

EXPUNGING  A  DEBT. 

The  commissioners  cannot  expunge  a  debt  iL  S55 

This  order  extremely  inconvenient  -  ib. 

A  debt  may  be  expunged  by  the  consent  of  the  credit 

tors  -  *  ib. 

How  a  debt  is  to  be  reduced  -  ib. 
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EXTENT.    See  Inrolment. 

A  provisional  ban^in  and  sale  necessary  to  prerent  the 

effect  of  an  extent  -  L  5S3 

Whether  an  equitable  mortgage  good  against  an  extent       L  534 
There  cannot  be  an  extent  for  a  debt  not  due  L  £S7 

A  debtor  to  the  crown  may  s-.ie  out    an  extent   m  aid, 

though  he  b  able  to  pay  his  debt  to  the  crown  Sl 

F. 

FACTORS. 

Not  considered  reputed  owners  -  L  206 

With  a  del  creflere  commibsion  may  set  off  his  own  debt 
to  a  bankrupt^  against  the  bankrupt's  debt  to 
the  pnnciiial  -  L  50€ 

If  he  pays  to  the  assignees  without  availing  himsdf  of  the 

balance,  he  may  recover  in  assumpsit  L  506 

He  may  recover  it  by  a  petition  -  ib. 

The  principal  may  recover  the  debt  due  to  the  fiictor  9k. 

The  purrhaaer  may  set  off  a  debt  due  fin>m  the  factor  ib. 

Factors  held  to  have  a  general  lien  -  iL  ISS 

This  the  first  caae  which  established  a  Uen  ibr  a  general 

balance  -  -  o.  135 

Ko  fraud  for  a  factor  to  assist  his  principal  ii.  13ff 

A  ilBLctor  by  a^oreement  has  a  lien  upon  goods  &r  what  he 

pays  as  a  surety  -  ib. 

For  what  debts  a  factor  has  a  lien  -  & 

He  has  no  lien  upon  goods  before  they  coma  into  his  pes* 

session  -  ib. 

A  factor  has  a  lien  for  a  debt  before  he  was  m  factor  S.  138 

If  a  factor  becomes  a  bankrupt,  the  principal  entitled  to 

all  goods  in  specie  and  money  unmixed  ih. 

The  consignor  entitled  to  receive  back  all    biQs   sent  to 

any  one  as  a  factor  or  agent  -  fl.  130 

But  if  the  consignee  is  the  pttrchaser  of  the  gottb,  ibaf 

cannot  be  recovered  back  •  ib. 

FALSE  REPRESENTATION. 

What  could  be  recorered  fai  equity  in  oonac^Qteoe  of  a 
fhlse  representation  tipoB  a  marriage^  may  ba 
proved  -  •  iL  999 

False  representation  to  obtain  a  compontion,  wiQ  after- 
wards predude  a  proof  fai  baakniplcgr  ii  331 
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Vou  Paoi. 
FAMILY.    See  Marriage  Articles,  DebU 

Settlements  upon  bankrupts  *  L    99 

FARMER.    See  Trader. 

As  such  cannot  be  a  bankrupt  -  L  666 

His  occasional  buying  hay  and  horses^  will  not  make  him  a 

trader  -  -       i.  567 

If  he  buys  and  sells  horses  for  part  of  his  livelihood,  he  is 

a  trader  -  -  ib. 

A  dealer  in  pigs  is  a  trader  -  ib. 

The  owner  of  a  freehold  cannot  be  a  bankrupt  in  conse- 
quence of  making  bricks  upon  his  estate  i.  568 

The  lessee  of  alum  works  cannot  be  a  bankrupt  i.  570 

The  lessee  or  the  owner  of  iron  works  cannot  be  a  bank- 
rupt -  -  ib. 

The  lessee  of  a  colliery  cannot  be  a  bankrupt  as  a  trader  lb. 

A  brickmaker,  who  took  the  clay  from  the  waste,  was  held 

to  be  a  trader  -  i*  571 

A  lessee  for  years,   who  made  bricks  from  lus  own  fiffm, 

held  to  be  a  trader  -  L  573 

The  author's  observations  upon  the  sulyject  L  575 

The  general  principle  in  all  such  cases  -*  L  576 

Buying  real  property  or  selling  real  property  is  not  trad- 
ing -  -  L  577 

Buying  or  selling  standing  ^ber  or  growing  crops  not 

a  trading  -  -  L  578 

May.be  be  a  bankrupt,  if  he  carries  on  a  trade  distinct  fit»n 

the  management  of  the  farm  ^  L    63 

Hie  quantity  of  the  trade  is  immaterial,  if  with  an  intent 

to  continue  it  -  ^  ib. 

All  agisting  farmer  has  no  lien,  where  there  is  a  special 

^    agreement  -  -  iL  128 

FEE& 

Of  commisnoners  »  •  i.  586 

The  solidtor  bound  to  pay  them  -  i.  59S 

FRAUDULENT  ARREST, 

An  act  of  bankruptcy  -  -        i.  191 

FRAUDULENT  ATTACHMENT, 

An  act  of  bankruptcy  *  •  ib. 

FRAUDULENT  EXECUTION, 

Is  not  in  England  an  Act  of  baukniptcy  i>  199 

It  18  in  Irehmd  •  •  ib. 
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FRAUDULENT  PREFERENCE. 

If « trader  in  conteinpiation  of  bankruptcy,  lets  a  creditor 
have  goods  to  discharge  the  debt,  under  the  ap- 
prehension of  legal  process,  it  is  not  an  act  of 
bankruptcy  -  -  L  148 

It  must  be  yoluntary  to  be  fraiidident  -  ib. 

If  a  debt  is  paid  upon  a  demand,  though  under  ezpecta^ 

tion  of  bankruptcy,  it  is  not  fraudident  -  ^ft. 

It  is  not  fraudulent  unless  proved  to  be  in  contempladon 

of  bankruptcy  -  -  i.  loO 

Obtaining  a  preference  may  be  fraudulent  from  various  dr« 

cumstances  -  L  136 

If  a  creditor  press  for  goods  as  payment  and  obtains  diem, 

it  is  not  an  undue  preference  -  !•  1€3 

An  asngnment  of  effects  by  deed  for  an  advance  of  money 

not  fraudulent  -  L  159 

If  a  creditor  presses  for  goods  for  his  debt  not  fraudulent      ib. 

In  the  case  of  a  fraudident  preference,  the  chancellor  in 

bankruptcy  cannot  assist  the  assignees  L  153 

An  assignment  of  goods  with  as  much  delivery  as  the  na- 
ture of  the  case  will  admit  not  fraudulent  L  154 

A  sale  of  goods  to  defeat  the  bankrupt  law  is  fraudulent 

and  void  -  -       -  i.  143 

The  value  of  a  note  sent  before  the  act  of  bankruptcy,  but 
received  afterwards  may  be  recovered,  if  sent 
with  intent  to  give  a  preference  L  138 

Any  transfer  of  property  hi  contemplation  of  bankruptcy 

is  void  •  -  -  L  141 

A  trader  in  contemplation  of  bankruptcy  cannot  gfve  a 
creditor  a  more  beneficial  interest  than  he  had 
before  by  a  deposit  -  L  liiO 

If  a  creditor  obtains  payment  upon  demand  after  the 
trader  has  stopped  payment,  it  seems  to  be  frau- 
dulent »  -  i.  189 

The  law  of  undue  preference  an    excrescence  upon  the 

bankrupt  law,  and  ought  not  to  be  extended  L  183 

A  banker  intending-  to  give  a  preference  to  a  customer,  set 
apart  certain  bonds  for  his  benefit  without  com- 
municating with  him,  the  customer  derived  no 
right  to  them  -  -  L  184 

Geneml  conclusion  from   ill  the  cases  upon   firaudulent 

grants  and  transfers  -  i  187 

A  Fraudulent  preference  oy  advialog  an  execution  lb. 
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FRIENDLY  SOCIETY. 

The  officer  of  a  fnendly  society,  if  a  bankrupt,  must  re- 
pay the  money  he  was  entrusted  with   in  full        il,  334 
Who  are  officers  within  the  meaning  of  the  statute  [ib. 


GAMING    See  Certificate. 

To  a  certain  extent  avoids  the  certificate  L  347 

GENERAL  ORDERS.    See  Docket,  Assignee,  Mortgage. 

Which  disregarded                   -                           «  ii.      3 

Binding  upon  commissioners  and  solicitors  ib. 

General  order  ot  Lord  Bathiuvt  the  first  existing  ii-       1 
Ancient  orders  existing  in  effect,  but  not  in  their  original 

words                      -                              -  ii.      4 
The  chanceUor  only  can  dispense  with  a  general  order  by  a 

special  order                          •                   -  iL    87 
General  orders  by 

Lord  Apsley,  12th  Feb.  1774                             -  iL      1 
Regulations  respecting  suuig  out  commissions  and  strik- 
ing dockets                          -  ii.      8 
Lord  Thurlow,  6th  Dec.  1788                       -  ii.    24 
If  first  commission  not  prosecuted  in  time,  the  leave  of  the 

court  required  for  the  second  ib 

Lord  Loughborough,  26th  June,  1793  iL    25 

Commissions  superseded  for  want  of  prosecution  ib. 

Lord  Loughborough,  5th  Nov.  1793                -  ii.    28 

Agents  suing  out  commissions                                    •  ib. 

Lord  Loughborough,  8th  March,  1794  ib 

Banker  of  the  assignees  and  dividends  ib. 

Lord  Loughbofough,  8th  March,  1704  ib. 
First  part  — Joint  commisnons,  separate  accounts,  proof 

of  debts,  partners                   -           -  ib. 

Second  part. — Choice  of  a  new  assignee  ii.     98 

Third  part — Assignee  a  bankrupt  ii,  104 

Fourth  part.— Mortgagees                      -  iL  196 

LordLoughborough,22d  March,  1796  iL  201 

Orders  to  stay  certificates                                             -  ib. 

Lord  Loughborc'Ugb,  12th  April,  1796  ii.  202 

Affidavits  to  support  petitions                      -  ib. 

Lord  Loughborough,  26th  Nov.  1798                    •  ib. 

PetitioQiDg  creditor  to  attend  the  opening  ib. 
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GENERAL  ORDERS.— Con^tnuAf. 

Lord  Loughborough:  12th  August,  1800  iL  809 

Two  barristers  m  country  commissiond                  •  ib. 

Lord  mAm,  SdFeb.  1802                      -  IL  904 

London  oommissioner  in  a  country  comniisaoo  ib. 

Lord£ldon>  16th  Nov.  1805                       -  n.  208 

Affidavits  in  case  of  certificates                   •  ih 

Lord  Erskine^  29th  Dec.  1806                           «  S.  212 

When  and  how  dockets  shall  be  struck  fti 

Lord  Eldon,  8th  August^  1809                   »               «  lb. 

Creditors  when  and  how  to  sign  certificatee  ib. 

Lord  Eldon^  12th  Aug.  1809                       -  ii.  214 

Petitions  how  to  be  ngned                   -  iL 

Lord  Eldon^  11th  June^  1817                       -  E  538 

Petitions  struck  out  of  the  vice-chanceQor^s  pq)er  ib. 

Lord  Eldon,  25th  July,  1817                       -  ib. 

CoounissidBers  not  to  be  creditors                      -  ib. 

GRAZIER. 

Is  not  a  trader,  and  as  such  cannot  be  a  bankropt  L  566 

GUARANTEE.    See  Suret^. 

A  guarantee  becoming  liable  after  the  bankniptcy  cannot 

prove  -  •  iL  361 

The  debt  of  a  guarantee  is  contingent               -  fi.  362 

Notice  of  the  dishonour  of  a  biU  must  be  given  to  the 

guarantee                       -  -           ib. 

A  guarranty  of  a  less  bill  will  not  extend  to  a  greater  8.  363 

A  guaranty  must  be  in  writing                    -  ib. 

The  statute  applies  only  to  a  guarantee,  who  is  liable  ib. 

A  guaranty  to  a  limited  extent                    -  ib. 

H. 

HABEAS  CORPUS.    See  CommUmeni. 

Hie  legality  of  the  commissioners  commitment  may  be 
considered  by  habeas  a»pus  by  the  chancel- 
lor and  judges  •  -  L  389 

How  the  chancellor  may  consider  it  upon  a  petition  L  393 

HUSBAND.    See  Marriage  Articles,  DehU,  Set-off,  W^. 

I 

ILLEGAL  CONTRACTS.    See  Dtks. 
ILLEGAL  INSURANCES.    See  Debts. 
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INDICTMENT. 

To  answer  the  commiAoneni  *■  L  65, 624 

Various  olijections  to  the  hidictment  in  Bullock's  case       L  29S 

INFANT.    See  Trader. 

Infant  assignee  how  he  must  convey  -  L  102 

INN-KEEPER,  ALEHOUSE-KEEPER,  OR  VICTXTALLER. 

Cannot  be  bankrupts,  if  they  seU  only  what  is  consumed 

in  their  own  houses  or  upon  their  own  premises      L    49 

But  they  may  be  bankrupts  if  they  sell  liquor  and  provi- 
dons,  to  all  who  send  to  be  constmied  hi  the 
houses  of  the  customers  -  L    oO 

INROLMENT. 

By  13  Eliz.  c*  7.  s.  1.  the  commissioners  must  convey  real 

property  by  deed  iiiroUed  i-  13«  218 

If  not  a  bargain   and  sale,  it  might  be  inroUed  at  any 

time  -  -  L  219 

If  it  was  not  a  bargain  wad  sale,  it  had  no  operation  tiU 

inrolment  ->  -  ib. 

A  grant  of  an  estate-tail  by  the  commissionen^  must  be  in- 
rolled  within  six  months  -  i.  218 

Every  bargain  and  sale  must  be  InroUed  within  mx  months 

after  its  date  -  -  L  220 

If  dated  on  a  Tuesday,  it  may  be  inrolled  on  Wednesday 

after  six  lunar  months  -  ib. 

The  counterpart  cannot  be  Inrolled  for  the  original  L  219 

If  a  bargain  and  sale  is  inroUed  within  six  months,  it  has 

its  operation  from  the  day  of  its  date  ib. 

If  a  provisional  bargain  and  sale  is  carried  to  the  office, 
and  an  extent  issues  the  next  day  before  it  is  In* 
rolled,  the  bargain  and  sale  shall  be  preferred         L  533 

Question  considered  whether  a  bargain  and  sale  dated  be- 
fore, but  inroUed  after  an  extent  must  be  pre- 
ferred 

INSOLVENCY.    See  Relatifm. 

Meaning  of  -  - 

Insolvent  circumstances  described 
Stop  payment,  meaning  of  •*  « 

Insolvent  debtor^s  act 

INSURANCE. 

AgeAta  who  have  effected  laturances  may  prove  if  the 

partisfl  reatty  iatoKestad  are  abroad  u.  490 


ib. 

iL 

218 

n. 

219 

ib. 

IL  529 
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INTEREST. 

When  and  how  calculated  upon  debts  proved  £•  116 

Upon  bills  and  notes  which  carry  interest,  allowed  till  the 

date  of  the  commission  '    -  ib. 

On  a  mutual  account  to  stop  at  the  commission,  or  com- 
puted till  the  settlement  .  L  584 
The  author's  observations  upon  the  subject  ib. 
When  it  ceases  on  the  bankruptcy  -  iL  276 
No  interest  proved  upon  notes  or  bills  not  carrying  in- 
terest -  -  ib. 
Not  allowed  in  such  cases  upon  a  surplus  ib. 
How  to  be  calculated  upon  a  surplus  n.  277 
Interest  upon  mortgages  and  deposits  iL  272 
Bankrupt's  allowance  to  be  paid  before  interest  upon  a 

surplus  -  •  iL  279 

Compound  interest  when  to  be  proved  -  ib. 

Interest  upon  agreement  -  iL  280 

What  is  evidence  of  the  agreement  -  li,  281 

When  bankers  are  allowed  to  prove  interest  ib. 

No  proof  allowed  upon  an  usurious  contract  ib. 

Country  bankers  may  take  a  reasonable  sum  for  conunifr- 

sion  besides  the  discount  -  ib. 

Interest  under  a  joint  commission  -  iL  282 

IRELAND. 

The  11   and  12  Geo.  3.  Irish  statute  first  introduced  the 

bankrupt  law  into  Ireland  -  '   ii.  533 

It  incorporated  all  the  existing  EngHsh  statutes  iL  556 

The  law  in  England  and  Ireland  is  almost  the  same  ib. 

The  first  section  is  given  at  length  -  n.  533 

The  other  sections  are  abridged  with  a  reference  to  the  cor-  ^^ 

responding  English  section  -  iL  535 

The  difference  from  the  English  law  is  pointed  out  in  the 

abridgment  of  each  section  -  ^» 

The  bankrupt  statutes,  once  the  union,  sppij  to  IrelaDd  n.  551 

ISSUE.    See  Actiotu,  New  Trial 


J. 


JOINT  COMMISSION. 


When  the  practice  commenced  of  distributbg  jomt  and 

separate  effects,  under  a  joint  commiwdon  iL    45 

Where  there  is  a  joint  commisaon,  separate  craditon  ought 

not  to  take  out  a  separate  commiawon  ib. 
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VuL.  Paoe. 
JOINT  COMMISSION.— Cofi/muerf. 

A  joint  commission  against  three  partners^  where  two  were 

in  partnership^  distinct  accounts  to  be  kept  of  the 

estate  of  the  three,  of  the  estate  of  the  two^  and 

of  the  separate  estates  iL    46 

In  a  partnership  of  four^  there  might  be  fifteen  different 

estates  and  accounts  ib. 

The  jomt  creditors  of  the  whole  firm  only  can  vote  in  the 

choice  of  asfflgnees  -  ii.  47 

Separate  creditors  may  prove  under  a  joint  commission^ 

though  there  are  no  separate  estate  iL    48 

Separate  creditors  shall  be  permitted  to  prove  under  a  joint 

commission  -  -         iL    31 

They  shall  assent  to  or  dissent  firom  the  certificate  iL    39 

The  commissioners  shall  keep  distinct  accounts    of  the 

joint  and  separate  estates  -  lb. 

The  joint  estate  shall  be  aplied  first  to  the  jdnt  debts^  and 

the  separate  estate  to  the  separate  debts  ib. 

The  overplus  of  the  joint  estate  to  be  applied  to  each  sepa- 
«  rate  estate,    and  the  overplus  of  any  separate  . 

estate  to  the  joint  estate  -  ib. 

The  costs  of  taking  the  accounts  to  be  paid  out  of  the  re- 
spective estates  to  be  settled  by  the  commissionerB      ib. 
The  expences  to  be  borne  according  to  the  value  of  the 

estates  -  .  iL    45 

This  is  true  of  all  expences  common  to  both  ib. 

What  is  for  the  benefit  of  one  alone^  must  be  borne  by 

it  alone  .  ^  ib. 

The  first  case  in  which  separate  estates  were  divided  under 

a  jomt  commission  -  ii.    89 

When  first  held  that  separate  estates  pass  by  a  joint  com- 

misrion  -  -  ii.    40 

In  a  joint  commission,  it  must  be  proved  that  each  partner 

has  committed  an  act  of  bankruptcy  ii.    93 

If  there  are  a  number  of  partners  as  four,  there  cannot  be  a 
commiaaon  against  three  or  two,  unless  there  is 
a  distinct  partnership  by  them,  and  a  distinct 
contract  with  them  -  iL    94 

A  j<nnt  commission  void,  if  one  is  an  in^t  ib. 

Or  if  one  is  a  lunatic  -  ib. 

A  commission  is  not  void  because  a  dormant  partner  is  not 

included  ib. 

Whether  a  joint  commission  can  be  sued  out  upon  a  joint 
contract,  where  there  is  not  a  joint  trading,  but 
separate  trades  -  iL    96 
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JOINT  CREDITORS. 

Lord  Rosslyn  held  liiat  a  Joint  cnditor  eoiild  not  prare 
under  a  separate  oommiarioDy  if  there  was  a  sc^ 
.    Tent  partner  •  -      .       E  5t» 

One  partner  was  a  bankrupt,  the  rest  insolvent ;  Lord  Ross- 
]jn  permitted  bf  consent  a  Joint  creditor  to  prore 
but  not  to  recdve  a  diyidend  more  than  the  ali- 
quot share  of  the  debt  •  ii.    S9 

Cases  upon  this  subject  before  Lord  Eldon  iL    60 

A  Johit  promissory  note  was  f^vea,  one  of  the  drawers  • 
bani^rupt,  the  other  abroad^  and  there  were  no 
Joint  cftcts,  the  holder  was  permitted  to  prove   8.    60 

J<unt  creditors  cannot  receive  dividends  from  the  separate 

estates^  if  there  Is  any  Joint  property  iL    IS 

If  Joint  eflbcts  are  granted  by  one  partner  iqMin  leaviqg 
the  partnership  to  another  s(^  partner  canyvg 
on  the  trade^  they  become  his  separate  estate  ^ 

It  continues  joint  prcqierty^  if  he  grants  his  share  to  one  of 

more  partners  continuing  ^e  trade  S.    67 

Jeint  creditors  hove  no  Ben  upon  the  Joint  property         n.    68 

Where  some  of  the  partners  only  are  bankrupts,  how  tlie 

ass^pMes  shall  dispose  of  the  property  6.    76 

Joint  effocts  left  by  agreement  with  one  partner  become 

ssparate  effects  -  il    7' 

If  a  separate  creditinr  takes  partnership  property  in  execu- 
tion, he  takes  it  subject  to  an  aeeount  with  the 
Joint  ciediton  -  n.    81 

Jdnt  notes  proveable  under  a  separate  commisson  if  the 

otlier  parties  are  insolvent  i.    8S 

If  a  partner  is  insolvent  thou^  not  a  bankrupt,  if  there  b 
no  joint  property,  a  J<Mnt  debt  may  be  proved 
under  a  separate  commission  -  ih. 

Joint  creditors  may  prove  under  a  separate  oommiabion,  if 

no  joint  property  and  a  solvent  partner  abroad     n.    84 

A  joint  creator  who  sues  out  a  separate  commission  must 

prove  against  the  separate  estate  i^* 

JcMnt  creditors  cannot  vote  in  the  choioe  of  assignees  under 

a  separate  estate  ^       -  n.    83 

J<nnt  estate  divided  amongst  tile  joint  creditors  in  tile  case 

of  an  attachment  -  y.    86 

Joint  creditors  miinir  out  a  separate  commission  IL    88 

One  partner  out  of  several  dies,  the  rest  bt^come  bankrupts, 

how  the  property  is  to  be  distributed  &    ^ 
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The  debts  of  tlieold  crediton  and  the  new  may  be  prored 

under  their  commission  n.    90 

The  separate  estate  of  the  deceased  partner  wifl  be  Kable 

to  his  shareof  the  deficiency  of  theoW  debts         ii.    91 
Joint  creditors  where  there  is  no  joint  property,  may  prove 

under  a  separate  commission  by  the  chancdloi's 

order  for  the  purpose  of  assenting  to  or  dissenting 

from  the  certificate  -  ib. 

But  th^  cannot  afterwards  bring  an  action  ib. 

One  jofait  creator  may  petition  for  hnnself  and  others  ib. 

Hiey  cannot  prove  under  a  separate  comimssion  without  a 

special  order  -  ^^• 

A  separate  creditor  may  prove  of  course  under  a  jomt 

commission  though  there  are  no  separate  estate        ib. 
A  separate  commisaon  against  each  and  no  joint  commis- 

non  -  -  .    iL    9« 

The  joint  creators  may  prove  under  every  separateeoHH 

misdon  if  thereare  no  joint  efibcts  ib. 

If  there  is  jomt  property,  the  joint  ereditors  must  have  ^at 

only  -  -  *• 

How  that  mutt  be^vided  where  there  is  no  jomt  com- 

mission  -  -  *^- 

.  A  joint  creator  may  sue  out  a  separate  eommisflion,  and 

then  he  is  oonMered  a  separate  creditor  ib. 

What  right  he  may  hove,  if  there  are  ether  separate  com- 

misakms  or  his  cosimisnon  superseded  &    93 

If  there  are  only  three  or  four  pounds  joint  property,  the 

jomt  creditors  must  have  that  only  iL  320 

The  jomt  creditors  of  the  whole  firm  only  can  vote  in  the 

choice  of  assignees  under  a  joint  commission         IL    85 
The  pcraonal  representative  of  one  partner,  and  the  assig- 
nees of  another  upon  a  bill  filed  decreed  to  pay  the 

johit  crediton  out  of  the  joint  effects  ii    ^d 

JOINT  AND  SEVERAL  CREDITORS. 

Whore  thane  are  two  separate  debts,  and  a  joint  aecept* 
anoe  lor  the  whole,  the  creditor  may  prove 
mder  the  separate  estates  upon  giving  up  the 
bill  -  -  ii-  306 

When  a  trader  draws  in  his  own  name,  and  indorses  in 
the  name  of  the  firm,  they  will  bound,  if  he  had 
authority  -  -  ii  SOT 

Where  some  partners  draw  upoa  oiImis  ii-  308 
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A  sak  to  one  partnar  in  what  the  partners  deal^  binds  the 

firm  -  -  11-  315 

If  a  creditor  has  a  joint  aecuiity  fimn  all^  and  separate 

securities  from  each  partner  by  different  instru- 
ments, he  must  elect  •  n.  314 

If  a  biU  is  drawn  by  onepartner  for  the  uae  of  the  finn^  he 

alone  will  be  bound  -  iL  315 

If  a  joint  Y)ond  is  given  by  mistake,  the  creator  may  prove 

under  the  separate- estates  -  ii  316 

Where  therevere  joint  and  separate  oonunianoiii^  a  cre- 
ditor with  a  joint  and  aevenl  bond,  could  not 
prove  under  each,  but  had  his  elediDB  whether 
be  would  prove  under  Ihe  joint  conuBBisakn^  or 
undereachof  the  separate  comnBaskma   .  iL  303 

He  has  been  permitted  to  prove  against  ai^  and. have  time 

todeet  tfll  the  dividend  -  iL    42 

He  ou£^t  not  to  be  peniutted  to  change  his  |»qo(  unless 

it  has  been  made  finomigiiacanoe  ih. 

'    A*joint  creditor  with  a  separate  security  &ea»oae  partner 

only  may  have  the  teisAt  of  both      •     .  -         n.  302 

If  he  has  received  a  ^bnttud  tern  cme  eepsmiB  estate, 
he  could  only  prove  the  remainder  under  the 
others  •'  •  iL    44 

If  separate  debts  are  assumed  by  the  partnenfaip^  lliey  may 

be  proved  against  the  joint  estate  iL  SOS 

But  the  separate  ctecBUv  must  assent  bsfon.  the  bank- 
ruptcy- -     .  -  iL  574 

JOINT  PROPERTY. 

What  is  joint  or  separate  property  «-  iL    96 

An  estate  conveyed  to  one  partner,  puxehassd  wkfa  part- 
nership money  is  partnership  propeny  ih. 

Unless  there  is  a  general  agreement  to  the  cuutwry  ih. 

If  a  part  owner  insures  his  interest,  the  benefit  of  the  in- 
surance is  his  separate  property  ih. 

How  separate  creditors  may  have  a  lien  upon  the  surphis 

of  the  jomt  property  before  it  is  divided  IL    97 

The  assignees  of  a  bankrupt  are  entitled  to  the  bttikrupts 

share  of  the  profits  of  the  joint  stock  ih. 

JUDGMENT. 

Judgment  entered  up  after  the  date  of  the  oommissionj 

cannot  be  proved  -  L  354 
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Whether  there  can  be  a  proof  upon,  a  judgment  hy  de- 
fault -  ...  i.  357 
A  judgment  may  be  tacked  to  a  mortgage  in  bankruptcy  -  ii.  92S 
Observations  upon  that  case                    -                              iL  326 
Judgments  in  Ireland  in  the  case  of  bankruptcy,  have  a 

different  operation  from  judgments  in  England    iL  SS6 

JURISDICTION  OF  THE  CHANCELLOB  IN  BANKRUPTCY. 

The  origin  of  the  chancellor's  jurisdiction  in  bankruptcy      ii.      8 

It  may  be  divided  into  direct  or  mandatory,  and  indirect 

or  recommendatory  -  ib. 

The  history  of  the  subject  •  n.      7 

The  chancellor  has  no  special  commisflion  m  bflokraptey   iL      8 

The  oommissioiiersof  banknqit  have  great  pmrers  wldch  no 

court  of  law  or  equity  possesses  ib. 

At  the  fioit  commisnoners    of  bankrupt  zeq^uested  the 

assutanoe  of  the  Common  Pleas  ii.      9 

Thefiz8ta{^)lication  to  the  chanceUor  upon  the  proof  of,  a 

•  debt  was  in  1676  «  ii,    10 

If  the  oommissionerB  act  ooDtrary  to  the  chanodlor^s  autho- 
nty,  be  nay  dimiss  them  and  a  grant  a  renewed 
commission  •  ii.    11 

Tbe  oommissianen  bound  to  act  conformably  to  the  de- 
cisions of  the  supcnor  courts  -  ib 

Snice  the  certificate  was  introduced,  tlie  courts  of  kw  can  . 

decide^  whetlier  a  debt  can  be  proved  iL    IS 

Sp  the  courts  of  equity  must  decide  what  is  an  giquitahia 

debt,  capable  of  being  proved  Ih. 

AB  equitable  debts  to  be  proved  «  ih. 

How  the  administration  of  a, bankrupt's  eflfects  may  be  said 

to  be  vested  in  the  great  seal  .  JL    14 

If  the  commissioners  think  they  ougiit  to-find  a  party  a 
bankrupt,  the  chancellor,  upon  an  ^ipeal  to  hiu^ 
may  direct  them  to  (Nrooecd  •  ib. 

It  is  InHnaterial  whether  his  judgment  is  caOed  a  recom- 
mendation or  an  order  -  n.    IS 

The  commissioners  must  now  decide,  and  must  not  send 

a  case  finr  the  opinion  of  the  chancellor  S>. 

The  chancellor  has  the  power  of  removal,  but  no  direct 

power  to  make  them  pay  costs  •  ft. 

The  Court  of  Chancery  has  no  contioulover  comnussioners 

ofbaokrupt  -  ii.    17 

▼OL.  II.     -  -  T  T 
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JURISDICTION  OF  THE  CHANCELLOR.^ 

Lofd  King  dttiMt^d  the  oomwil<n«ncw  to  afiptf  to  te 

court  if  they  found  any  thing  difficult  n.    17 

nedSstinetlrm  bdwaen  ikt  chModorin  badouptay,  md 

the  chancdor-in  the  Court  of  Chaaeary  i>    16 

The  divBci  or  mandatory  Jurisdietion  gf  the    rhiinflnr 

eipuM^  gbi^  by  the  atatutea  S.   19 

Hie  various  instances  spedfied  •  ii. 

Whether  the  chancellor  hi  hankiD^tay  has  citthaii^  oror 

fktPMfjeo  -  n  8.M 

T^  tbWP^l^''  ID  hanbuptcy  ond  a  court  of  law  or 
equity  may  differ  in  opimon  what  ddit  ought  to 
be  proved  «  ^  &  811 

JURISDICnONOFTHB  COUHTfi  OP  LAW. 

The  juxisiBctlou  of  the  oomts  oflaiw  hi  baakiuptiqr  S*  V 

Th^  aaae  now  aa  It  iraa  eaaetly  at  tiio  Ant  ^ 

^LxfaeaflKHn  their  aiAhiuily  hi  aBeaaaa  to  inteipRt  ata* 

*  lata  «  .  •  h. 

Hie  caae  ol  htoAmptaltt  SI  BMi.  is  pncMlylhaoMKai 
Aaia<r»dflhe.pmiflptdiqrfaw  adte  by  the 
iBrigneeal         \    '     -  -  i.  «l 

'     The  mUgmd  tj  Iha  harftaapt  at  igBuniw  Bipmaiiai       i.  « 

Tl^  Iradhigy  ast  of  bnihii4tey»^  pitilioaiii^  ctedto^a  ddbt 
and  aas^gmnenly  eano  under  tn^  cagfliMmaoof  a 
courtoflawby  fheftstafcatale  ih. 

Tlie  manfaig  exphdned^  "^  that  tine  it  no  Bwk  Mag  ai  aa 

ecjuitahfe  baBhmptcy^  ••  9k 

Row  ooarts  of  law  baveJQifsdiidloa  TCSpaeliBg  Iha  pr^ 

ddi>t8  .  .  S.   91 

neconcuitent  juiiadictioa  aflhaahsnodkrwiA  Hie  ooorts 

of  hnr  in  biahnvtef  «  ib^ 

€9^  tiro  a^m  caiBid  to  iha  Bmm  of.Lohhb  ind  both 

kft  there  uToaaaui  ^  &  ^ 


KING. 


It  notboaiidty^a  fttatoteimlasi  mp^ority  w—w^  ].  su 

May  have  the  benefit  ofthe  atatate  •  ik 

liinottiierGAttetikHmdby  thebaift^  ib. 

^he  liog^  right  is  gone  after  an  aaiignmait  bdbre  the  teala 

tfthaeztcBt  .,  .  im 
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Hb  debt  is  not  barred  by  the  certificate  L  <S9 

If  the  teste  of  the  extent  is  the  same  day  on  whidi  tbeju- 

ngnment  is  executed^  the  extent  is  preferred  ib. 

Tlie  assignment  has  operation  from  t^  execution  llb« 

The  extent  caoDOt  be  antedated  •  ib. 

IVbether  an  extent  would  be  prafiuoped,  if  it  was  ^^roved,  the 
jMJgnnifnt  or  the  baigain  and  sale  ma  CMomb* 
edfirstoQ  the  sasae  dajr  ^  i.  5S7 

No  extent  can  issMe  finr  a  debt  sot  due  •     .       ib. 

An  extent  in  aid,  though  the  debtor  aide  to  fvy  the 

crown  -  -  ib. 

Bankrupt  and  witnesses  attendfaigy  protected  from  an  ex- 
tent -  •  fk 

A  banksupt  may  be  arrested  upon  an  catleat  1.  5S8 

Wavni  sf  fawmissiinfaisf  .hmiitat  ka  cpvatlsii  insM 

its  execution  If  no  aangmneat  -  ib, 

tflrdHardwkto  i—  iHWiisMily  «aito  Mgg%  a%leh  net 

lostbeoanae  he  is  not  bound  byajfatfb^   ^  i  5Sf 

NoCwitli8taii£ng  asiigmiNnty  malty  timillst^  uianrfh  Hi' 

liable  for  aixent  tf  fhUBT  «r  ib, 

Omom^iketnmmv^m^pmpwsdm^mBmkdm  lb. 

aii*<iilii  enio«Mml0  mImbmtaHtft  islaiu  wgHiy 

benmo?ed  •  •  lb. 


Form  -  -  .  flr  IW 

Tlie  coniignor  cannot  stm  igljiiit  tbt  aaiifgnM 

neeihr  andlMe  fwiilmtktn  HIM 

LAKBLOBD.    SecJtat 

tAST  EXAMINATION* 

ivhat  wiSRbii  wMid  tte  bastanvl  4W  «aMM«  « 

A  bankniptisprotartadfiwmimitiBJBkigtllMCxamfai- 

ed  bythe  OTnmisriimwb Ibn^iiPltiiiiiwiiit 
bythcm  -  -  Bi$H 

An  adjournment  «te  iff  of  the  kit  —ilnglnn  i«wwt  tt 

•  be  suppofftsd.  *  •      IL  5I« 

The  oornmiasionftis  must  a^oum  the  txanrfnaJotp  »ap— 
dfic  day,  comut  the  banknfi^  oar  altoir  the  fan* 


'^• 


Kn 


Vol.  Fa«k. 
LEASE.    See  Rent.    , 

££GACY. 

May  be  piovedy  if  the  executor  becomes  a  banixupt  n.    1? 

LBTTER  OF  ATTORNEY. 

Letter  of  attorney  to  vote  in  tke'dioioe  of  aH^gneet  must 

Gontam  one  creditor  only  -  &  10? 

It  appears  that  it  has  no  validity  unless  it  is  sealed  ifc. 

It  ought  to  be  stamped  on  tlK  day  of  election  -  ^ 

It  must  give  a  general  audiority,  and  most  not  direct 
the  attoniej  to  vote  in  fisvour  of  a  particular 
penon  ••  -  -  ih. 

LIEN. 

Different  from  set-off  -  -        L  512 

No  lien  for  a  general  balance  .except  ton  usage  or  agne- 
^1  ment  -  ....  ih. 

A  lien  has' the  lameefibct  .as  a  mortgage  or  pledge  ik  ISS 

Who  have  liens  .    -  * .        .  .....  iL  1S€ 

The.  oljett  of  Hens  -  -  ib. 

No  lien  if  there  is  a  flpedal  icoqtnipt  -.  ib. 

An  inn-keeper  may  sdl  a  horse>  but>:tay]or  camiot  ^PP^kI  iL  187 
Aiijigisyng  iormer  has  no- lien  <  where  tfaeveis  a  sw^*  " 

*    agreement  -         .    .  .  n    .  5.  IflS 

Livery  stable  keeper^ haveno  lien^  where  thigr  make  aqw 

cial  contract  .      -  »  ib. 

A  fiurtor  has  no  lien,  if  he  makes  a  special  agreement         ii  189 
A  solidtor  loses  his  Uep>  if  he.  makes  a  subsequent  apedal 

agreonent  .  • 

A  lien  against  an  administrator 

lien  at  the  first  confounded  with  a  right  to  aet  off 

A  packer's  general  lien  originally  enoneoua 

The  first  decisions  upon  tlus  stdgect  exzoneous 

A  miller  has  only  a  particular  lioi  • 

If  the  article  is  parted  with,  the  lien  is  gone 

In  all  cases  of  Kens  commfssioners  must  not  sell  >  without  a 

special  order  from  the  ^Amf^ylVff 
Lienforthe  repairs. of  a  shop  »  - 

Factor  has  a  general  lien  » 

The  first  case  of  a  general  lien 
Lien  of  a  calico  printer  « 

——packer  .  . 

'dyer 


ib. 

k  130 

ib. 

ii.  131 

ii.  139 

ib. 

ft. 

■  •  * 

1 

•&-ia 

iL  133 

ib. 

n.  135 

iL  140 

ib. 

ib. 

INDEX.  045 

Broker  has  a  general  Hen  «  ii.  141 

An  insurance  broker  has  a  general  lien               .  |]^ 

A  lien  how  revived               -.                          •<  iJ^, 
A  lien  by  the  broker  upon  the  money  received  after  bank- 
ruptcy              -                          -                       iL  14« 

A  broker  has  not  a  lien  against  an  agent*  ih^ 
The  misrepresentation  of  an  agent  wiU  not  hind  the  prln- 

-cipal                           *              .  ii,, 

No.  lien  after  a  known  act  of  bankrupitcy                »           fi*  109 
No  lien  after  a  aeoret  act  of  bankruptcy,  if   the  commit-. 

sion  foUowB  within  two  moqte    '                    'ii.  170 
The  lien  cannot  be  beyond  the  interest  of  the  party  creat- 
ing it                      -                  -  ib. 
A  factor^  broker^  banker,  attorney,  wharfinger,  have  each 

a  general  lien                       «              '               .     ^  179 

Carrier  has  a  particular  lien  only                     -  ib. 

Lien  by  agreement  and  usage                          «■  ibt 

No  hen  without  an  implied  agreement            -                     IL  173 

No  lien  for  the  voluntary  care  of  a  thing  lost  '  ib. 

'  Vendor  and  vendee                    -                .».^      .  .,  ^ 
The  lien  of  a  vendor  is  verr  di^erent  from  that  of  an 

aHifieer  oir  bailee                   -                               H,  174 
The  vendor  of  a  real  estate  has  a   fien  for  tfie  purchase 

money  "     -  -  •  ib. 

It  is  considered  as  a  mortgage              -  ib. 

That  lien  may  be  lost  by  taking  a  bond  or  security              iL  175 

How  the  Hen  may  be  retained,  and  securities  *  accepted  ib. 

The  seller  of  a  personal  article  may  retain  tiH  he  is  paid  ib. 

Has  a  lien  though  the  price  Is  fixed                      -  ib. 

When  the  bargain  without  pajrraentTs  void.     '   '                  il:  176 
The  thing  sold  is  the  pf6perty  of  the  buyer  befbre  deKvery,' 

and  he  stands  to  the  loss                   -  ib. 
If  the  buyer  becomes  a  bankrupt  before  delivery  of  the 
whole,  the  seller  may  detain   what  is  not  de- 
livered                      -                   -                        iL  177 
Where  goods  sold  are  lost  before  delivery,  if  the  sellers 
have  done  aO   required  of  them,   the  loss  falls 
upon  the  pivchaser                           -    '  ib. 
When  the  delivery  is  complete,  the  goods  cannot  be  re- 
tained                     -                      -                       '  ib. 
When  the  purchaser  weighed  all  the  bailes  of  goods  and 

took  partj^  the  remainder  could  not  be  stopx)ed  '  E'  178 

So  of  wheat                       -                    -    ^    *         '  ft. 


OM  tllDIX. 

Voi*  Tamk, 
LDEN.— CmliMKdL 

'Wliai  material  adtaKlobadoMbgrtkaMllflr 

fiireiy  to  ths  faiijv>  ^loduOBfwrfwti^  ba 
tennanded  *  **  ■•  17f 

Vhote  tile  bosrar  put  OD  bb^tfim  aaul^  Iha  aiddfr  caaoot 

beretained  •  lb. 

Aooqytanoe  of  waidMNMa  leat  ii  a  coBipleta  tnaafiir  af  tfia* 

A  fien  in  equity  ia  a  lien  In  trorer  •  n.  940 

Where  there  is  aa  aqnllaUe  fiat  heiire  hmAmtfibtf,  d» 

aaipieca  cauuai  noofv  wiukxk  <if  iiaigiyg  ifc 

A  Ben  cannot  be  aaatad  lihr  kMili»n<iiy  in 

LIMITATIONS    SoeDebii. 

UMTTATIOKll,  tTATOTK  Of. 

Kiphincd  •  -  1481 

A  debt  haired  by  it«  is  not  a  sufficient  petitionii^  credU 

toi^s  debt,  and  cannot  be  proved  i  48S 

The  authors  obaervafiona  upon  the  sulject  i  48f 

fianknq^t  maybe  compelled  to  answer  whether  he  has  pnd 

a  dd>t  contracted  above  As,  yeais  a^o  iL  481 

It  does  not  extend  to  suits  in  the  adminlty  or  spUaat 

courts  «  -  L  439 

A  derise  finr  payment  of  debts  does  not  extend  to  ddits 

barred  -  -  1 411 

Whether  a  bond  above  twenty  years  standbig  proved  bodi 

by  Ae  oredBtor  and  bankn^it  can  be  proved  ib. 

The  masters  in  dianoery  do  not  admit  debts  barred  ib. 

A  dhidend  under  the  estate  of  one  partner  takes  the  caae 

out  of  the  statute  with  rei|MBct  to  other  paiteess       ib. 

It  may  be  pleaded  fay  a  debtor  to  the  estate  i^pmst  the 

L441 


LUNATIC. 

May  be  abanlmipt  -  -  L  84 

What  acts  afbankmptqr  he  can  oonmit  L  61 


MARRUGB  SETTLEMENTS.    See  DOttmd  W^. 

MARRttD  WOlffiCN. 

Amanied  wonuB^  aaofe  tiadcr  in  Londoib  ttay  be«  tak* 

nipt  -  -  ^  •• 


Vol.  Pagi. 

MAKRTm)  WOMEN.-^oii^mti^dL 

A  nwnied  woman  Jtrmg  scfMiate  finom  her  bu3lMiiid  by 

agreement^  cannot  -  L    70 

If  a  ongk  woman  trades,  comB9itB  an  act  of  bankruptcy 
and  manieSy  Lord  Thurlow  held]  ahe  could  not 
be  made  a  bankn:^  -  L    71 

ObaarvationB  upoa  that  case  >•  L    79 

* 

1EEBTINO& 

For  bsfiicrupti^s  suiMite  «     .  L  999 

Disoorery  at  prnraiis  efiteiMi  ifttiwrnh  <gf|tot  fiat 

party  »  m  L  384 

Piirate  expkfaied  -.?  ^'/  i  375 

Fowen  of  commissioners  to  ogmpd  discoreiy  gPMter  than 

thatof  the  Court  of  Chancery  -  «  fU 

What  witnesses  are  conmeDabte  to  answer  'y  '  -'  m*  376^ 
Jk  witness  has  na  tight  to  dee  hk  d^^b^^  <ift^  ^  ^ 

Counsel  orso]icitompcrmilt«aib  attebd       '   '  "'^  '  ii.  385 

jLM|MSiafln  cannot  anerwsnii  M  ripMinwQ  oy  psBrat  wn* 

wtet  it  oagst  to  ecUkCahi  » *  •  '        Sb^ 

Bankrupt's  etammation  anfl  depositions  *takttti^  are  eri- 

denoe^  ttabugh  cdmmittton  impefsedfid     '  i  386 

Ko  question  oyght  to  be  put,  which  tte  cott&iinionen 

cannot eomper  ail  abswdr-  to'  *  '  -  '' «  ^  ji^. 
ComnusflODon  cannet  ocMnnAt  'bi  tblicbtidttet  -  i«  387 

Three  ineetingB  vr  we  bttdbnlpi's- sunvbdir     '  L  485 

Second  generally  fiir  the  dmioe  of  tas^iMM  «  ib. 

WhatiOMdngBBV'fixsdlor  prd6f  of  dsbtft  ib. 

What  meethigs  axe  required  ta  be  at  QoildhAll'  '  iL  5154 

A  cpeditor  duty  h«f«  a  nsiffriag  to  pmm  at  hb  #iiii  csk 

penee  •  •  IL  954 

IttltBKRS  OF  PABUAMENT. 

Members  of  eitho:  house  may  be  bankrupts  L    78 

Members  who  trade  may  be  compdQed  to  pay  or  be- 
come bankrupts  »•  -  L  899 
The  comminonQOB  cannot  oommlfc  L  894 
How  they  can  compd  an  answer                  -  ib. 
By  what  proceedings  amember  of  etthCf  lUUfe  of  pailhH 

flWtmqrbeittdeftbvdfti^  •  S.  90B 


C48  INDEX. 

Vol.  Pagx* 
MEMBERS  OF  PARLIAMENT.-  Continued, 

A  member  of  either  house  may  be  made  a  bankrupt  by  dis* 
obedience  to  aii  order  of  the  chancellor  or  Court 
of  Exchequer  -  IL  210 

What  must  be  proved  at  the  opening  of  a  commission 

against  a  member  -  L  622.   ii,  813 

If  members  of  the  House  of  Commons  become  bankrupts, 
they  shall  be  incapable  of  sitting  and  voting  unless 
the  creditors  are  hilly  paid  or  satisfied  v/ithin 
twelve  months,  or  the  commission  is  superseded    ii.  515 

If  not^  the  commissioners  are  at  the  end  of  twelve  months 
to  certify  the  sum  to  the  speaker,  who  shall  give 
notice  that  the  election  of  the  member  is  void,  and 
shaU  issue  a  writ  for  the  election  of  another 
member.  «  -  ii.  516 

MESSENGERS. 

Have  power  to  break  open  doors  -  i.  19S 

Power  to  seize  joint  property  -  .  L  194 

The  authority  of  tlie  messenger's  warrant  continues  as  long 

as  there  is  any  property  to  .seize  L  195 

The  authority  of  the  commissioners  and  their  officers  is  not 

superseded  by  the  election  of  the  assignees  lb. 

The 'assignees  need  not  bring  an   qectment  against  the 

bankrupt  -        ,  -  L  195 

The  messenger  may  at  any  time  take  material  papers  from 

the  bankrupt  by  force  -  i  196 

The  obstruction  of  the  messenger  is  a  contempt  of  the  great 

seal,  for  whicii  the  chancellor  can  pimish  ib. 

The  chancellor  will  not  interfere  to  order  a  messenger  to 

give  up  property  improperly  seized  -        L  197 

The  chancellor  mi^t  direct  the  commissioners  to  order  the  . 

messenger  to  give  it  up  -  ib. 

The  anrignees  are  bound  to  pay  the  messenger's  Ull  after 

the  choice  of  assignees  -  L  198 

The  solicitor  is  bound  to  pay  the  messenger's  bill  till  the 

choice  of  assignees  -  L  199 

He  cimnot  bring  an  action  against  the  solicitor  -  &>• 

MONTHS 

If  the  act  of  bankruptcy  is  lying  in  prison,  the  oommis* 

sioh    cannot  be    sued  out  tiU  the  end  of  two 
months  -  .  i  119 

he  months  are  lunar  months  3k 

If  a  trader  is  arrested  on  a  Tuesday,  he  may  be  de« 

dared  a   bankrupt   on    Tuesday  eight    wedn 

afterwards  -  -  ^ 


INDEX.  649 

Vol.  Paox. 
MONTHS  -  ConftnweJ. 

How  more  than  two  calendar  months  in  the  i6i  Geo*  HI.   - 

c.  135,  is  to  be  construed  -  IL  21f 

See  six  months  under  ^rgain  ant(  Sale, 

MORTGAG!^S. 

Of  estate  tail,  how  affected  by  assignment  -         i.  219 

Or  pledges  must    be  given  up  by  creditors^  when  they 

prove  -  -  '      L  221 

Of  personal  property  without  possession  void  ib. 

Of  a  ship  at  sea  -    •  -  ib. 

Purchase  money  of  land  unpaid  is  a  mortgage  ib. 

By  a  deposit  -  -   .  i.  222 

Before  bankruptcy  and  advance  of 'money  afterwards  ib. 

Deficient,  what  are  the  proceedings  ib. 

The  commissioners  upon  application  of  the  mortgagee,  shall 
calculate  principal  and  mterest  due  upon  a  mort- 
gage, and  the  mortgagee  shafi  prove  the  defi- 
ciency '       -    •  -  '       ii.  106 

A  mortgagee  Is  adm^fled  to  prove  the  deficiency  after  a 

,  srle  of  U:e  mortgagtwi  premises  -  ii.  108 

A  second  mortgagee  may  petition  to  have  the  mortgaged 

premises  sold  -  '  ib. 

The    second  mortgagee  cannot  be  compelled  to  join  in  a 

conveyance  to  a  pnrchaser  -  ii.  109 

How  the  assignees  and  commissioners  might  act  if  the  se- 
cond mortgagee  would  not  join.  -  iL  110 

Mortgagee  having  abandoned    his    mortgage,  cannot  be 

permitted  afterwards  to    resort  to  it  ib. 

The  assignees  cannot  cut  down  timber  upon  the  mortgaged 

premises  -  -  iL  111 

Whether  the  sale  of  a  mortgage  is^subject  to  the  auction 

duty  -  -  ib.  and  585 

The  sale  where  the  commissioners  think  proper  Ii,  111 

A  mortgage  and  judgment  may  be  tacked,  notwithstandmg 

the  bankruptcy  -  -  ib. 

Observations  upon  that  case  -  ib. 

-Where  the  creditor  has  a  mortgage,  which  is  sure  to  be 
deficient,  be  may  fix  a  hmit,  and  prove  the  re- 
mainder in  order  to  vote  in  the  choice  of  assig- 
nees -  -  iL  114 

This  is  not  now  allowed  by  the  chancellor  121  and  123 

If  there  is  a  deficiency,  interest  mnst  be  calculated  only  to 

the  date  of  the  commission  -         iL  114 


6M  INDEX. 

Vol.  Pa«i. 
M0RT6A6£S.-^-Cbii/tiMiAi. 

Ifdiereka  sorphis,  iitercit  miiflbe  paid  tin  te  di^of  i«- 

demptkm  »  •  L  115 

If  the  mortgagee  wiB  pay  the  latevMt  htyoad  tiia  ean^ 
mission,  but  not  to  the  time  of  xedemptiao, 
the  mortgagee  must  take  tlie  wliok,  but  lie  nratt 
prove  nothing  -  ib, 

A  deporit  of  title  deeds  as  security,  is  an  equitaMs  mort- 
gage, and  the  premises  must  be  aoid  as  In  the 
case  of  a  legal  mortgage  -  fi.  us 

These  equitable  mortgages  hdd  to  be  oontrary  to  tbe  sta- 
tute of  fiauds  •  E  116 

In  what  cases  a  depodt  of  deeds  will  constitute  an  equita- 
ble mortgage  •  *  3k 

In  Incases  of  an  equitahia  mortgage  the  ccmmisrioncn 
cannot  act  without  the  qiedal  cider  of  tiie  dian- 
ceDor.  -  -  iL  118 

A  deposit  of  deeds  must  be  within  the  46  Geo.  m*  n.  Ill 

Where  there  is  a  written  dedaiation,  it  must  be  stamp- 
ed "  "  m  jk, 

A  deposit  of  tbe  court  rolls  of  copyhold  prandsei^  an  equi- 
table mortgage  of  the  piemiaes  •  &  lit 

Two  persons  adyanoe  money,  butthedee^  are  deposited 
with  one  only,  he  can  only  hare  the  benefit  of 
the   mortgage  •  n.  190 

How  it  may  be  made  a  secuiity  fbr  furtlier  adranoes  ib. 

How  a  pawn  or  pledgeia  a  aecurity  fat  further  advances         ib. 

He  i9ho  takes  a  depoat  of  deeds,  must  pay  the  coats  of  tiie 

application  fbr  a  sale  •  S.  191 

The  asdgnees  not  bound  to  p^  over  tent  to  the  mod* 

gagee  -  -  ib. 

Upon  a  deposit  of  deeds,  there  may  be  a  further  advaaoe 

by  parol  -  '^      -  ib. 

Whether  an  equitable  mortgage  good  against  tlie  crown    n.  199 

If  a  mortgagee  pays  rent,  what  advantnges  he  can  have  8.  5M 

A  mortgagee  or  pledge   may   petition,   but    he  cannot 

prove  •  S.  951 

If  a  mortgagee  proves,  what  ought  to  be  done  8.959 


N. 

NEW  TRIAL. 

In  an  action,  a  new  trial  must  be  moved  &r  in  the  oomt 

of  law  in  an  issue  before  the  chapcellor  «•  4<f 


INDEX.  »l 

Vol.  Paob. 

NOTICE. 

WhatunotioeQfaBictaflMmkniptegr  -        fi.  Sil 

adocketnotnotkeofan  actcfbankiraptcy  ii.  34< 


0. 

OATHS. 

Of  oommunooen  •  «  L  548 

To  act  aocor&g  to  thdr  knowledge  is  to  act  accofding  to 

the  dcdaiong  of  the  courts  -  ib. 

OPENING  THE  COMMISSION. 

The  commlsBionera  must  inquiR  whether  there  is  a  peti* 
tionhig  creditor's  debt,  whether  the  party  is  a 
trader^  and  whetiier  he  has  committed  an  act  (tf 
baidcmpfcj  •  -  L    45 

Set  PeHHaiUng  Crediiar  and  Endenee  -  n.  588 

If  the  commissiomrs  do  not  ffaid  the  party  a  haidcrupt,  they 

ought  to  state  thcsr  reasons       «  L     78  and  tL  4 

If  one  partner  in  a  Joint  commission  be  dead  before  the 

commission  is  opened  tlie  commission  is  void       fi.  308 

l¥ithin  what  time  after  its  date,  a  commission  ought  to  be 

opened  -  -       iL    84 


rASlSHIONERS. 

when  mey  may  ptD^e  «  *  H.  85S 

PARTNERS.    See  Jomt  (hmnmmon,  Joint  Crediiors,  Joint  Pro- 
periy, 

PsrliieES  never  mentioned  but  once  in  tlie  banicrupt  sta^ 

tnfeSi  •  -  iL    38 

The  origin  and  progress  of  the  baidxqpt  kw  in  the  cases  of 

partnership  -  -  iL    35 

Noeaas  ctfpaiUieniiiprepcntedbefore  the  reign  of  Charies 

thtSeeood  «-  .  ib. 

The  first  cases  not  now  law  -  ib» 

Me  orighi  of  Aa  fula  that  Jofait  property  is  to  be  applied 
40  jotat  debts,  and  separate  property  to  sepa- 
rate debts  «  iL    34 

it  bqpan  I7  a  private  agreement  atid  from  the  dvil  la  w   il    ^ 


V 

OL.  Pa«I. 

&. 

37 

n. 

sa 

•• 

37 

»kc 

iTS, 

ib. 

■  • 

11. 

38 

fV52  INDEX. 


PARTNERS.— Con/i7i«<'<f. 

What  ought  to  have  been  the  rule  originally 

It  was  said  to  be  a  resolution  of  convenience 

It  is  not  founded  in  reason  or  equity 

^lay  be  very  unreasonable  in  the  case  of  bankers^  brokers, 
or  factors 

The  law  can  now  be  altered  only  by  the  legislature 

Where  some  of  tlie  partners  only  are'bankrupls,  how  the 

assignees  shall  dispose  of  the  property  ii.     76 

Joint  effects  left  by  agreement  with  one  partner  become  his 

separate  effects  -  -  ii.    78 

One  partner  dies,  the  rest  becomes    bankrupts,  how  the 

property  is  distributed  ii     90 

The  debts  of  the  old  creditors  and  the  new  may  be  proved 

under  their  commission  -  iL    91 

The  separate  estate  of  the  deceased  partner  will  be  liable 

to  his  share  of  the  deficiency  of  the  old  debts  ib. 

A  dormant  partner  has  no  right  to  an  account  against  the 

assignees  of  the  ostensible  partners  il     95 

If  a  trader  gives  a  bond,  and  then  takes  two  partners,  how 

they  become  jointly  liable  -  iL  304 

Where  a  bill  is  drawn  by  some,  and  accepted  by  all,  what 

remedy  the  holder  can  have  -  iL  305 

If  one  partner  takes  out  property,  without  the  consent  of 
the  other  partners,  the  assignees  of  the  joint 
estate  may  prove  under  his  separate  estate  iL  381 

If  one  partner  without  consent  takes  out  more  than  his 
covenanted  share,  the  joint  cieditorB  tuAy  prove 
it  under  his  separate  estate  -  ii  38S 

When  one  or  some  partners  carry  on  distinct  trades  fitun 
the  partnership,  then  the  assignees  of  the  respec- 
tive estates  may  prove  debts  contracted  in  trade 
against  each  other  -  iK 

But  not  for  money  lent  -  -  ii.  324 

But  if  they  are  branches  of  the  same  trade,  then  they  are 

considered  as  agents  only  -  ib. 

The  result  of  the  cases  upon  this  subject  Ik 

If  A.  is  engaged  in  two  or  more  partnerships,  how  the 
surplus  of  Ins  separate  estate  ought  to  be  divid- 
ed -  -  fi.    48 

Where  some  and  not  all  the  partners' are  bankrupts  fi.    50 

The  assignees  of  a  bankrupt  partner  are  tenantB  in  com- 
moii  with  another  partner^  with  a  power  to  adse 
the  article  by  force  -  S«    M 
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No  other  tenant  in  common  has  that  power  ib.. 

If  a  solvent  partner  pays  his  own  and  the  bankrupt's 
share^  he  may  now  prove  the  bankrupt's  share 
as  a  surety  under  his  commission  -      ii.  326 

One  partner  mortgages  his  estate  for  a  partnership  debt      IL  4S8 

PAWN. 

A  pawn  or  pledge  is  not  within  the  general  order  respect- 
ing mortgages  -  ii«  122 

In  all  cases  of  liens  the  commissioners  shall  not  sell  the 
property  without  a  special  order  from  the  chan- 
cellor -  -  ib. 

A  pledge  is  not  a  security  for  further  advances  without  an 

express  agreement  -  IL  123 

A  pawn  upon  an  usurious  contract  may  be  redeemed  by     . 

paying  the  principal  and  legal  interest  iL  124 

The  deficiency  in  such  a  case  could  not  be  proved  ib. 

The  person  in  possession  cannot  pawn  beyond  his  interest  ib. 

A  factor  cannot  pawn  -  ib. 

A  banker  may  pledge  his  customer's  notes  iL  125 

The  customer  might  prevent  it  by  a  restrictive  indorse- 
ment -  -.  ib.     / 

PETITIONS. 

In  bankruptcy  shall  be  signed  by  the  petitioners^  and  shall 

be  attested  by  the  attorney  or  agent  iL  214 

PETITIONING  CREDITOR'S  DEBT. 

May  be  a  written  security  payable  at  a  future  day  L  397 

Goods  are  sold  for  a  present  bill  payable  in  future^  the 
party  cannot  sue  out  a  commission  till  the  bill 
is  given  -  -  i  398 

Creditors  at  a  future  day  without  a  written  security  may 

provcj  but  cannot  petition  -  ib. 

All  who  can  petition  can  prove^  but  many  may  prove  who- 

cannot  petition  -  .  -  .       ib. 

A  debt  exactly  100/     payable  at  a  future  day^ .  suffi« 

dent  .  .        -  L  399 

The  debt  of  one  petitioning  creditor  must  be  100/.,  if  two, 

150/.,  if  three  or  more,  200/,  -  L  402 

Petitioning  creditor's  debt  must  exist  prior  to  the  act  of  .. 

bankruptcy  .-  i,  403 

The  unanimous  opinion  of  the  judges  to  the  contrary,^  prov 

ed  to  be  erroneous  -  ib. . 


•  oi^; 


«4 

Vol.  Pa«i. 

FETTTIONING  CREDITOR'S  DEBT.— OmfliMAt 

No  limit  to  the  atnouat  of  the  debt  before  6  Ann.  c.  92. 

which  introduced  the  pteaexA  Kmit  i  404 

Be&re  that  the  petEtioner  made  an  affidavit  that  the  bank- 
rupt was  Indebted  to  Mm  and  others  hi  lOOL  and 
Is  become  a  bankrupt  -  L  407 

A  note  or  bill  drawn  before  the  act  of  bankruptcy^  in- 
dorsed afterwards,  is  a  good  petitioning  credito/s 
debt  -  -  i  411 

An  act  of  bankruptcy  prior  to  the  debt,  does  net  vacate 
the  commission,  unktt  their  is  a  sufficient  debt 
prior  to  the  first  act  •  ib 

The  commisnon  is  void,  if  sudi  an  act  and  such  a  debt  ex- 
ist -  -  lb. 

Tile  debt  must  exist  when  the  objection  is  made  ib. 

The  debt  sworn  to  in  the  affidavit,  though  less  than  lOOL 

does  not  affect  the  commisdon  i.  416 

But  the  debt  must  amount  to  what  Is  reqiured  by  the  sta- 
tute, or  tile  commisnon  Ls  void  -  ib. 

The  part  of  the  affidavit  that  the  trader  is  become  a 

bankrupt,  is  not  required  by  any  statute  L  417 

Is  the  same  now  asH  wasoriginaHy  -  ib. 

A  commission  cannot  be  sued  out  till  the  baiftr«|it  has 

been  two  months  in  prison  -  ftk 

Observations  upon  the  sul^ject  -  ib. 

A  note  bought  up  £oit  less  than  lOOZ.  a  good  pedtioDer's 

debt  -  -  L  41f 

-  The  author's  observations  upon  tiurt  suliject  i  499 

The  holdermsy  prove  ibr  the  w%ole  aawunt  ib. 

If  file  oRsffitor  takes  las  debtor  in  execution,  fae  cniiiBC 

afterwards  sue  out  a«ommisrioif  L  421 

Observations  upon  that  subject  •  ib. 

A  diAit  banicd  by  the  statfute  of  BniSftatioiis  wi&  not  suj^ 

port  a  commission  -  n.  48S 

Obaerva&msijq^thsftsuljeoi  -  &  484 

An  attorney's  bill  though  not  tazedor  iMiwifJ  aooozd- 

inglD  tiicrstatute  wHi  aapport  a  iainiatiwan  L  437 

A  j(unt  creditor  may  sue  out  a  oonunissibn  agaaast  one 

paitntr  «  -  L  449 

ISs  debt  need  only  be  loot  «  ^  ib 

A  deblinoBione|MKtnBr4oaDotiicr»  be&a»9  attteaaai^ 

win  not  support  a  commission  i>  443 

R  oiiist  be  a  iegd  debt  -  «  f.  444 

Assignor  and  asngnee  might  join  -  ft.  and  4St 
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Bankrupt  and  his  assignees  «  L  444 

An  in&nt  cannot  be  a  petitioner  *  ib. 

Guardian  and  infant  vugbt  jobi  -  •  ib. 

An  unsettled  debt,  if  the  balance  is  lOOZ.  is  msfBdeat  I  445 

If  a  creditor  has  notice  of  as  act  of  bankruptcyy  and  le* 
od^es  so  mufh,  as  to  reduce  his  debt  under  lOOil 
be  Boay  sue  out  a  conmiissinn  «  ib. 

A  sum  awarded  is  a  suffkiiiait  debt  •  ib. 

A  debt  by  the  trader  as  suwty  wflicieni  •  ib. 

Husband  and  wife  must  join  for  a  debt  to  the  wife]  i*  446 

Partners  must  jcnn  in  a  petition  -  ib. 

One  may  do  afl  other  acts  -  •  ib. 

A  mortgagee  may  petition  «  L  447 

A  debt  contracted  after  ceasing  to  trade  not  suffident  ib. 

A  debt  during  the  trade,  and  payment  afterwards  i  448 

Whether  an  uncertificated  bankrupt  can  be  a  petitiooiii^ 

creditor  *  -  i  440 

AfiM^tOE  m^sueoutaocBimisnoa  -  ib. 

A  resident  in  an  enemy's  counlry  '    «  ^1-  450 

Bestiwovedby  a  bill  of  particulars  annexed  to  the  dqpo* 

otion  -  «  ib. 

A  debt  of  lOOL  payable  by  a  bond  or  note  at  a  future 
dsy  is  a  good  petitiooing  creditor  s  debt  before 
the  act  of  bankruptcy^  though  it  is  payable  after 
the  act  of  bankruptcy  or  tfae  commissiQn  k  400 

A  mhtake  respecting  the  petitioning  creditor's  debt  cor- 
rected -  -  i  401 
Tile  petitioning  creditor  and  the  bankrupt  had  exchanged 
thdr  acceptances^  bat  nothing  was  paid  by  ei^ 
ther^  such  an  acceptance  will  not  support  a  com- 
misaon  -  -  u.  30i 
Then  matt  still  be  a  petitiomng  cre^tor^s  debt  prior  to 

the  act  of  bankruptcy  «  iL  S4S 

CommisBkina  of  bankrupt  not  arched  by  a  secnst  act  of 
bankruptcy,  prior  to  the  debt  of  the  petHioufaiy 
cnsAtor  ••  •  fi«  348 

If  thcveis  an  act  of  bankruptcy  prior  to  the  petitioning 
cieffitor^t  debt,  ttodiing  tan  be  diituitNd  if  he  had 
no  knowledge  of  it  -  H.  34S 

FBTmONING  CREDITOR. 

l^«lteiid[  in  person  at  the  opening  of  the  coDsmiawn        £.809 
Tbenature  and  amount  of  UsvLebt,  the  oonsideration  ofit, 
aad-ihe  time  or  times  -mhea  it  waaoonlsactod  to 
be  stated  in  the  proceedings  -  i. 
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Best  proved  by  a  bill  of  particulars  •  L  SQ3 

100/  must  be  due  before  the  act  of  bankruptcy  ib. 

The  general  order  can  only  be  dispensed  with  by  a  special 

order  from  the  chancellor  -  ii.  201 

The  petitioning  creditor  must  prove  his  debt  again  before 

he  receives  a  dividend  -  ib. 

Hie  petitioning  creditor's  debt  may  be  afterwards  opposed, 

but  not  the  trading  or  act  of  bankruptcy  ib. 

Husband  alone  cannot  sue  out  a  commission  for  a  debt  due 

to  his  wife  -  ii.  336 

PLEA  OF  BANKRUPTCY. 

Opens  the  whole  merits  of  the  question  in  evidence  on  both 

sides  -  -  i   318 

It  need  not  add  that  the  bankrupt  conformed  L  319 

It  must  follow  the  form  of  the  statute  ih. 

Biul  cannot  plead  the  bankruptcy  of  the  principal  ib. 

It  must  be  signed  by  a  seijeant  in  the  Common  Pleas  i.  320 

It  need  not  be  signed  by  a  counsel  in  the  King's  Bench       •    ih. 

A  certificate  granted  in  Ireland^  supports  the  plea  here  ib. 

The  courts  will  not  assist  upon  motion,  if  it  appears  by 
affidavits,  the  certificate  was  fraudulently  ob- 
tained -    .  -  •  ib, 

Biul  must  move  for  an  exonerettir  to  be  entered  on  the 

bail-piece  -  -  ib. 

The  origin  of  that  practice  »  L  321 

POWER. 

The  court  of  Chancery  will  not  compel  a  bankrupt  to  exe- 
cute a  po\i  er  -  -  ii.  470 

Whether  a  power  passes  by  the  assignment  iL  471 

PREAMBLE. 

Does  not  restrain  the  enacting  clause  i.  204,  617 

PROCEEDINGS  UNDER  THE  COMMISSION. 

No  lien  upon  the  proceedings  -  iL  171 

No  lien  for  inrolment  -  -  ih. 

A  list  of  the  creditors  who  prove  to  be  kept  with  the  pro- 
ceedings -  -  ^    iL  434 

Will  be  stayed  by  order  in  the  case  of  an  action^  or  suffi- 
cient sum  for  payment  of  the  debts  ii-  46S 

PROOF  FALSE. 

Proof  frdise  of  a  debt  punished  by  the  penalties  of  pegury 

and  forfeiture  of  double  the  sum ii*  ^29 

Jf  the  bankrupt  does  not  disclose  it,  his    certificate  is 

void  .  .  i  610^ 
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PROTECTION.    See  Bankrupt. 

WkoBBau  are  protected  from  anest  by  the  erown,  whilst 

they  are  attending  the  commisdoners  i  ^37 

A  bankrupt  is  protected  from  arrest  in  gomg  to  attend 
the  commissioners  to  be  examined^  though  not 
summoned  by  them  -  iL  566 

Bankrupt  protected  the  whole  of  the  43d  day  ib. 

Is  protected  the  whole  of  the  day  of  the  List  examination  ib. 

PROVISIONAL  ASSIGNEE. 

May  be  appointed  by  the  commisBionerB  i-  ^30 

The  provisional  aasignee  may  sell  if  necessary  i-  631 

In  what  cases  it  prevents  the  effect  of  an  extent  i*  53S 

Whether  the  possession  of  the  provisional  asognee  is  an 

adoption  of  a  lease                      -  L  539 

The  audioiity  of                         -                          •  iL  165 
An  order  upon  a  provisional  assignee  to  deliver  up  short 

bills                          -                         -  ii.  166 

R. 

RECORD. 

Of  the  proceedings  how  and  when  made  i.  579 

A  public  register  of  the  proceedings  recommended  L  584 

REDUCTION  OP  THE  PROOF. 

How  the  proof  of  a  debt  may  be  reduced  by  the^payment^of 

abiU  -  -  i.  554 

RE-EXCHANGE.    See  Bills  of  Exchange. 

RELATION  TO  THE  ACT  OF  BANKRUPTCY. 

First  intioduced       *  -        •  -  L  12,  IS 

First  qualification  of  -  L     39 

Second  qualification  of  -  -  L  223 

Third  qualification  of  .>  L  596 

History  of  it  -  -  L  507 

Erroneously  called  by  Lord  Hardwicke  a  fiction  ib. 

A  debtor  is  protected^  who  pays  a  known  bankrupt  by  legal 

compulsion  -  L  599 

A  creditor  is  protected  who  receives  payment  from  a  bank- 

ni]t'.,  a  iter  a  secret  act  for  goods  sold  in  the  usual 

course  ot  trade  -  iL  601 

Or  in  respect  ot  a  bill  drawn  or  accepted,  aud  the  money 

received  in  the  usual  course  of  trade  ib. 

VOL.    II.    .  U  U 
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Paymeut  of  the  loan  of  money  by  the  bankrupt  Is  not  pvo- 

feected  -  -       L  608 

Payment  by   the  bankrupt  of  a  debt,  contracted  in  the 

course  of  trade  upon  an  arrest,  protected  ibw 

Payment  upon  an  arrest  for  the  carriage  of  goods  not  pro- 
tected -  -  L  60S 

Payment  of  a  sum  recovered  by  a  verdict  for  freight  not 

protected  -  ib. 

Payment  by  a  bankrupt  upon  an  arrest  in  consequence 
of  the  acceptance  of  a  bin  of  exchange  protect- 
ed -  m  L  604 

Payment  in  consequence  of  an  attachment  in  the  mayor's 

court,  not  protected  -  i,  606 

Payment  of  promissory  notes  not  protected  in  the  opinion 

of  the  author  -  -  i.  607 

The  bill  of  exchange  must  be  given  for  goods  sold  in 

trade  -  -  L  610 

The  author's  observations  upon  the  subject  ib. 

Notes  or  acceptances  given  before  bankruptcy,  paid  after- 
wards, the  same  as  payment  by  money  3>. 

If  money  is  lent  and  paid  back  after  a  secret  act  of  bank- 
ruptcy, the  same  as  if  not  lent  -  i.  614 

The  author's  observations  upon  the  subject  3^ 

The  bankrupt  may  buy  and  borrow,  but  he  cannot  lend  or 

repay  a  loan  -  -  i.  615 

The  relation  of  the  act  of  bankruptcy,  how  altered  by 
46  Geo.  3  -  - 

All  transactions  with  a  bankrupt  without  notice  of  an  act 
bankruptcy  good,  if  a  commission  does  not  fcShw 
within  two  months  -  iL  SI7 

Relation  to  the  act  of  bankruptcy  *  -  iL  2lS 

Bankruptcy  now  equivocal  -  iL  820 

The  effect  of  an  indorsement  after  an  act  of  bankruptcy  ih. 

If  one  partner  becomes  a  bankrupt,  the  other  partner  or 
partners  cannot  afterwards  indorse  a  bill  of  ex- 
change -  IL  826 

If  a  trader  delivers  a  bill  without  indorsonent,  and  be* 
comes  a  bankrupt,  he  may  indorse  it  afterwards 
as  a  trustee  -  -  n.  297 

Money  paid  after  a  secret  act  of  bankruptcy  into  a  bank- 
er's hands  to  take  up  bills  not  due  may  be  re- 
covered by  the  assignee  •  ib. 
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If  an  auctioneer  sells  goods  before  a  secret  act  of  bank** 
niptcy>  and  pays  the  price  to  the  bankrupt,  be- 
fore he  knows  he  is  in  prison^  the  payment  is 
good  ...  -  ii.  268 

But  the  auctioneer  wiD  not  be  protected  if  he  sells  after 
a  secret  act  of  bankruptcy^  and  a  commission 

follows  within  two  months  ->  iL  2S9 

He  may  prove  what  he  pays  after  a  secret  act  of  bank- 
ruptcy -  -  iL  230 

An  action  cannot  be  brought  against  the  person  who  is  sent 
to  pay  money  to  a  trader  who  has  conmiitted 
an  act  of  bankruptcy  ib.' 

If  goods  are  delivered  after  the  act  of  bankruptcy,  though 
the  sale  was  for  ready  money,  the  assignees  will 
be  entitled  to  them  -  iL  231 

A  puidiase  by  a  bankrupt,  with  intent  not  to  pay,  proba- 
bly would  be  void  -  -  ib. 

If  goods  are  delivered  after  the  commission,  upon  a  fair 

contract  by  the  buyer,  they  pass  to  the  assignees  ii.  232 

Where  goods  were  received  and  were  sent  back,  but  not 
recdved  till  after  an  act  of  bankruptcy,  it  was 
held  the  original  seller  might  retain  them  ib. 

It  would  now  be  a  fraudulent  preference  iL  5233 

If  a  consignor  sends  goods  before  an  act  of  bankruptcy, 
and  there  is  no  assent  by  the  consignee  to  take 
them  tin  afterwards,  they  do  not  vest  in  him        iL  234 

An  order  to  restore  goods  to  sellers  unknown,  would  not 

prob  ably  be  a  fraudulent  preference  iL  236 

If  a  trader  in  contemplation  of  bankruptcy,  voluntarily 
offers  to  give  back  goods  to  a  particular  person, 
it  is  a  fraudulent  preference  -  iL  237 

If  a  trader  sends  back  goods  without  actually  receiving 

them,  it  is  not  a  fraudulent  preference  iL  238 

If  one  partner  commits  an  act  of  bankruptcy,  he  has  no 

longer  any  power  over  the  partnership  property  ib. 

If  a  partner  bankrupt  sells  partnership  property,  his 
assignees  cannot  maintain  trover  against  the 
vendee  -  ib. 

But  they  have  4  remedy  in  equity  •  iL  239 

The  messenger  might  sdze  the  property  »  ib. 

If  one  of  two  paartners  only  is  a  bankrupt,  and  partners 
ship  money  is  paid,  his  asoigiieea  may  recover  a 
moiety  -  •  Ibb 
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When  rent  paid  by  a  bankrupt  may  be  recovered  by  the 

assignees  -  -  n.  810 

The  assignees  cannot  recover  bank  notes  receired  for  the 

bankrupt's  property  -  iL  848 

Payments    to  and  by  a  bankrupt  after  a  known  act  of 

bankruptcy  void  -  fi.  84S 

Payment  to  a  trader  in  goal^  if  he  lies  two  months^  is  void, 

if  a  commission  is  sued  out  -  ib. 

No  person  secure  in  paying  a  trader  in  prison  unless  pro- 
cess is  sued  out  -  iL  844 

Payment  by  a  trader  arrested  is  not  protected  ib. 

No  security  for  what  is  received  or  paid  under  a  trust 

deed  -  -  ii.  844 

Debts  contracted  after  a  secret  act  of  bankruptcy  may  be 

proved  -  •  S.  847 

Relation  to  the  act  of  bankruptcy  respecting  debts  n.  848 

RENT 

If  the  asagnees  accept   a  lease,  the  bankrupt  shall  not 

afterwards  be  subject  to  rent  -        ii.  504 

The  landlord  may  petition  the  dianoeUor,  if  the  assjgneea 

refuse  to  determine  whether  they  will  acoq)t  ib. 

The  landlord  may  diatrain  when  the  messenger  or  aaajgneeii 

are  in  possession  -  iL  505 

If  goods  dbtrained  are  sold,  and  the  constable  becomes 
a  bankrupt,  the  tenant  must  come  in  as  a  credi- 
tor -  -  ib. 

The  landlord  may  distrain  after  assignment  ib. 

Whether  the  landlord  can  prove  and  afterwards  distrain     iL  507 

The  landlord  is  not  entitled  to  one  year's  rent  in  the  case 

of  bankruptcy  as  under  an  execution  iL  508 

If  a  mortgagee  pays  the  rent,  what  advantages  he  can 

have  -  -  iL  507 

Whether  the  landlord  can  prove  and  then  distrain  or  dis- 
train and  afterwards  prove,  fully  considered        iL  508 

The  landlord  buying  goods  at  a  sale  by  the  assgnees,  was 

allowed  to  retain  for  rent  -  ii.  509 

If  the  tenant  replevies  and  becomes  a  banforupt,  the  land- 
lord has  no  lien  upon  the  goods  iL  510 

Or  In  every  case,  where  the  money  received  ia  not  mixed 

with  the  factor's  own  ib. 


INDEX.  601 

Vol.  Paob. 
RENT.— C(mfmti««l. 

The  aBsignees  may  advertiae  the  piemiaes  for  sale  without 

taking  possesfiion  -  iL  510 

An  action  of  debt  for  rent  was  barred  by  the  certificate  ib. 

But  not  an  action  upon  a  covenant  -  L  511 

This  altered  by  the  statute  -  ib. 

There  cannot  be  an  action  for  use  and  occupation  against 

the  assignees  for  the  possession  of  the  bankrupt 

before  his  bankruptcy  -  ib. 

What  must  be  done  when  the  tenant  becomes  a  bankrupt 

between  the  two  rent  days    '  i.  513 

There  cannot  be  an  apportionment  *  ib. 

If  the  assignees  refuse  to  take  the  lease^  how  the  landlord 

must  proceed  to  obtain  it  -  ib. 

The  chancellor  will  vacate  the  lease^  if  the  assignees  refuse 

it  -  -  -  11.  513 

A  parol  agreement  for  a  lease  not  within  the  statute  ib. 

A  lease  depoated  «  v  ib. 

KEPUTED  OWNER. 

Goods  of  which  the  bankrupt  shall  be  the  reputed  owner, 

pass  to  the  creditors  -  L.  803 

Not  confined  to  the  bankrupt's  original  property  L  S04 

The  statute  does  not  extend  to  fectors  -  ib. 

It  does  not  affect  the  freehold  or  fixtures  L  S05 

It  affects  uten»ls,  unless  there  is  an  usage  of  the  trade  to 

let  them  -  -     '  ib. 

Furniture  rented  not  with  the  house,  will  go  to  the  assign 

nees  -  -  ib. 

Furniture  rented  with  the  house,  will  not  ib. 

Property,  where  the  bankrupt  has  only  a  temporary  cus- 
tody, does  not  pass  to  his  assignees  ib. 

G<|ods  delivered  to  the  bankrupt  for  a  particular  purpose, 

will  not  pass  to  his  as&ognees  -  ib. 

Factors  not  within  the  statute  -  ib. 

Whatever  a  factor  has  in  spede,  may  be  recovered  by  the 

consignor  -  r  1^  206 

If  the  factor  sells  and  mixes  the  money  with  lus  own,  the 

consignor  must  come  in  as  a  creditor  ib. 

Jf  the  factor  sells  for  notes  or  bills,  not  negotiated,  or  upon 
credit,  the  condgnor  must  recdve  payment  of 
the  bills  or  the  debt  -  il^. 
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The  same  is  true  of  executors  and  bankers^  and  of  tbe 
flsrignff'  of  a  bankrupt  who  becomes  a  bank- 
rupt -  -  L  ao$ 

If  a  banker  negotiates  bills  deposited  wHh  him,  the  owner 

must  come  in  as  a  creditor  -  L  207 

But  if  they  are  negotiated,  the   customer  may   recover 

tiiem  or  their  vahie  £tom  the  assignees  ib. 

If  a  trader  rents  an  article  not  usually  let  to  hiiej  he  is 

reputed  owner^  and  it  will  pass  to  his  assignees    L  806 

Furniture  let  without  a  house  will  pass  to  the  asedguees  ib. 

Reputed  ownership  depends  upon  the  &cts  ib. 

A  trader  permitted  the  bankrupt  to  have  the  use  of  furni- 
ture; it  was  held  he  might  recover  i  909 

The  contrary  dedded  -  -  i.  811 

An  East  India  mate  let  another  ship  goods  In  his  name  in 
his  privily ;  he  became  banteipt :  these  goods 
passed  to  the  asagnees  of  the  mate  L  810 

If  the  bankrupt  is  a  trustee,  then  the  property  b  not  siflfeclr 

ed  by  the  bankruptcy  «  i  918 

An  interest  in  a  new^per  conveyed  still  carried  on  by 

the  grantor,  it  passed  to  his  assignees  ibi 

The  purchaser  had  the  disposition  of  growing  timber,  it 

passed  to  his  asagnees  -  I.  91S 

Where  a  retail  dealer  has  goods  upon  sale  or  return,  upon 

his  baukruptcy,  they  pass  to  his  asdgnees  lb. 

Where  the  goods  were  taken  in  execution,  and  the  bank<- 
rupt's  servant  was  employed  as  the  bailifi^  they 
passed  to  his  assignees  -  L  9Ii 

The  asagnees  can  only  recover  what  the  bankrupt  ac- 
tually had  in  his  possession  at  the  time  of  the 
bankruptcy  -  «  3k 

When  the  goods  are  taken  by  the  asagnees  because  the 
bankrupt  is  the  reputed  owner,  the  reel  owner  tt 
is  thought  cannot  prove  their  value  imder  his 
commission  -  -  ib. 

A  sale  of  house  and  furniture,  with  leave  to  have  posses- 
sion for  three  weeks,  not  reputed  ownership  815 

No  reputed  ownership  in  the  case  d  a  dormant  partner      i,  816 

Honeslefi  with  the  seller  -  L  817 
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Of  the  mortgaged  premises  left  to  the  discretion  of  tbe 

commissioners  -  ii.  Ill 

SALESMAN. 

Who  sells  cattle  for  another,  may  be  a  banJcrupt  as  a 

&ctor  -  -  L  579 

SCHEDULE. 

To  the  asfflgnment  abolished  -  i.  586 

SCOTLAND. 

The  English  statutes    upon  bankruptcy  do*  not  extend 

to  Scotland  -  -         li.  489 

The  oommissioneK^s  assignment  in  England  conveys  aU 

the  bankrupt's  personal  property  in  Scotland  ib. 

The  courts  of  Scotkmd  will  not  grant  a  sequestration^  if 
there  is  a  commission  of  bankrupt  in  England 
under  which  all  the  bankrupt's  property  can  be 
divided  •  *■  ib. 

SCRIVENER. 

To  be  made  abankmpt,  must  be  a  depository  of  money       i    57 
All  the  cases  upon  the  subject  -  L    58 

SECOND  COMMISSION. 

The  secretary  shall  examine  whether  there  has  been  any 
previous  apjrfication  for  a  oonmiission  against  the 
same  party  -  -  ii«      S 

A  second  commission  shall  be  directed  to  the  same  com- 
missioners -  iL      S 

A  second  commisaon  j<ant  or  separate  is  void  at  bw         iL    40 

The  commissionerB  bound  to  proceed  in  a  second  commis- 

don  -  -  iL    49 

A  second  commission  not  to  be  sued  out  by  the  same  credi- 
tor without  leave  of  the  chancellor  iL    S4 

A  second  commission  is  not  to  be  sent  to  the  chancellor 

without  a  note  of  what  was  done  \n  the  first         IL    98 

SEPARATE  COMMISSION  OR  SEPARATE  ESTATE. 

Joint  debts  paid  under  a  separate  commisaon  both  upon  a 

petition,  and  upon  a  bill  filed  -  ii.    51 
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A  joint  creditor  may  sue  out  a  separate  oommisdon  against 

one  partner  -  iL    5S 

If  a  joint  and  separate  creditor  sues  out  a  separate  commis- 
non^  which  is  superseded,  and  a  joint  commis- 
sion issuesy  he  may  dect  -  ib. 

J<»nt  creditors  prove  and  receive  dividends  where  there  is 
no  solvent  partner  and  no  joint  effects,  but  not 
otherwise  -  -  S.    56 

May  prove  and  receive  dividends  under  eveiy  separate 

estate  *  .  ih. 

Lord  Thiu-low  thought  that  joint  crediton  ou^  to  prove 
their  whole  debts  in  all  cases  under  a  separate 
CQmmission  -  ii.   57 

If  the  dividends  under  two  separate  estates  amount  to  more 
than  twenty  shillings,  each  estate  ought  to  pay  no 
more  than  its  share  -  iL    70 

Joint  creditors  may  vote  in  the  choice  of  asngnees  under  a 
separate  cnmmissionj  if  they  pay  all  the  separate 
creditors  -  -  '  n.    71 

If  one  partner  dies,  his  separate  creditors  mustbe  piud  first 

out  of  his  separate  estate  •  ik 

Origin  of  the  rule  in  bankmptcy  •  -  IL    79 

Joint  creditors  cannot  file  a  bill  against  the  solvent  partner 

and  the  assignees  of  another  -  iL    73 

What  is  meant  by  a  solvent  partner  .  n.    74 

What  may  be  divided  amongst  the  joint  creditors  with- 
out the  consent  of  the  solvent  partner^  and  what 
not  -  -  ih. 

It  would  be  eaaj  when  one  partner  retires  to  prevent  the 

joint  effects  Ecom  becoming  sqwrate  efficta  iL    75 

SEPARATE  CREDITORS. 

Where  there  was  a  joint  commisnon  and  separate  commis* 
aons,  the  separate  creditors  were  allowed  to 
prove  under  the  joint  coramisnon,  to  assent  to  or 
dissent  from  the  certificate  -  n.    41 

Separate  cre^litors  allowed  to  prove  under  a  joint  com- 

mission  •  •  E    44 

If  a  separate  creditor  takes  joint  property  m  ezecutioii> 
the  sheriff*  must  pay  the  plhintiff*  the  defao- 
dants  share  after  an  account  with  the  other 
paxtnen  .  .  fi.    5S 


INDEX.  665 

Vol.  Page. 
SEPARATE  CR£DITORS.—<:!bR/tiiiM«l. 

A  separate  creditor  may  prove  of  course  under  a  joint  com- 
mission^  thouc^h  there  is  no  separate  estate. 

SET-OFF 

Mutual  credit  and  mutual  debts  shafl  be  balanced  i.  498 

Great  coniudon  and  inconsistency  upon  this  subject,  from 

not  attending  to  the  history  of  it  L  499 

The  balance  in  bankruptcy  has  no  connection  with^  or  re- 
ference to^  the  set>ofF  in  actions       -  ib. 

The  debt  due  was  the  balance  of  the  account  at  the  thne 

of  bankruptcy  -        •      •     !    -     •  •       •    ib. 

Mortgages  and  notes  may  be  balanced  -       '-i  50S 

Nopleadhigofset-ofT  necessary  in  bankruptcy  i.  50S 

Future  debts  to  the  bankrupt  may  be  balanced  against 

present  demands  -  i.  505 

A  factor  with  a  del  credere  commission^  may  balance  his 
debt  to  the  bankrupt,  with  the  bankrupt's  debt 
to  the  principal  •  *  L  506 

A  debt  paid  to  the  assignees  erroneously,  by  not  claiming  a 

b^ance,  may  he  recovered  in  assumpolt  i.  507 

It  may  be  recovered  by  a  pedU^  -  i.  508 

Notes  or  bills  indorsed  to  a  debtOv  to  the  bankrupt's  estate 

after  bankruptcy,  cannot  be  balanced  ib. 

TUey  cannot  be  balanced  unless  the  holder  proves  he  was 

possessed  of  them  before  the  bankruptcy  ib. 

fiills  accepted  before  bankmptdy,  paid  afterwards,  may 

be  set-ofT  -      '  -  i  509 

A  debt  contracted  after  a  secret  act  of  bankruptcy  cannot 

be  balanced  -  ib. 

It  may  now,  if  it  accrued  two  months  befiire  the  date  of 

the  commfssion  <  -  *•  ib. 

AH  debts  which  may  be  proved,  may  be  set-off  or  ba- 
lanced -  -  ib. 

Contingent  debts  set-off^  •  if  secured  by  a  bond  and  the 

penalty  b  forfeited  -  i.  510 

A  debt  before  a  bankruptcy,  though  the  amount  is  to  be  as- 
certained afterwards  may  be  balanced  ib. 

The  balance  in  bankruptcy  far  more  extennve  than  set-off 

in  actions  »  -  i  519 

A  debt  affected  by  usury  cannot  be  proved  or  set-off  L  515 

How  a  party  may  be  compelled  to  account  for  what  he 
has  obtained  from  the  bankrupt  by  usury  and 
fraud  -  [-  ib. 
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Thcjurifldictionoftlieooinimsdonen,  the  best  to  bahnoe 

accounts  -  -  L  517 

After  ▼erdict  obtained  by  the  asagnees,  the  chancellor  can 

order  a  set-off  to  be  made  by  petition  ib. 

A  sunriTing  partner  may  balance  the  bankrupt's  ddit  to  the 

partnership  with  his  own  to  the  bankrupt  L  51S 

Equitable  demands  may  be  bahmced  -  L  519 

A  debtor,  though  a  surety  has  joined  him  in  a  bond  or 

note,  may  set-off  -  ib. 

Jcunt  and  sqwrate  debts  cannot  be  balanced  L  590 

Interest  on  mutual  demands  ought  to  stop  at  the  oommis- 

aon,  (HT  to  be  computed  till  the  settlement  of  the 

account  -  -  L  58S 

The  author^s  observations  upon  the  subject  L  5S4 

If  a  banker  to  the  assignees  becomes  a  bankrupt,  how  the 

account  is  to  be  airanged  -  L  595 

Observations  upon  the  subject  •  L  59$ 

A  certain  debt  may  be  set-off  against  what  must  be  aaoar- 

tained  after  bankruptcy  -  L  587 

How  a  broker  may  set-off  losses  -  i.  595 

How  the  value  of  goods  deposited  may  be  balanced  against 

a  debt  in  money  -  L  59S 

Observadons  upon  that  subject  •  ibw 

How  debts  may  be  balanced  in  the  case  of  husband  and 

wife  -  -  L  515 

Mutual  debts  may  be  8et-o£^  notwithstanding  a  secret  act 

of  bankruptcy  -  IL  340 

Notes  recdved  after  the  act  of  bankruptcy  of  one  partner 

cannot  be  set-off  -  E  341 

SOLICITOIL    See  Attorney. 

Bin   for  obtaining   a  certificate  must  be  ddivered  one 

month  •  -  L  344 

STATUTES.    See  Index  to  ike  Statutes. 

No  case  upon  the  34  and  35  Hen.  by  which  every  subject 

might  be  a  banlmipt 
Not  now  deserving  consideration 
13  Eliz.  c  ?•  confined  bankruptcy  to  traders 
11  and  19  Geo.  3.  Irish  statutes  introduced  bankrupt  law 

into  Irehmd 
Affirmative  repeal  former  statutes 
Against  banlmipts  to  be  construed  liberally 
34  and  35  Hen4  8.  c  4  -  * 

13  Eliz.  c  7.  •  • 
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.1  Jac.  1.  c*  15.  -  m 

81  Jac.  1.  c.  19  « 

13  and  14  Cas.  8.  c.  24 

4  and  5  Aon.  c.  17,  expired 

5  Ann  c.    22^    expired 

10  Ann.  c  15  •-  .  « 

7  Geo.  1.  c.  31 

5  Gea  1.  c  24,  expired  • 

5  Geo.  2.  c.  30  - 

19  Geo.  8.  c  32  *i 

»    24  Geo.  8.  c.  57  -  - 

4GeaS.  C.83 
19  Geo.  3.  c56 
36  Geo.  3.  c.  198  -  -  - 

45  Geo.  3.  c  184 

46  Geo.  3.  c.  135 
49  Geo.  3.  c  181  - 

52  Geo.  3.  c  144 

53  Geo.  3.  c. 102 
Irish  statutes  ••  .     - 

STOCK. 

If  trustees,  in  whose  names  stock  shall  be  standing,  become 
bankrupts,  the  Court  of  Chancery  or  Exchequer 
may  order  them  to  transfer  -  iL  198 

If  bankrupts  refiise  to  transfer  stock,  the  chancellor,  upon 
petition  of  the  assignees^  may  order  it  to  be  trans- 
ferred to  them  «  -  ii.  800 

Agreements  to  replace  stock  -  iL  8f  0 

The  party  to  receive  back  the  stock,  may  prove  or  not  at 

his  election  -  -  iL  863 

Covenant  to  replace  stock  cannot  be  proved  ib. 

Difference  between  the  lender  selling  out  and  the  borrower  - 

sellmg  out  when  he  pleases  •  ib. 

An  agreement  to  rephice  stock  ni^heil  re<)uested,  cannot  be 

proved,  if  no  request  before  bankruptcy  iL  264 

How  the  value  of  that  may  be  recovered  in  an  action        ii.  869 

Stock  how  proved  *  -  ib. 

In  the  case  of  an  agreement  or  covenant,  if  there  had  been 

a  previous  request  -  ii.  870 

Bond  to  replace  stock,  if  forfdted,  may  be  proved  ii.  867 

If  not  forfeited,  cannot  be  proved  -  iL  868 

What  can  be  proved  in  such  cases,  is  a  question  for   a 

court  of  law  --  iL  869 

Covenant  in  a  marriage  settlement  to  assign  stock  ib. 


068  INDEX. 

Vol.  Page. 
STOCK.-*Ctm/tAti«d 

If  money  is  advanced  for  shares  or  stocks  to  be  lefdaoed . 

on  a  oertam  day^  if  it  is  not  done,  tlie  party  may 

either  affirm  or  disaffirm  the  agreement  u.  9S8 

He  may  bring  assumpst,  or  a  special  action  upon  the  case  fb, 
A  covenant  to  r^laoe  stock  cannot  be  proved  2). 

Stock  lent  to  be  replaced  upon  request  cannot  be  prared 

without  a  request  preyious  to  the  banknqitcy  i]«  96S 
Obsenrations  why  it  could  not  be  proved,  even  if  there  had 

been  such  a  request  -  n.  970 

Hie  value  of  the  stock  on  the  day  of  the  commisaon  issuing 

must  be  taken        -  -  H.  963 

A  covenant  to  convey  lands  of  the  value  of  80i.  within 

seven  years^or  when  requested^  cannot  be  proved  iL  9$8 

Where  money  was  lent  to  be  repaid  in  stock,  upcm  an 
equitable  mortgage/  whicb  fiuled,  proof  for  die 
sum  advanced  was  allowed  «  iL  9S9 

STOPPING  IN  TRANSITU. 

Belongs  to  vendor  and  voidee  -  S.  181 

This  law  not  andent  -  «  ib. 

The  first  case  in  equity  -  «  ib. 

The  conngnor  may  by  any  means  get  bis  goods  back 

again  r  .  iL  199 

No  stopfung  in  transitu  by  the  civil  law  •         S.  183 

Hie  inconvenience  of  having  two  ddiveries  li-  184 

A  ddivery  to  a  carrier  or  hoyman  changes  the  pn^ierty  ib. 

But  in   his  hands  they  may  be  countermanded  by  the 

oonrignor  *  ib. 

First  cases  upon  stopping  in  tranritu  -  S.  185 

The  consignor  cannot  stop  against  the  assSgneeW  the  con- 
signee for  a  valuable  cooflderation  n.  186 
Hie  consignor  may  stop  if  the  consignee  has  assigned  to 

a  partner  -  »  iL  190 

They  cannot  be  stopped  after  they  are   recdved  by  the 

assignee  of  the  bankrupt  -  .   ib. 

Bankruptcy  does  not  rescind  a  contract  ii.  189 

Form  of  a  bin  oflading  »  iL  18S 

The  property  transferred  by  a  blank  indorsement  and  a 

transmission  of  a  bill  oflading  ib. 

Corporal  touch  of  the  buyer  not  necessary  to  prevent  a 

stopping  in  tranntu  -  L  IQO 

Indorsement  of  a  bill  of  ladings  -evidence  of  a  change  of 

property  «  ••  ib. 

Part  payment  does  not  piedude^the  right  to  stop  H.  191 

No  right  to  stop  for  a  lien  -  ib. 
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Ddivery  to  a  ship  chartered  by  the  vendee  ii.  191 

Goods  may  be  stopped  in  the  hands  of  a  wharfinger  or  a 

middle  man  -  ii.  19S 

The  agent  of  the  vendor  may  stop  -  iL  194 

If  the  contract  is  rescinded  between*  the  vendor  and  ven- 
dee, the  wharfinger  has  not  a  lien  for  a  debt  firom 
the  vendee  -  -  ib. 

If  goods  are  stopped^  the  carrier  has  not  a  lien  for  his  debt 

firom  the  consignee  -  -  ib. 

Goods  ddivered  to  a  carrier  are  the  property  of  the  buyer        ib. 

Goods  delivered  to  a  ship  chartered  by  the  consignee  may 

be  stopped  -  i.  19< 

Goods  ordered  to  be  sent  to  a  packer  cannot  be  stopped 

inhis  hands  «  -  i.  196 

Cannot  be  stopped  if  sent  to  an  inn,  the  bankrupt  having 

no  warehouse  -  ,        -  ib. 

Where  the  bankrupt  weighed  the  whole,  and  took  part, 

the  remainder  could  not  be  stopped  L  197 

Goods  reodved  by  the  expeditors  of  the  consignee,  cannot 

afterwards  be  stopped  -  '    ib. 

An  alien  enemy  who  seDs under  alioence  may  stop  ib. 

Goods  may  be  stopped  in  the  king^s  stores  -       L  19t 

SUITS  IN  EQUITY. 

In  all  suits  by  or  against  asdgnees,  the  pnoeedings  shaUbe 
evidence  of  the  trading,  &c  unlets  some  party 
within  ten  days  after  r^oinder  give  notice  that 
he  intends  to  dispute,  them  '  •  ii.  47S 

A  rqoindermay  be  withdrawn  with  liberty  tonjoin  forth- 
with with  such  notice  -  ii.  474 

Asuit  does  not  abate  by  the  bankruptcy  of  aparty  ib. 

SUPERSEDING  A  COMMISSION.    , 

A  commission  if  not  proceeded  in  within  three  months,  will 

be  superseded         *     -         .       •     ..  iL    S4 

Commissioners  ought  not  to  proceed  in  a  commission  two 

months  after  its  date  -  ib. 

How  commissions  may  be  superseded  for  want  of  prosecu-  ^ 

tion,  and  a  new  commmission  granted  ib. 

How  the  assignees  are  to  be  called  upon  to  make  divi- 
dends -  -  iL    30 

Sscond  commission  not  to  be  sued  out  by  the  same  credi- 
tor, without  IcAve  of  the  chancellor  ii.    31 
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SUPERSEDING  A  COMMISSION.--Cbfilm«ed. 

If  the  pedtkmmgcraditfir  takes  more  than  the  odMT  credB- 

ton  the  oommiasba. shall  be  superaeded  fi.  518 

The  first  instance  of  a  supersedeas  -  ft. 

The  commission  may  be  superseded^  if  all  te  cndkon  wiio 

hare  proved  are  satisfied  -  i»  S21 

The  practioein  such  cases  stated  •  ft. 

When  one  oomnuasion  supersedes  a  fonner  £ 

When  the  chancdlor  will  sopersede  a  oonmiiBBioii  befixe 

the  bankrupt  has  smrendered^  and  when  not 
A  oonunifisiQn  may  be  superseded  to  prevent  a  criminal  pro* 

seciilion 
The  proceedings  must  be  produced  upon  a  petition  to 


When  the  diancellor  wiU  not  superaede  faefine  a^giidifia- 

tion  -  -  lb. 

Lord  Haidwicke  disapproved  of  caTeata  before  the  com- 
mission was  signed  -  ft 
It  may  be  superseded  before  it  is  opened,  if  all  the  bank- 

rupt's  creditoi^s  consent  •  &  SS& 

The  chancellor  wiD  supersede  the  conmnasion  after  aot 

successfiil  trial  by  the  banknqyt  «  ft 

Superseded  with  an  the  coata  -  i.  JM 

The  certificate  is  void,  if  commission  superseded  ft 

A  bankrupt  attainted  cannot  petition  to  have  his  oommia- 

-    sion  supeneded  -  ft 

The  comnuasian  cannot  be  altered,  if  conimisnMiers  have 

qualified  *  .ft 

Hie  dumcellor  will  not  supersede  a  commission  upon  the 
petition  of  the  bankrupt,  unless  he  confirms  the 
Gonyeyances  • 

Where  there  are  two  commissions,  the  diancdlw  in  some 
instances  will  order  the  first,  and  tiie  proceedings 
to  be  impounded  -  •  5«  M 

How  costs  paid  by  the  petitioning  creditor  and  aofidlor  i^ 

The  chancellor  has  a  discretionary  power  to  supcncdea 

commiarion  upon  what  conditioDS  he  pleases  ^' 

A^'in  hear  a  petition  firom  a  bankrupt  undef  commitment       ^' 
Costs  paid  out  of  tiie  joint  estate  for  superaeding  a  separate 

commission  • 

A  creditor  who  has  proved  may  petition  to  supersede     n.  SSI 

A  contract  not  to  oppose  a  petition,  void  ^ 

Separate  commisnons  not-  supeneded  till  then,  is  a  joint 

oommission  •  « 


ft 


ft 


ft 
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Acreditormay  petitioDy  thoughhehas  inaiflted  upon  a  aecuiity  ii  62B 
Bankrupt  must  sunrendet  before  be  petitioiis  ib. 

Joint  oomnufision  must  be  y alid^  or  separate  commisaon  not 

superseded  -  «  ib, 

Fletition  to  supersede  a  second  commisaion  must  be  senred 

upon  the  asngnees  vaadsr  the  first  «  ib. 

If  a  commission  is  invalids  it  wiU  be  superseded  without 

an  issue  -  ib. 

SUPERSEDEAS. 

Granted  to  prevent  a  cqiital  prosecution  •  i.  296 

SUPPLEMENTAL  DEPOSITIONS. 

Of  an  act  of  banknqitcy  may  be  recdired  L  113 

I 

SURETY.    See  Bills  of  Exchange. 

Paying  the  debt  of  the  principal  may  prove  iL  355 

The  creditor  might  be  cpmpelled  to  prove  for  the  surety   ii.  354 

If  the  principal  had  proved  he  was  trustee  for  the  surety    iL  355 
But  he  was  not  to  be  prejudiced  in  his  dividend  upon  ano« 

ther  proof  -  -  ib. 

But  where  there  was  payment  for  the  surety  after  bank- 
ruptcy of  the  debtor^  and  no  pcoof  by  the  credi«* 
tor,  the  surety  had  no  remedy  before  the  49 
Geo.  3.  c  121.  -  iL  359 

The  surety  now  can  only  prove  when  the  debt  is  com- 
pletely discharged  -  ib. 

How  he  ought  to  proceed  if  the  creditor  will  not  accept 

the  debt  -  -  ib. 

If  the  creditor  receives  the  dividend,  the  surety  is  not  affect- 
ed by  the  statute  -  iL  357 

How  it  operates  upon  co-sureties  -  ib. 

The  acceptor  of  an  accommodation  biU  may  prove  like  a 

surety  under  the  statute  -  ii,,  358 

The  assignee  of  surety  might  «prove  as  the  surety  could 

have  done  -  -  ib, 

A  joint  bond  and  one  obligor  is  solvent,  if  there  is  no  joint 

dealing  in  the  case  c^pruicipal  and  surety  ii,  359 

If  one  partner  pays  another  partner's  share,  he  may  prove 

as  a  surety  under  his  commission  -  ii.  3C0 

The  various  ways  by  which  one  man  may  be  surety  for 

another  -  -  ii.  364 

Taxes,  how  they  are  to  be  proved  «  253 
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D^A»  by  mutual  suxetysiiip  cannot  be  bahneed  iL  99S 

No  diffisKuoe  between  aocemmodation  and  croas  paper      ii-  367 
A  question  for  a  court  of  law  whedier  the  unreserved  dia- 
ebaige  of  one  aunty,  la  not  tbe  dMiaige  of 
aD  -  -  n.  414 

A  surety  may  prove  ezpencesbefore  conmusskm  iL  4S2 

But  not  costs  or  interest  arising  afterwards  ibu 

A  surety  by  a  mortgage  may  now  prove  when  he  has  paid 

the  debt  of  the  principal  in  full  -  iL  423 

If  one  partner  mortgages  his  estate  for  money  lent  to  the 
partnership,  if  that  estate  is  sold  and  pays  the 
debt  in  fidl,  his  creditors  probably  will  be  permit- 
ted to  prove  against  the  joint  estate  ib. 
How  the  surety  ought  to  proceed,  if  the  creditor  refiises 

to  receive  the  debt  from  him  -  iL  4M 

If  a  creditor  has  a  security  for  a  debt,  winch  may  be  proved, 
and  for  a  debt  which  cannot  be  proved,  he  may 
apply  it  as  he  pleases  n.  404 

An  absolute  bond  given  to  a  surety  cannot  be  proved  till 

the  surety  has  paid  *  iL  4M 

The  effects  of  bonds  of  indemnity  in  bankruptoy  ii*  407 

A  discharge  of  one  party  liable,  without  reserve  to  the  dis- 
charge of  all  •  '  u»  410 
"Where  there  is  a  proof  imder  the  indorser's  estate,  and  then 
aoompoaition  without  reserve  with  the  drawer, 
the  indorser  is  discharged  iL  411 
A  composition  with  a  co-surety  does  not  discharge  another 

co-surety  in  bankruptcy  -  ib. 

Surety  may  prove  all  ezpenoes  before  the  commission  iL  4S9 

Not  interest  after  it  - .  -   .  ib. 

Now  he  may  prove  upon  a  second  aoo^tanoe  ib. 

Surety  by  a  niortgage  •  u.  48S 

Surety  how  he  may  pay  the  debt  «  iL  494 

Bond  by  surety  forfeited  after  bankruptcy  fb. 

Surety  may  pay  and  sue  at  law  -  iL  431 

« 

SURPLUS 

Of  the  bankrupt's  estate,  how  to  be  disposed  of  i.    16 

If  two  much  has  been  paid,  how  recovered  L    17 

SURRENDER. 

Of  the  bankrupt  when  first  requued  •*  L    61 

Not  to  surrender  is  a  capital  crime  .-  L    73 

Three  meetings  to  take'  -  -  L  29lt 
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How  the  time  may  be  enlarged  i.  309^  303 

The  bankrupt  may  surrender  and  receiTe  hia  protection 

before  the  first  meeting  at  GuSdhall  i.  30<» 

The  author's  observations  upon  the  subject  -  ib. 


T. 

TRADERS.    See  Farmer. 

Bankruptcy  confined  to  -  -  '  i.    10 

Who  are  traders  by  buymg  and  selling  the  produce  of 

land  .  .  i,  S96 

Brickmakers,  when  they  can  and  cannot  be  traders  and 

bankrupts  -  -  i.  571 

TRADING. 

Trading  and  acts  of  bankruptcy  the  same  in  England  and 

in  Ireland 
Description  of  a  trader 

Cases  upon  trading  decided  in  actions  for  slander 
Dyer  a  trader  •  «  « 

Bleacher  not  a  trader  -<  • 

Calenderer  not  a  trader 
Shoemaker  a  trader 
Carpenter  may  or  may  not  be  a  trader 
Ship  carpenter  a  trader^  or  not,  according  to  circumstances 
Butcher  a  trader  -  -. 

Tanner,  taylor,  &c.  traders 
Labourers  buying  and  selling  to  thdr  masters  only  not 

traders 
Blacksmith  a  trader 
Inn-keeper  not  a  trader 
Alehouse  keeper  or  victualler,  when  a  trader 
If  they  sell  out  of  their  house  to  all  who  send 
The  quantum  of  trading  immaterial 
Member  of  a  tradhig  corporation  as  such  only  cannot  be  a 

bankrupt 
A  man  continues  to  be  a  trader  whilst  he  sells  off  stock 
Contractors  not  traders 
Limited  trading  not  sufficient 

Schoolmaster  not  a  trader  by  selling  to  his  scholars  only 
An  infant  cannot  be  a  trader 
The  consequences  of  a  commission  against  an  infant 
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TRAJ>TSG.^C(wtinued. 
Scmener 

Who  is  a  scriTcner 
Fanner  not  a  trader 
Fisherman  buying  fish 
Scavenger 

Dealer  and  dupman 
Part  owner  of  a  ship  not  a 
If  the  buying  and  seUing  is  In  Knglapd,  it  is  a  wifficimt 

trading  -  *  ib. 

If  the  trading  was  whally  abroad,  the  ftat^  csBumi  be  a 

bankrupt  »  «  ib. 

Trading  to  Englsnd  sufficient  •  i    67 

Disttnctbn  b«tw«en  tradfasg  to  and  tnuBag  in  fing^nd  tb. 

When  foreigners  may  be  madt  bankrupts  ib. 

Mamed  women  may  be  traders  In  London  i«.  G9 

Manied  woman  cannot  be  a  bankrupt  by  living  separate 

from  her  husband  -  -    i    70 

A  ^gle  woman  bemg  a  trader^  and  having  committed  an 

act  of  bankruptcy  and  marries^   caimot  aftar^ 

wards  be  made  a  bankrupt  •  L   71 

The  authoi^s  observations  upon  that  case  ib. 

A  married  woman^  a  sole  trader  in  the  city  of  Londanyaii^ 

be  a  trader  -  »      .      I    73 

How  commisffloners  ought  to  act  when  they  do  not  find  a 

trading  -  >  ib. 

Executor    carrying  on   a  trade  till  die  stock  is  soU  not  a 

trader  -  !.    74 

Eiecutor  carrying  on  'a  trade  for  the  next  of  kin  Is  a 

trader  -  -       L    74 

Executor  carrying  on  the  tcade  indefinitely  is  a  trader^  and 

may  be  a  bankrupt  -  L    76 

When  an  executor  becomes  a  bankrupt,  how  the  property 

is  to  be  disposed  of  <-  ib. 

What  is  true  of  an  executor  will  be  true  of  an  asagnee  of 

a  bankrupt  •  «  L    77 

If  he  trades  indefinitely,  he  may  be  a  bankrupt  ibw 
Whether  an  assignee  can  be  removed  fqr  carrying  on  the 

bankrupt's  buaness                          •  ft. 

Clergymen  may  be  bankn4)ts  if  tbey  trade  ib. 

A  smuggler  may  be  a  bankrupt                          -  i>     78 

Members  of  parliament  may  be  bankrupts  ib. 

Drawing  and  redrawing  biUa  iu  what  cases  is  a  traduig  L    79 
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Not  a  tiadingeioept  done  lot  the  profit  of  the  ezehange     I  81 

OtcatdoBBSL  ihfJ(tp\tr  not  a  ♦—jfeig                     «*                  L  89 
One  angle  act  of  buying  and  seBiBg  with  an  intent  to  do 

more                    *                          «              I.  83 
Lunatic  may  be  a  banlfiipt.                                             i.  84 
What  acta  of  bankruptcy  he  ean  commil  ib. 
Person  attahited  may  be  a  banloc^                         ••         i.  85 
An  undeiwwxHer  cannol  be  a  banfanipt                               I  86 
Hae  decision  of  the  Court  of- King's  Bench  ^al  a  Cormer 
naidng   hAdkM  ftr  ask  from  his  own  fiurm 
might  be  a  bai^knipt,  was  reversed  by  the  House 
of  Lords           »                    «                           i.  $7$ 
A  man  who  rents  a  qikary  and  tMtes  )nl%  Is  not  a  trader  ib. 
An  hisuranoe  broker  may  be  a  bankrupt                      •*        i.  86 
.  A  member  of  a  txtAag  ewp^rMim   oanpot  be  a  bank- 
rupt                     i*                         •>  ib. 

TttUST  DEEDS. 

Disadvantages  of  •  i.  168 

UNDERWiaTER. 

Merely  in  that  character^  cannot  be  a  baofarupt  ii.    86 

An  insurance  broker  may  -  «  ib. 

USURY.    SeeDe^ef. 

Debts  tainted  with  -  '  -       L  61$ 

No  proof  admitted  upon  an  usurious  contract  iL  883 

It  is  not  usury^  if  country   bankers  take  a   reasonable 

c<Hmms8ioi>beddes  the  ^teount  iL  '984 

VENDEE. 

From  the  conumsdoners^  the  first  asfidgnee  L    1$ 

Of  bankrupt's  estate^  law  originally  respecting  L    39 

VENDOR  AND  VENDEE. 

Thetfen  of  avendor  is  very  different  ftom  that  of  an  arti- 

ficer  or  bailee  <^  ii»  174 

^e  ye^R^  ^jl  re^  estate  has  a  jlien  fo  the  ponhase 

mon^  ^  •  R>. 

It  i8i«iiBHeit^aaame^tgag^  «  ib. 

nal  l^n  may  be  loft  by  tiiiag  ar  bend  otf  ascKitgr  ib. 
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VENDOR  AND  VENDEE^^Cbnltiiiiai. 

How  the  Men  mny  be  retsbed  and  wM^nitiw  aco^tad       fi.  174 

The  seller  of  a  peraonal  artide,  imf  reUno  tiil.he  is  pad    i.  17S 

Has  the  lien  though  the  pike  b  fixed  .    -  lb. 

Where  the  bargain  without  pajneot  is  void  .**        n.  17C 

The  thing  sold  is  the  property  of  ^  bi^cr  betee  ddii^^^ 

and  he  stands  to  the  loss  -  Au 

If  the  buyer  becomes  a  bankrupt  before  ddsmy  of  the 
whole^  the  seller  may  retain  what  is  not  de- 
livered -  "-      I  &  177 

Where  goods  sold  are  lost  befioce  ddiveiy/  if  the  adhsB 
have  done  all  required.of  tbam,  the  kMs iaSk  upon 
the  purchasers  .  -  •  flx 

When  the  delivery  is  complele^  the  gooda.  cannot  be  ie» 

tained  -  •  iL    178 

Where  the puEchaser  weigfaed  al  the  baleaof  gooda  and 

took  part/  the  remainder  could  aai  be  nluned  h. 

So  of  wheat  -  -  ^ 

Where  material  acts  are  to  be  dooe  by  the  seller  before  de- 
livery to  the  buyetj  the  delivery  may  be  oounter- 
manded  •  -  ib. 

Where  the  bu>er  put  on  his  own  maxkj.the  arlkle  cannot 

be  retained  -  t-  E  179 

Aooeptance  of  warehouse-rent  by  the  ae]|ei^  ia*  acomptrte 

transfer  of  the  property  *  ib. 


W. 


WABRANT  OF  ATTORNEY.,  See^LdUrtfJitomy. 

< 

WARRANT  SEIZURE  OF.    See  Messenger. 

First  introduced         .  .    •  r       -  *  L    li 

WEARING  AFPAREXi   ^eeZoj^  Examimikm. 


WIFE. 


Of  bankrupt  when  examined  -  -       i  192 

May  be  ekamlned  respectmg  the  property  of  her  husband    L  384 
.  But  not  to  the  act  of  bankruptcy  -  ib. 

Her  real  property  passes  to  the  husband's  assignees  as  long 

-as  heeould  have  Modved  die  rents  I  489 
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Her  debts,  dum  Bida  -  -  ib. 

«     When  tlie  asngnees  raoorer  hj  a  court  of  equity,  they 

must  make  a  settlement  -*  i,  4SS,  484 

If  the  husband  dies  betore  the  assognees  reooyer  them, 

they  surrire  to  the  wife         •       -  i.  484 

The  author's  obsenrations  upon  that  subject  i.  487 

A  bond  to  pay  upon  bankruptcy  cannot  be  proved  iL  988 

But  the  wife's  fortune  may  be  so  settled  iL  29H 

This  b  the  best  way  of  settling  a  wife's  fortune  ib. 

A  bond  to  pay  upon  bankruptcy  is  good  only  for  so  much 

as  the  tiankrupt  received  with  lus  wife  iL  S91 

Lord  Redesdak  held  it  was  only  so  far  void  as  it  gave 
the  interest  to  the  wifeduxfaig  the  life  of  the  hus- 
band -  -  IL  899 

The  w^'s  money  lent  by  the  &u8tee  to  the  husband,  may 

be  proved  -       -  -  IL  997 

If  the  interest  of  the  wife's  fortune  is  to  be  paid  to  the  bus- 
band  for  life,  the  assignees  will  be  entitled  to 
the  interest  of  the  dividend  -  iL  998 

A  covenant  in  a  marriage  article  di^rent  from  a  covenant 

to  refdaoe  stock  -  iL  999. 

What  can  be  recovered  in  equity  upon  a  false  representac 

tioa  upon  a  maniage  may  be  proved  ib. 

The  only  secure  settlement  for  the  wile  of  a  trader  IL  301 

How  the  wife's  property  passes  to  the  assignees  ib. 

The  wife's  real  property  ought  to  be  conveyed  by  a  baxgain 

and  sale  -  -  iL  309 

WITNESSES,  See  Evidence. 

Commissioners  may  examine  the  bankrupt,  and  aO  other 

persons  -  -     .  L  S70 

Respecting  bankrupt's  property  -  L    36 

Power  of  the  commissioners  to  bring  by  warrant  consider- 
ed -  -  L  379 

The  chancellor  will  order  them  to  attend,  if  they  refuse  to 

attend  at  the  opening  of  the  commission  ibu 

Deficiency  of  jurisdiction  to  compel  attendance  of  wit- 
nesses .  .    -  ib. 

May  be  brought  by  warrant,  if  suspected  of  detaining  bank- 
rupt's goods  -  •  L  375 

Creditor's  cannot  be  witnesses  at  the  opening  !•  377 

Petitioning  creditor  can  only  prqye  hia  own  dtkt  at  the 

opening  •  •  i.  378 
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An  attORiey  wasofdered  to  attend  without  pr^iidice  to  hb 

priviligs  •  *  1.  S76 

ittoniles^  how  iur  privileged  £p«ni  gmag  enknce  n* 

mooting  tfadr  clients,  bcflHe  commiiMMaea  ib. 

Bankrupt's  declarations  when  eridence  •  L  379 

Banknq>t  cannot  prove  hit^aet  of  bwfcniptcy  L  381 

Nor  aay  thmg  to  support  tiie  frnnmiision  L  389 

ConamissiaDerB  may  framng  hkn  itiyenrtang  his  trade  and 

deaHng  •  •  ib. 

Both  before  and  ^fter  Ids  last  exanmntkxi         ,    *  L  383 

How  &r  bound  to  craninate  hunself  -  L  99S 

The  ChanoeUor  wiH  order  a  witness  to  attend  i  378 

He  win  not  ovder  tlio  oornmisrimsra  to  disaat  tks'  vfie^ 

oengcrtobiing  a  witaessbetevdMni  i.  378 
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In  Svo.  price  16x.  in  hoardg* 

PRACTICAL  INSTRUCTIONS  for  Suing  out  and  Proeecuting  a 
COMMISSION  of  BANKRUPT,  with  the  best  Modem  Pieoedenti 
now  muse.  By  EDWARD  CHRISTIAN,  Esq. 

AN  ESSAY  on  ABSTRACTS  of  TITLE  to  ihciState  Hie  Study,  and 
tile  Application  of  the  first  prmdples  and  genenl  Rules  of  the  Law 
of  Pn^perty,  through  the  medium  of  a  course  of  Lectures  on  the 
duty  (X  Soficitors  m  preparing,  &c.  and  of  Counsel  in  adviong  on 
Abstracts  of  Title. 

By  RICHARD  PRESTON,  Esq.  Barrister  at  Law. 

/»  foyia/  8«o.  price  li«  4f.  m  boards^ 

A  PRACTICAL  TREATISE  of  tbe  LAW  «l  MARRIAGE  and 
other  FAMILY  SETTLEMENTS. 

By  EDMOND  GIBSON  ATHERLY,  Esq,  of  Gniy's  Inn. 

By  whom  a  Settlement  may  be  made^what  things  may  be  entdled—* 
of  Agreements  for  Marriare  Settlement*— of  carrying  Marria^  Aru 
Ikies  into  Execution— of  Settlements  after  Marriage— what  will  sup« 
port  Settlonents  after  Marriage— of  Settlements  upon  Considerations, 
and  without  Consideratioi:^— (^  vohmtary  Settlements  and  Re- 
mainders—«nd  of  which  contain  a  Power  of  Revocation— of  Settle-* 
ments  under  a  Power  of  Appointment— of  Settlements  by  Persons  in 
Trade,  or  who  afterwards  become  Banknmts— of  a  Settlement  by  the 
Husband  or  his  Wife  in  Tail—of  settling  Property  to  a  married  Wo* 
man's  separate  Use— of  settling  Estates  so  as  to  enable  a  Feme  Co- 
rert  to  dispose  of  it— of  the  Settlement  a  manied  Woman  is. entitled  to 
out  of  her  equitable  Estate— of  Settlements  the  Court  of  Chanceiy  will 
oompel  aPerson  to  make  who  privately  marries  a  Ward  of  Court— of 
Settlements  made  upon  the  voluntaxy  Separation  of  Husband  and 
Wife— of  Settlements  on  a  kept  Mistress  of  Covenants  to  lay  out 
Money  in  the  purchase  and  settling  of  Lands— Baning  of  Entails- 
Settlements  in  Pursuance  of  Wills— of  Purdssses  in  the  Name  of  a 
Child — of  fe^ed  Conveyances,  and  ftlse  Representations  made  to 
bring  about  Marriages — of  Agreements  in  Derogation  of  marriage 
Contract— of  a  Jointure,  and  various  other  Matters^  &c  &c. 

In  royal  Svo,   closely  printed^  price  1/.  \s*  in  hoards^ 

A  TREATISE  on  the  LAW  of  NISI  PRIUS:  combmin^  TheoiT 
with  Practice,  and  including  the  Pleadings  in  the  several  Actions. 

By  ANTHONY  HAMMOND,  Esq.  of  the  Inner  Temple. 
This  Volume  treats  of  the  true  distinction  between  the  Actions  of. 
Trespass  and  Trespass  upon  the  Case^How  far  ^tAs  distinction  may 
have  been,  and  how  it  came  to  be  abandoned,  and  what  other  has 
been  substituted  in  its  room — Of  the  indlfierent  use  of  both  the  one 
and  the  other— Of  Trespass  in  general— to  the  Person— 4o  Real  Pro- 
perty— ^to  Personal  Property— to  relative  Rigfat»— Of  Case  in  general— 
Of  Vexatious  Suit-Of  Slander-Of  Deceit*»Of  Injuries  arinng  from 
neglect  of  Duty— Of  Replevin* 
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COKE  UPON  LITTLETON. 

This  day  i$  puhluhed^  handsomely  printed^  tn  2  large  vo- 
lumeSf  royal  Sro.  with  a  new  and  comprehei^sive  Indei^  prUt 
S/.  0«.  in  boards. 

The  First  Part  of  the  INSTITUTES  of  the  LAWS  of  ENGLAND 
or  a  COMMENTARY  upon  LITI'LETON;  by  Sir  Edward  Coki. 
Revised  atid  corrected^  with  Additions  of  Notes,  References,  and 
proper  Tables^  by  Faamcis  Hargeays  and  CnABLEa  Butlsb, 
ksqrs.  indiiding  also  the  Notes  of  Lord  Hale  and  Lord  Chancellor 
Nottingham.  The  Seventef^uth  Ediuon,  with  additional  Notes,  hj 
CHAALca  Butler,  of  Lincoln's  Inn,  Esquhie,  to  which  is  added  a 
new  and  comprehensive  Index  to  the  Notes,  by  T.  Canning,  Esq.  of 
Lincoln's  Iim.. 

An  Impovement  has  been  affected  in  this  Edition,  Ity  placing  ifte 
Notes  under  the  Tert,  and  a  regular  system  of  paging  and  reference 
adopted,  the  ttaut  of  which,  in  the  former  Octavo  Edition,  teas  much 
Jdt  and  s^enf rally  complained  of. 

Of  whom  may  be  oad,  in  an  unifonn  size,  the  Second,  Third  and 
Fourth  Parts  of  LORD  COKE'S  INSTITUTES^  m  4  vols,  xoyal  Sra 
price  3/1  in  boards,  or  the  set,  when  taken  complete,  maldn^  0  vofa^ 
royal  octavo,  price  5/,  15«.  6(f.  in  boards. 

iV.  B.     This  is  the  only  Edition  containing  Ma.  Bugler's  NoUs. 

In  2  vols,  royal  8vo. 

REPORTS  of  CASES  m  the  VICE  CHANCELLORS  COURT, 
1816,  1817.  By  HENRY  MADDOCK,  Esq.  of  Lincobi's  Ino, 
Barrister  at  Law. 

These  Reports  will  be  continued;  voL  S,  wiD  Conmience  with  the 
Cases  before  Sir  John  Lkach, 

In  royal  €vo,  price  I6s.  m  hoards, 

THE  ELEMENTS  ot  PLEAS  in  EQUITY,  with  Precedents  of 
such  Pleas.  By  JOHN  BEAMES,  Esq.  of  Uncob's  Inn,  Barrister 
at  Law. 

In  Svo,  price  7s,  6d,  in  boards. 

A  PRACTICAL  TREATISE  on  LIFE  ANNUITIES ;  mdudinff 
the  Annuity  Acts  of  the  Seventeenth  and  Fifty-third  Geo.  Ill ;  also,  a 
Synopsis  of  all  the  principal  adjudged  Cases  under  the  first  Act ;  to- 
gether with  Select  Modem  and  useful  Precedents,  &o.  &c.  By 
FREDERICK  BLANEY. 

In  two  volumes  Bvo,  price  1/.  Is,  in  boards^ 
Dedicated  by  permission  to  Lord  Ellenhoroughy  Second  Edu 

tion^  considerably  enlarged, 

THE  LAW  of  COSTS  m  Civil  AcUons  and  Crimmal  ProceecHngs; 
'wherein,  amongst  many  other  things,  is  particularly  considered,  the 
Law  relative  to  the  rights  of  Plaintiff  and  Defendant  to  Costs  in  CivU 
AcUons.  The44iw  is  also  stated  as  to  the  tasng  of  Costs ,  the  lia- 
bility of  At  ton  lies  to  pay  them ;  and  the  Lien  they  possess  on  Deeds, 
Sec.  for  their  fees.    By  JOHN  HULLOCK,  Esq.  Barrister  at  Law. 
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